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Introduction 

1. I am Director of the Legal Division and International Legal Adviser of 

the Ministry of Foreign Affairs and Trade and am responsible for 

providing advice to Government on international law. I am duly 

authorised to give this brief on behalf of the Ministry. 

2. From 2004 to 2007 I was the Ministry's International Trade Law 

Adviser. In that position I was directly involved in the negotiation of 

New Zealand's free trade agreements and in advising on the 

interpretation of trade and investment law. I also led New Zealand's 

involvement in WTO dispute settlement over that period. 

Overview 

3. This brief of evidence considers the question of whether New Zealand's 

commitments under free trade agreements and bilateral investment 

treaties constrain the Crown's ability to provide redress to claimants if 

shares in State-Owned Enterprises (SOEs) are held by overseas 

investors. 

4. I have read the brief of evidence from Dr Jane Kelsey dated 22 June 

2012. I understand her to be alleging that if the Crown adopted 

measures in redress for claimants that adversely affected the value of 

shares held by overseas investors, New Zealand would be subject to 

claims under its international investment commitments and "penalised" 

for any failure to comply. 1 Dr Kelsey infers that the Crown would 

thereby be prevented, or at least deterred, from adopting such redress.2 

Dr Kelsey is also critical of the expert arbitral tribunal procedure 

provided by some of the New Zealand's investment treaties. 

See Dr Kelsey's brief of evidence at [2.1], [4.3] & [5.1] (Wai 2358, #A76). 

Above n 1, identifying possible Crown redress as follows (at 2.2-2.3) (Wai 2358, #A 76): 

"The kind of commercial redress referred to in this evidence includes the vesting of 
ownership rights in claimants by way of shareholding or other entitlements, such as revenue 
or profit share arrangements, or a requirement for investment through a particular legal form 
that entails iwi representation or participation, such as a co-ownership model. 

The non-commercial redress referred to in this evidence includes the transfer of regulatory 
authority over policy, regulatory or administrative matters, consistent with tina rangatiratanga 
and katiakitanga, and/or new obligations, considerations, and criteria for such decisions, in 
accordance with the Crown's obligations of active protection." 
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5. In summary: 

5.1 I agree with Dr Kelsey that some of New Zealand's investment 

commitments are potentially relevant if Crown actions 

diminished the value of overseas investors' shareholdings. 

5.2 However, I do not agree with the characterisation of trade and 

investment obligations by Dr Kelsey, nor her views as to the 

extent of the risk faced in this regard. As Dr Kelsey notes in 

part, the trade and investment commitments are only engaged 

by discriminatory or otherwise unreasonable actions that 

substantially reduce the value of an investment.3 Statements in 

Dr Kelsey's evidence such as that:4 

" ... investors could seek compensation if the Crown 
adopted measures ... that adversely affects the value 
of their investments ... " 

must be read in the context that, as Dr Kelsey acknowledges, 

the provision of compensation is subject to a high threshold: a 

loss of value alone will not generally suffice. 

5.3 As I set out below, the threshold for finding government 

actions to be impermissible is demonstrably high, and in 

respect of New Zealand, is further addressed through the 

vanous protections included 1n trade and investment 

agreements, including - as Dr Kelsey again notes - specific 

clauses negotiated 1n many agreements enabling the 

Government to take action to comply with the Treaty of 

Waitangi. 

5.4 There is no evidence that the threat of legal action would have 

a chilling effect on government decisions, as claimed by Dr 

Kelsey.s Neither is it the case that New Zealand's 

See, for example, above n 1, [4. 5] (v), p 32, 9 and [8.4] referring to "unreasonable or discriminatory" 
or "arbitrary and unjustified discrimination" (Wai 2358, #A 76). 

Above n 1, [9.5] (Wai 2358, #A76). 

Above n 1, [6.12] (Wai 2358, #A76). 
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commitments under free trade and investment treaties 

constrain the Crown's ability to take appropriate steps to 

provide necessary redress, for four reasons: 

5.4.1 The overall structure of international investment 

agreements accords New Zealand considerable scope 

to take regulatory and other steps, such as those 

described by Dr Kelsey as possible forms of redress; 

5.4.2 As Dr Kelsey notes, New Zealand has specifically 

negotiated a range of additional and relevant 

exceptions and safeguards, including but not limited 

to specific Treaty of Waitangi clauses in most recendy 

concluded agreements; 

5.4.3 Foreign investors who hold shares in State-Owned 

Enterprises are unlikely to be in the position of being 

able to demonstrate that any redress provided to 

claimants is actionable under New Zealand's free trade 

and investment agreements; and 

5.4.4 It would be in the national interest to defend any 

investment claim vigorously, to ensure that the 

process followed is robust and, where possible, open, 

and to involve stakeholders in the defence of any 

claim. 

New Zealand's obligations under its trade and investment agreements. 

6. As Dr Kelsey notes in paragraphs 3.2 and 3.3 of her brief of evidence, 

New Zealand is party to a range of trade and investment agreements that 

provide various protections for some foreign investors. 

7. I agree with Dr Kelsey that the obligations contained ill these 

agreements are potentially relevant to the provision of the kinds of 

Crown redress that Dr Kelsey describes. I also agree with Dr Kelsey 

that the reservations to the obligations of national treatment and market 
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access, as referred to in section 7 of her brief of evidence, would apply 

to protect the Crown against any claim in respect of these obligations in 

the current context. 

8. However, I disagree with the way in which some of the investment 

obligations in paragraph 4.5 and the Annexes are characterised in her 

brief, and with the claim that they constrain the Crown from providing 

necessary redress to claimants. In particular, I consider that the 

omission of important qualifiers to the obligations of national treatment 

and most favoured nation treatment, the high threshold and possibility 

of compensation in the event of expropriation, and a failure to properly 

interpret the minimum standard of treatment mean that Dr Kelsey'S 

concerns are overstated. 

National Treatment and Most Favotlred Nation Treatment 

9. Dr Kelsey's characterisation of "national treatment" and "most favoured 

nation" obligations in paragraphs 4.5 (i) and 4.5 (vi) omit the important 

qualification that the comparison is between investors in like circtlmstances. 

10. In determining whether overseas investors were receiving treatment that 

was less favourable in effect than other investors (either New Zealand 

investors in the case of national treatment, or overseas investors from 

another country in the case of most favoured nation treatment), it is 

important to ensure that the appropriate comparator is found. The 

comparison is not between atry investor, but one in like cirCtllJJStances. 

11. This is an long-established protection for states in international 

investment law.6 Its effect here, for example, is that the Crown's ability 

See T Weiler and I Laird "Standards of Treatment" P Muchlinski, FOrtino, C Schreuer (eds), The 
Oxford Handbook ojllltematiollal IlIvestmCl1t Law, Oxford University Press 2008, p 291 & 294: 

" .. the Pope & Talbot tribunal articulated a simple and compelling analysis for Article 1102 
[the national treatment provision in the North American Free Trade Agreement], which is 
equally applicable to Article 1103 [most favoured nation). This analysis, which appears to 
have been followed consistently by other tribunals, contains three basic elements: (1) 
identification of the relevant subjects for comparison; (2) consideration of the relative 
treatment each comparator receives; and (3) consideration of whether any factors exist that 
justify any deviation in the treatment. [ ... J 

... Once a prima facie breach of a non-discrimination provision has been established, the 
burden shifts to the respondent government to explain why the difference in treatment is 
justified. If the government can prove that the treatment was different because the 
comparators were not truly in like circumstances, it will have justified the measure." 
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to provide effective redress to claimants is not constrained where the 

same treatment is accorded to all investors, whether they be New 

Zealand investors or foreign investors. Put another way, Crown 

measures would raise issues under these protections only if those 

measures targeted only foreign investors. 

Expropriation 

12. Under international law, expropriation is an inherent power of the state. 

The effect of international investment agreements is, as Dr Kelsey 

acknowledges, that New Zealand and other states may expropriate the 

property of overses investors, but if they do so, they are subject to 

certain limitations, such as the requirement to provide compensation. 

13. Expropriation can be direct or indirect. Direct expropriation is usually 

effected through a formal compulsory acquisition. For example, it is 

defIned in paragraph 2 of Annex 13 to the China-New Zealand Free 

Trade Agreement as occurring "when a state takes an investor's property 

outright, including by nationalisation, compulsion of law or seizure". 

This may be what Dr Kelsey is referring to in paragraph 2.2 of her 

evidence where she suggests that redress could be provided through the 

Government compulsorily taking ownership rights from foreign 

investors and vesting these in Maori. 

14. Indirect expropriation, on the other hand, may occur when measures 

short of an actual taking result in the effective loss of management, use 

or control, or a signifIcant depreciation of the value of the assets of a 

foreign investor.7 This may be what Dr Kelsey is referring to in 

paragraph 2.3 of her brief where she suggests that the Crown may issue a 

new regulation on the use of freshwater or geothermal resources in 

order to meet any obligations to claimants, and this may affect the use 

and enjoyment of the foreign investors in their investment. 

15. It should be noted that not all government regulatory activity or changes 

in law that causes diffIculty for an investor will constitute unjustifIable 

P Muchlinski, FOrtino, C Schreuer (eds), The Oxford Handbook of International Investment Law, 
Oxford University Press 2008, pp 421 - 422. 
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expropriation. As noted in by Professor Andrew Newcombe and Dr 

Llufs Paradell in their Law and Practice oj Investment Treaties: Standards oj 

Treatment.·s 

"In the majority of cases, host state regulatory activity has 
been found not to be expropriatory for the simple reason that 
it does not result in a substantial deprivation of the investment 
- the factual predicate for a claim of expropriation simply does 
not exist. . . " Although regulatory measures designed to protect the 
environment, health, safety or ensure fair compensation frequentlY impose 
regulatory and compliance costs on an investment, these will not normallY 
reao'h the threshold if a substantial deprivation. " [emphasis added] 

16. This principle can be seen expressly in the text of some international 

investment agreements. For example, in the China- New Zealand Free 

Trade Agreement: 

16.1 The agreement states that indirect expropriation occurs "when 

a state takes an investor's property in a manner equivalent to direct 

expropriation, in that it deprives the investor in substance oj the use oj the 

investor's pro perry, although the means used fall short of [direct 

expropriation]" [emphasis added];9 and 

16.2 Where measures are taken in exercise of a state's regulatory 

powers "as may be reasonably justified in the protection of the 

public welfare, including public health, safety and the 

environment", this will generally not constitute indirect 
" 10 expropriation, 

17, It follows that, as acknowledged by Dr Kelsey in paragraph 4.S(iii) of her 

brief, the Government is not prohibited from expropriating a foreign 

investor's investment under its trade and investment agreements, but 

that if it does so, expropriation must be carried out in accordance with 

certain requirements. If prompt, adequate and effective compensation is 

A Newcombe, L Para dell, Lan) and Practice of Invest!l1ent Treaties: Stalldards of Treat!l1e11t, Kluwer Law 
International (2009), p357. 

Annex 13, Expropriation, paragraph 2 (Wai 2358, #A31, P 941). 

10 Annex 13, Expropriation, paragraph 5 (Wai 2358, #A31, p 941). 
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paid (and the other criteria are met), then there 1S no breach of the 

expropriation obligations. l1 

Minimum Standard of Treatment 

18. I disagree with Dr Kelsey's characterisation of the minimum standard of 

treatment obligation in paragraph 4.5(iv). She claims that this should be 

"broadly interpreted to mean the Crown must not impair an investor's 

'legitimate expectations' of a stable and predictable business 

environment by new regulatory or taxation measures". However, this is 

not the "key economic interest" that the obligation protects.12 It also 

does not properly reflect the relevant terms of New Zealand's 

obligations and the relevant cases. 

19. New Zealand's practice has been to defIne the minimum standard of 

treatment, which includes fair and equitable treatment and full 

protection and security, by reference to customary international law. 

This is an important protection for the government in reserving its rights 

to regulate and establishes a high standard. 

20. Although arbitral tribunals have identifIed a number of elements which 

may encompass the minimum standard of treatment, most focus on due 

diligence and due process,13 rather than the "legitimate expectations" and 

"stable regulatory environment" characteristics espoused by Dr Kelsey. 

The threshold for breach, as recently set out in Glamis Gold Ltd v United 

States, is high: 14 

11 

12 

Annex 13, Expropriation (Wai 2358, #A31, p 941). 

Tn paragraph 7 of Annex D (Wai 2358, #A76(d), p 31), Dr Kelsey cites Williams and Kawha17l on 
Arbitration (Lexis Nexis 2011), page 813, in support. However, and contrary to the inference drawn 
by Dr Kelsey, the relevant excerpt reads: 

"The cases are not yet agreed as to the scope of what has come to be recognised as a 
legitimate expectations analysis. In this context, several cases have emphasised the 
obligation of a state to provide a stable, consistent, transparent and predictable legal and 
business environment. Conversely, it has been recognised that a fair and equitable treatment 
clause cannot have the same effect as a stabilisation clause in a concession agreement -
freezing the regulatory environment which is applied as at the date of the investment." 

13 See the OEeD Working Paper on International Investment Number 2004/3, Fair alld Eqllitable 
Treatment Standard ill Illternational Illvestment LaJv, September 2004, page 40. 

14 Glamis Gold Ltd v Uflited States, Award, Ad hoc-UNCITRAL Arbitration Rules; IIC 380 (2009). 
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.. , to violate the customary international law minimum standard 
of treatment '" an act must be sufficiently egregious and 
shocking-a gross denial of justice, manifest arbitrariness, 
blatant unfairness, a complete lack of due process, evident 
discrimination, or a manifest lack of reasons-so as to fall 
below accepted international standards and constitute a breach 

21. Although not all tribunals have followed the Clamis approach, those that 

interpret the obligation more liberally, such as Meri!! & Ring Forestry v 

Canada/5 or Chemtura Corporation v Canada/6
, do not expand the obligation 

to the same extent as Dr Kelsey. Even where legitimate expectations 

are considered by a Tribunal to be covered by the standard of fair and 

equitable treatment, it has been acknowledged that investors must 

anticipate some regulatory or legislative changes over time but that any 

such changes should be implemented in good faith and in a non-abusive 

manner and should avoid using public policy arguments to disguise 

arbitrary or discriminatory measures.17 

22. I consider that in providing any redress to claimants, the minimum 

standard of treatment does not prevent the Crown from changing any 

relevant regulations. However it if it does so, it must act in good faith, 

and in accordance with the law, follow due process and not deny 

overseas investors justice through the Courts or administrative 

procedures to challenge such measures. As these protections exist in 

New Zealand's domestic law, I consider the risk suggested by Dr Kelsey 

is overstated. 

Measures to protect the Crown's ability to regulate 

23. When negotiating its trade and investment agreements, New Zealand 

seeks to ensure that the Government's power to regulate for legitimate 

15 

16 

17 

public policy objectives is not unduly constrained. In addition to the 

protections contained in the obligations themselves and outlined above, 

such as the reference to customary international law in the minimum 

MelTiI! & Ring Forestry LP v Canada, Award, Ad Hoc - UNCITRAL Arbitration Rules; IIC 427 (2010). 

ChelJltllm cotpomtion v Canada, Award, Ad hoc - UNCITRAL Arbitration Rules; IIC 451 (2010). 

United Nations Conference on Trade and Development (UNCTAD) Series on Issues in 
International Investment Agreements II, Fair and Eqldtable TreatIJlellt, United Nations, New York and 
Geneva, 2012, page 77. 
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standard of treatment obligation and the inclusion of an expropriation 

annex, a variety of other mechanisms are sought to preserve the Crown's 

ability to regulate. 

24. In addition to the Treaty of Waitangi exception dealt with in section 8 

and Annex E of Dr Kelsey'S brief, trade and investment agreements 

include a range of other exceptions. 18 These include exceptions to the 

application of the obligations in the agreement to permit measures 

necessary for the protection of human, animal or plant life or health, or 

taxation measures, or measures necessary for the protection of 

New Zealand's essential security interests. 

25. In some cases, more than one exception may be applicable, and the 

Crown would not have to rely solely on the Treaty of Waitangi 

exception. For example, exceptions for measures necessary to protect 

plant life or health may be relevant in relation to the example given by 

Dr Kelsey in Annex D, paragraph 4(ii) of her brief of evidence regarding 

regulation to "restrict the flow of rivers, or the geothermal draw, 

available for power generation so as to protect taonga" in order to 

provide redress to claimants. 

26. In addition, some of New Zealand's trade and investment agreements 

take what is called a "negative list" approach, which means that the 

obligations they contain apply to all measures and sectors except for 

those which are specifically reserved against. 19 A negative list approach 

allows New Zealand to continue to apply existing measures which are 

inconsistent with some of the treaty provisions20 and to take future 

18 

19 

20 

See for example, Chapter 17 of the Malaysia-New Zealand rTA (Wai 2358, #1\33, p 121), Chapter 
17 China-New Zealand FTA (Wai 2358, #A31, P 115), Chapter 15 ASEAN-Australia-New Zealand 
rTA (Wai 2358, #A32, p 196), Articles 71, 73, 74, 75, 76, 78 of the New Zealand-Singapore Closer 
Economic Parynership (CEP) (Wai 2358, #A28, pp 38-41), Chapter 15 of New Zealand-Thailand 
Closer Economic Partnership (CEP) (Wai 2358, #1\30, p 20), and Articles 19 - 24 of the Protocol on 
Investment to the 1\ustralia New Zealand Clsoer Economic Relations Trade Agreement. 

Negative list agreements are P4 (Brunei, Chile and Singapore), Hong Kong and the Investment 
Protocol with Australia. This is in contrast to a positive list approach adopted in some of New 
Zealand's earlier agreements, such as the China-New Zealand PTA, where the obligations only apply 
to those measures and sectors which are specifically included. 

Reservations can only be made to the national treatment, most-favoured-nation treatment, senior 
management and boards of directors, performance requirements, local presence and market access 
articles (where included), and not to expropriation or minimum standard of treatment. 
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measures in certain defIned policy areas which would otherwise breach 

New Zealand's international obligations. As noted in Annexes Band C 

of Dr Kelsey's brief, there are reservations in relation to water and State 

Owned Enterprises which may be relevant to the current Claim.21 

27. In any case, these exceptions and reservations will only be relevant if 

there is a prima facie breach of an obligation in respect of investment. 

And for the reasons set out above, I consider that the risk of such a 

breach is significantly reduced when the obligations are characterised 

properly. 

Ad hoc Arbitral Tribunals22 

28. Investor-State dispute settlement (ISDS) describes a mechanism which 

provides a right of action for foreign investors to pursue a claim that a 

State has breached an investment obligation in an investment agreement 

or investment chapter of an FTA in binding international arbitration by 

appointed expert arbitrators. This has emerged as a common feature of 

modern investment agreements. New Zealand has agreed to this 

approach in recent FTAs with China, ASEAN countries and Malaysia.23 

29. The procedure for hearing any ISDS claim will be governed by the rules 

set out in the treaty, as well as the background arbitral rules. As noted 

by Dr Kelsey in para 5.5 of her brief of evidence, the main arbitral rules 

are the rules of the International Centre for the Settlement of 

Investment Disputes (ICSID) and the United Nations Commission on 

International Trade Law (UNCITRAL). 

21 

22 

23 

See for example New Zealand's Schedule to the Trans-Pacific Strategic Economic Partnership 
Agreement, TV-NZ-2, TV-NZ-4, and TV-NZ-S. 

This section deals primarily with ISDS. T note however that Dr Kelsey raises the possibility of State
State dispute settlement in paragraph 5.3 of her brief. I will not deal with this in substance, but 
simply note that her assertion that if successfully challenged, the Government would be reguired to 
withdraw the measure is not a complete representation of the options. The Government may be 
able to amend the measure, or the way it is implemented rather than withdraw it completely. There 
is also the possibility of maintaining a non-conforming measure, if a settlement can be reached with 
the other Party (with compensation paid). 

Note that, consistent with the integrated nature of our economies, there is no dispute settlement 
procedures included in New Zealand's international trade and investment agreements with Australia. 
In addition, ISDS is only available to investors under the New Zealand-Thailand Closer Economic 
Partnership and New Zealand-Singapore Closer Economic Partnership with the consent of the 
investor's own State. 
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30. I agree with Dr Kelsey's comment that there is no stare decisis in ad hoc 

international arbitral tribunals established to hear international 

investment disputes.24 Nevertheless there is a wide body of international 

investment law. Ad hoc tribunals typically take the approach that they 

should pay due regard to earlier decisions of international tribunals.25 

31. Dr Kelsey cites a number of illustrative disputes in an attempt to 

demonstrate that challenges by foreign investors may impact on 

domestic policy and regulatory decisions.26 I consider that these 

examples are not generally applicable or of particular relevance here. 

Rather they largely reflect the context of the specific facts of each case. 

31.1 In Chevron at! v The Government of Ecuador the bilateral 

investment treaty at issue included a provision that "each party 

shall provide effective means of asserting claims and enforcing 

rights with respect to investment".27 New Zealand has no such 

clause in its free trade or investment agreements. The case is 

therefore not of general application.28 

31.2 Regarding Philip Morris v Urnguqy, I would note that New 

Zealand has included "denial of benefits clauses" in its 

international trade and investment agreements to ensure that 

investors have sufficient connection to New Zealand in the 

form of "substantive business operations". 29 

31.3 Piero Forestt; Laura de Carli & Others v The Republic of South Africa 

is characterised by Dr Kelsey as a "successful" arbitration by 

European-based investors against South Africa. In fact the 

case was dismissed "with prejudice" with the investors having 

24 Above n 1 [5.51 (Wai 2358, #A 76). 

25 Chellltifra Cotporatioll v Callada, Award, Ad hoc - UNCITRAL Arbitration Rules; IIC 451 (2010) [109). 

26 Aboven 1 [6.1-6.161 (Wai2358,#A76). 

27 Chevron Cotp (USA) alld Texaco Petrolellm Campa'!} (USA) v The Repllblic of BCllador (UNCITRAL, PCA 
Case No 34877 Partial Award of the Merits, 30 March 2010 at [241). 

28 Wtllia"Js and KaJvhartl on Arbitratioll, (Lexis Nexis) 2011, p 818. 

29 See for example, Art 9.9 Thailand CEP, Art 149 China-NZ FTA (Wai 2358, #A31, P 89), Art 11 
ASEAN-Aust-NZ FTA (Wai 2358, #A32, P 25), Art 10.14 Malaysia-NZ FTA (Wai 2358, #A33, 
p 87). 
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to pay a portion of the South Africa Government's costs. In 

part this was due to the failure to advise the Government's 

lawyers of the solicitation of a bribe by one of the latter's senior 

counsel. While the Government alleged that the case was 

brought as a "mere tactical device", this was rejected by the 

investors and not given any weight by the tribunaVo 

31.4 The case of Vatteniall v Federal Republic of Germatry was settled 

without any admission of liability and with each Party bearing 

its own legal costs. The settlement included the issuance to 

Vattenfall of a modified water use permit and a release from 

the requirement to set up district heating pipelines and to build 

and operate a discharge cooler.31 There is no suggestion that 

damages were paid in the settlement. 

32. As these cases illustrate, decisions by arbitral tribunals in investment 

disputes are heavily influenced by the text of the particular free trade or 

investment agreement, and by the specific facts of each case. 

33. For example, in the context of shares in State Enterprises, the Public 

Finance (Mixed Ownership Model) Amendment Act restricts non

government shareholding to 10% per person. In general, claims can 

only be made for loss or damage suffered by the investor (ie in relation 

to the value of the shares) and not for loss or damage suffered by the 

company in which they have invested. Even where investors can make 

claims on behalf of the company, this is only where they "own or 

control" the company. I consider that a 10% shareholding would be 

insufficient to meet this threshold, particularly in the context where the 

Government maintains a Sl % shareholding. 

30 Foresti alld ors v SottthAjtica, Award, ICSID Case No ARB(AF)/07 /01; lIC 445 (2010),3 August 2010 
at [90, 112]. 

31 Vatten/a/! AB, Vattenja!! EI/rope AG and Vatternfa!/ Ettrope Gelleration AG v GO/7?JaI!)', Final Award, 
ICSID Cawe No ARB/09/06, lIC 492 (2011), 11 May 2011. 
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Procedural Matters 

34. In para 5.12 of her brief, Dr Kelsey contends that disputes can be 

initiated by investors, "irrespective of the strength of their legal 

argument". I would note that while ISDS provides a means for 

investors to protect their investments, there are also a number of 

procedural mechanisms which provide protections for the State and seek 

to discourage unmeritorious claims. For example: 

34.1 In order to come within the scope of the ISDS provisions, an 

investor must show that it has suffered loss or damage, and 

that this is caused by the actions of the State; 

34.2 Statutes of limitations provisions ensure that any claims have to 

be brought within a certain period from the date of the events 

giving rise to the claim;32 

34.3 Requirements that investors should ftrst seek to resolve 

disputes through consultations before they can proceed to 

inte~national arbitration;33 

34.4 Requirements that investors must observe a specified "cooling 

off" period before being able to submit a claim to arbitrationr 

34.5 Procedures to deal with claims that are manifestly without merit 

(ie unfounded), in addition to the background rules35 (see for 

example Ie SID Arbitration Rule 41); 

34.6 Procedures to provide for consolidation of claims to prevent 

the Government from defending parallel claims on the same 

issue/6 and 

32 See for example, Art 154 China-NZ FTl\ (Wai 2358, #A31, P 91), Art 22 ASEAN-l\ust-NZ PTA 
(Wai 2358, #A32, p 168), Art 10.22 Malaysia-NZ FTA (Wai 2358, #A33, P 92). 

33 See for example, Art 9.16 Thailand CEP, Art 34 Singapore CEP (Wai 2358, #A28, P 19), Art 19 
ASEAN-Aust-NZ PTA (Wai 2358, #A32, P 165), Art 152 China-NZ FTA (Wai 2358, #A31, p 90), 
Art 10.20 Malaysia-NZ FTA (Wai 2358, #A33, p 90). 

34 See for example, Art 9.15 Thailand CEP, Art 34 Singapore CEP (Wai 2358, #A28, P 19), Art 20 
ASEAN-Aust-NZ FTA (Wai 2358, #A32, P 166), Art 153 China-NZ FfA (Wai 2358, #A31, p 90), 
Art 10.21 Malaysia-NZ FTA (Wai 2358, #A33, P 91). 

35 See for example, Art 154 China-NZ FTA (Wai 2358, #A31, p 91), Art 25 ASEAN-Aust-NZ PTA 
(Wai 2358, #A32, P 171), Art 10.24 Malaysia-NZ FTA (Wai 2358, #A33, pp 92-93). 
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34.7 Awards are limited to monetary damage and interest (rather 

than restitution of property or specific performance): there are 

no punitive damages.37 

35. Dr Kelsey deals also at some length with transparency and 

confidentiality of ISDS proceedings in paragraphs 5.14 to 5.16. New 

Zealand's practice in forums, such as the WTO, has been to favour 

transparency. Even where this is not legally required of the 

Government, its practice has been to publish documentation on its 

website, and to support open hearings.38 This helps build trust in the 

system, and allows other Parties, and the public, to gain knowledge and 

awareness of the issues. 

36. Furthermore, it is possible to talk about general trends in the 

international investment context, where increasingly there is a move 

towards greater transparency. For example, the Parties to the ICSID 

Convention revised the ICSID Arbitration rules in 2006 to allow written 

submissions from persons or entities that are not parties to the dispute,39 

to allow the Tribunal discretion to allow such persons or entities to 

attend and observe hearings,40 and for the mandatory release of the legal 

reasoning of all awards heard under the ICSID rules. 41 In relation to 

the UNCITRAL Arbitral Rules, UNCITRAL's Working Group II has 

been negotiating new provisions on transparency since 2010 which deal 

with participation of non-disputing entities and persons, release of 

documents, and open hearings. 42 

36 

37 

38 

39 

40 

41 

42 

See for example, Art 156 China-NZ FTA (Wai 2358, #A31, 91), Art 24 ASEAN-Aust-NZ FTA (Wai 
2358, #A32, P 171), Art 10.27 Malaysia-NZ FTA (Wai 2358, #A33, p 94), 

See for example, Art 158 China-NZ FTA (Wai 2358, #A31, P 92), Art 28 ASEAN-Aust-NZ PTA 
(Wai 2358, #A32, P 174), Art 10,29 Malaysia-NZ FTA (Wai 2358, #A33, pp 94-95), 

For example in the recent WTO dispute with Australia over apples, New Zealand published its 
submissions and statements on the MFAT website (www.mfat.govt.nz). and further documentation, 
such as the award, is available through the WTO website (www,wto,org), 

See ICSID Arbitration Rule 37(2), 

See ICSID Arbitration Rule 32(2), 

See ICSID Arbitration Rule 48(4), 

See http://www,uncitral,org/uncitral/ en/ commission/working....groups/2Arbitration,htmL 
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37. In regards to Dr Kelsey's comments in paragraph 5.15 and 5.16 

concerning claimants' rights of participation in the Crown's defence of a 

hearing, and the application of confidentiality provisions in regards to 

domestic stakeholders, there is nothing in the agreements that prevents 

their participation in the conduct of the arbitration, where considered 

appropriate by the Crown, and provided stakeholders agree to any 

necessary terms of that participation. 

38. Our experience in the WTO has demonstrated the usefulness of 

involving relevant stakeholders in the preparation of a case in order to 

present the most robust defence possible. Furthermore, while the 

Crown may be prevented from releasing certain sensitive information to 

the public due to confidentiality requirements in the treaty, this would 

not necessarily prevent the Crown from sharing it with relevant 

stakeholders for the preparation of its case, where appropriate, and 

subject to restrictions on the subsequent use of that information. 

Conclusions on the overall implications of New Zealand's investment 
obligations for this claim 

39. New Zealand has entered into a number of trade and investment 

agreements which contain obligations on the Crown in relation to 

foreign investors. Some of these also provide a right for foreign 

investors to pursue disputes directly in binding international arbitration 

in order to protect their investments. 

40. Nevertheless, there are certain inherent safeguards which are contained 

in the texts of the trade and investment agreements which protect the 

Crown's right to make reasonable and non-discriminatory regulation for 

legitimate public purposes, including in order to provide any redress to 

claimants. In particular, if compensation is paid, and due process 

followed, the risks of successful suit by overseas investors would be 

minimal. 

41. Not every Government measure that adversely affects the value of an 

investor's investment will be expropriation, only those that substantially 

deprive the investor of the use and enjoyment of its investment. Even 
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then, the Government may expropriate, but must meet certain 

conditions (including the payment of compensation) in order to do so. 

42. Nor do the investors have any right to a static legal framework under the 

minimum standard of treatment. The Crown must treat investors with 

good faith and in a reasonable and non-discriminatory manner. 

However this does not prevent the introduction of new regulatory or 

taxation measures. 

43. In addition to these protections 1n the drafting of the obligations 

themselves, a variety of reservations and exceptions provide further 

flexibility for the Crown to regulate in the public interest, in the event 

that a prima facie breach of New Zealand's obligations is found. In 

particular, New Zealand has included exceptions for measures which 

provide more favourable treatment to Maori pursuant to the Treaty of 

Waitangi, as well as for measures necessary to protect the environment, 

or New Zealand's national security interests. Specific reservations are 

included in New Zealand's agreements which take a negative list 

approach in respect of State Owned Enterprises, Water and Public 

Utilities, which provide further policy flexibility specific to the present 

Claim. 

44. Finally, investment dispute procedures do not prevent the participation 

of stakeholders in the organisation of the Crown's case, or the sharing of 

confidential information with any such stakeholders for the preparation 

of that case. Further, procedural requirements do aim to dissuade 

investors from bringing unmeritorious claims. 

3 July 2012 

Dr Penelope Ridings 




