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1. Overview 

1.1 Dr Ridings does not dispute my evidence that some of New Zealand's investment 

commitments are potentially relevant if the Crown actions diminished the value of 

overseas investors' shareholdings (paragraph 5.1). In other words, there is a potential 

risk arising from these agreements to the claimants' rights and interests. 

1.2 However, Dr Ridings appears to dispute the nature and magnitude of that risk based on 

four aspects of my evidence: 

(i) My characterisation of the trade and investment commitments; 

(ii) The magnitude of the risk; 

(iii) There is no evidence that the threat of legal action would have a chilling effect 

on government decisions; and 

(iv) The Crown's commitments in these agreements will not constrain its ability to 

take action. 

2. Assessment of risk 

2.1 There is no doubt, as Dr Ridings concedes, that these agreements pose legal risks that 

are additional to those that might exist under domestic law. They grant foreign investors 

greater rights than those that are available to domestic investors; in particular the 

investor protections on minimum standard of treatment, including fair and equitable 

treatment, and expropriation (especially indirect expropriation) operate effectively as a 

takings rule, which is not a cause of action that exists under New Zealand's domestic 

law. 

2.2 Given the nature of this asset sale, it is widely anticipated that there will be a significant 

proportion of foreign investors among those who initially purchase shares or secure 

them through on-sales. Assessing whether that additional risk is significant or de 

minimis is intrinsically subjective, speculative and unpredictable. 

2.3 As I understand her argument, Dr Ridings suggests in paragraph 33 that a 10 percent 

share holding would not give investors ownership or control of the company that would 

entitle them to sue, based on loss or damage suffered by the company. However, that 

is not the principal form of investment I address in my evidence. That form of 

investment is the shares in the enterprise. Appendix F to the Claimants' expert group 
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report' puts the value of total shareholder's equity in Might River Power as $2907 

million. Even assuming the share value remained the same post-privatisation, a ten 

percent shareholding would be worth $290.7 million. That is a very substantial 

investment. Indeed, even a two or three percent shareholding would be sufficiently 

substantial for a shareholder to take action if it considered the Crown's actions had a 

substantial impact on its investment. Moreover, investors with similar claims may 

consolidate those claims in a single dispute. 

2.4 Dr Ridings agrees that a foreign shareholder covered by such agreements might claim if 

the Crown's redress to the claimants had a significant impact on ownership of those 

shares. I would assess that risk to be significant if the shareholder was a financial 

institution or private equity or other funds manager whose modus operandi is to trade 

shares in global markets with high turnover to capitalise on investments and reinvest 

elsewhere. Such investments are common with privatisations, as investors expect a 

rapid increase in the initial value of shares. 

2.5 The dispute lodged by Lone Star against Korea, cited in paragraph 6.2 of my original 

evidence, illustrates how a fund's manager might argue, for example, that: 

(a) The current value of shares is diminished if they are to be sold to specific 

purchasers rather than on the open market; or 

(b) Restrictions on the ability to sell shares to the purchaser of choice at the time 

of choice undermine the current value of the shareholding, especially for funds 

managers rather than long term investors. 

I note that Dr Ridings does not address the Lone Star case in her brief of evidence. 

2.6 According to Dr Ridings, only the impact on the share value is relevant to investor 

claims, and not loss or damage suffered by the company itself (paragraph 33). That is 

an unduly narrow reading, as impacts on the value of the company will inevitably flow 

through to the value of shares. Moreover, an investor might claim for loss of future 

profits, as well as loss of the value of the investment itself. Hence, a shareholder might 

object that non-commercial regulations reduce the value of the shares if they affect the 

future income stream or future profits from the company. 

2.7 The risks of disputes are increasing exponentially. Investment agreements with 

investor-state dispute settlement have existed since the 1950s. Between 1972 and 

, The Link Between Maori and Electricity Generation by State Owned Enterprises, Report by East 
Harbour Energy for the New Zealand Maori Council , 15 June 2012, 3 
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2000 approximately 50 disputes in total were resolved, an average of less than 2 per 

year. In 1999 only 69 cases had been launched at the International Centre for the 

Settlement of Investment Disputes (ICSID), one of the two main arbitral vehicles. Since 

2000, 173 cases have been resolved and 128 more filed at ICSID alone. In 2010 there 

were 390 ICSID investor-state cases, an increase of over 400 percent. In 2011, a 

record 38 new cases were filed at ICSID.2 

3. Characterisation of New Zealand's commitments 

3.1 Dr Ridings sets out in paragraphs 5.4.1 to 5.4.4 four reasons why she believes the 

Crown would not be constrained by these agreements: 

(i) The structure of the agreements; 

(ii) Exceptions and safeguards; 

(iii) Foreign shareholders are unlikely to be able to demonstrate that any redress to 

the Crown is actionable; or 

(iv) It would be in the national interest for the Crown to defend any investment 

claim vigorously, and involve stakeholders in the defence. 

Like Circumstances 

3.2 My evidence concluded that national treatment obligations were not relevant in this 

matter, hence Dr Ridings' argument on 'like circumstances' in paragraphs 9-11 is not 

relevant to my brief in relation to national treatment. 

3.3 'Like circumstances' could be relevant in relation to the most-favoured-nation (MFN) 

obligation, although I am not clear what Dr Ridings is arguing. MFN provisions operate 

at two levels: specific treatment of individual investors by the state, for example in 

decisions on foreign investment applications involving like circumstances, and the rules 

of trade and investment agreements that are applicable to investors of other countries in 

like circumstances. It is the latter that my evidence relies on. 

3.4 I note that no 'like circumstances' argument arises in relation to either minimum 

standards of treatment or expropriation. 

2 For ICSID case load statistics see 
htlp:llicsid.worldbank.org/ICSID/FrontServlet?requestType=ICSIDDocRH&actionVal=CaseLoadStatist 
ics 
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Minimum Standard of Treatment 

3.5 Dr Ridings takes issue with my characterisation of the minimum standard of treatment 

obligation. In paragraph 18 she contests my interpretation of Kawharu and Williams, yet 

the extract she includes in the footnote confirms that my approach is one common 

interpretation of that proVision, and that there is no agreement on the scope of 

'legitimate expectations'. 

3.6 According to Dr Ridings, New Zealand's practice has been to define the 'minimum 

standard of treatment' by reference to customary international law and that this 

establishes a high standard in reserving the right to regulate (paragraphs 19-20). 

3.7 This clarification is intended to restrict the scope of the minimum standard of treatment 

or fair and equitable treatment and the ability of investment arbitrators to apply 

expansive interpretations. However, there is no such clarification in Article 3 of the New 

Zealand Hong Kong Bilateral Investment Treaty. Other agreements use different 

terminology, which in itself invites divergent interpretations by tribunals. While the 

Australia New Zealand ASEAN FTA refers to 'customary international law', the China 

New Zealand FTA uses the different terminology of 'commonly accepted rules of 

international law'. 

3.8 Further, the interpretation of fair and equitable treatment is far from settled. Dr Ridings 

cites the North American Free Trade Agreement (NAFTA) investment dispute Glamis 

Gold v United States decided in 2009. She also refers to Merrill & Ring v Canada in 

March 2010, where the Tribunal made the following observation in its award in relation 

to the same provision of NAFT A;3 

The Tribunal's Findings 

182. The most complex and difficult question brought to the Tribunal in this case is 

that concerning fair and equitable treatment. This is so because there is still a 

broad and unsettled discussion about the proper law applicable to this 

standard, which ranges from the understanding that it is a free-standing 

obligation under international law to the belief that the standard is subsumed in 

customary international law. NAFTA and investment treaty tribunals have had 

the occasion to discuss this question under different legal frameworks. Under 

either view, the difficulties associated to this question are further compounded 

3 Article 1105: Minimum Standard of Treatment: Each Party shall accord to investments of investors of 
another Party treatment in accordance with international law, including fair and equitable treatment 
and full protection and security. 
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because of the need to determine the specific content of the standard. In 

addition, in this case there is a particular difficulty in assessing the facts and 

how they are related or unrelated to the governing law. 4 

3.9 As Dr Ridings concedes in paragraph 21, tribunals have interpreted provisions that 

include references to international law, or customary international law, in the manner I 

put forward. For example, the tribunal in Occidental v Ecuador found that 'stability of the 

legal and business framework' was an 'essential elernent of fair and equitable 

treatment'.5 Likewise, the tribunal in CMS Gas Transmission Co v Argentina stated that 

the 'treaty standard of fair and equitable treatment and its connection with the required 

stability and predictability of the business environment founded on solemn legal and 

contractual commitments, is not different from the international law minimum standard 

and its evolution under customary law' B 

3.10 I agree that the interpretations and rulings are all particular to their circumstances. 

While ad hoc tribunals do typically pay due regard to earlier decisions, as Dr Ridings 

asserts in paragraph 30, these few cases show that these prior decisions vary widely, 

and new interpretations continue to emerge. The problem is that no one can predict how 

an investment tribunal will interpret these agreements and obligations. Legal uncertainty 

is endemic to investment arbitration and is, in itself, a cause for concern not only in the 

outcome of a dispute but in the government's assessment of legal risks as it considers 

the Waitangi Tribunal'S recommendations for redress. 

Expropriation 

3.11 In addressing the expropriation argument in paragraphs 12-17, Dr Ridings uses a 

common argument that the Crown is entitled to expropriate provided it pays 

compensation. Paying full market value for shares may not satisfy investors, especially 

where there is an element of direct or indirect compulsion in the acquisition . Assessing 

compensation in the context of expropriation is far from straightforward, and the threat or 

reality of large compensation awards for losses, which could include loss of future profits 

to the investor, may be a potential inhibition on government decision-making. 

3.12 Assessment of compensation is even more problematic for indirect expropriation, 

especially where the government's action equates to regulatory takings. What amounts 

to a substantial deprivation is a matter for assessment by the arbitral tribunal. Even the 

4 Merrill & Ring Forestry LP v The Government of Canada, UNCITRAL, ICSID Administered Case 
~NAFTA), award 31 March 2010, paragraph 184, p 70 

Occidental Exploration and Production Company v. The Republic of Ecuador, LCIA Case No. 
UN3467 (US/Ecuador BIT) (2004), paragraph 183 
6 CMS Gas Transmission Company v. Argentina, Award, ICSID Case No ARB101/8, IIC 65 (2005). 
paragraph 284 
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passage quoted by Dr Ridings from Newcombe and Paradell in paragraph 15 cautiously 

observes that the interpretation she favours was adopted 'in the majority of cases' and 

that regulatory measures would not 'normally' reach that threshold. 

3.13 The provision from the China New Zealand FTA that Dr Ridings cites in paragraph 16 

actually illustrates the problem that wording intended to clarify or restrict the scope of 

investor protections may give arbitral tribunals further opportunities to make their own 

subjective assessments, in this case whether the Crown's actions were 'reasonably 

justified'. Moreover, for the Crown to rely on this wording it would need to argue that a 

measure taken in response to its Waitangi Tribunal obligations, which has its own 

(inadequate) exclusion were taken in the exercise of is powers to protect public welfare, 

including public health, safety and the environment. The measure would also have to be 

non-discriminatory in its effect on the investor as an individual or class of investor. 

Further, there is no expropriation Annex in the New Zealand Thailand FTA or the New 

Zealand Hong Kong BIT (but see paragraph 317 below). 

Exceptions and safeguards 

3.14 Dr Ridings does not engage with or dispute my analysis of limitations of the Treaty of 

Waitangi provision. 

3.15 The other general exceptions provisions relating to plant life or health are very 

problematic, as they are subject to a 'necessity' test that opens the way to assessments 

of the range of options available to the Crown, and to requirements in a chapeau that 

they are arbitrary or unjustifiable discrimination or a disguised restriction on trade in 

goods, services or investment. 

3.16 Even if this test were to be satisfied, it would be difficult to invoke where the purpose for 

their adoption is to fulfill Treaty of Waitangi obligations, such as protection of taonga. 

3.17 In some agreements, such as Article 17.1 of the New Zealand Thailand FTA, the 

general exception provision does not apply to the investment chapter, aside from 

establishing a commercial presence; i.e. it does not cover protections against 

expropriation or breaches of a minimum standard of treatment. The New Zealand Hong 

Kong BIT has a provision relating to 'public health' , diseases and pests in animals and 

plants, and New Zealand's 'essential interests', discussed in paragraph 8.4 of my 

original evidence. 

3.18 Dr Ridings point in paragraph 26 about the negative list is not relevant to my argument, 

as I have concluded that the positive and negative list schedules in New Zealand's 

agreements do provide a level of protection. As Dr Ridings notes in footnote 20 to 
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paragraph 26, these schedules and Annexes do not apply to the minimum standard of 

treatment or expropriation obligations. 

4. Arbitral tribunals 

4.1 Dr Ridings takes issue with the relevance of some of the examples I refer to in my 

evidence, although she does not address Lone Star v Korea. These examples were 

intended to give the Waitangi Tribunal a sense of the range of government measures 

and legal issues that can arise in such disputes. 

4.2 I note briefly in response: 

(a) The Chevron case: the claimant does not rely solely on the provision Dr 

Ridings cites. 

(b) The Philip Morris case: 'substantive business operations' is not necessarily a 

difficult test to satisfy, and that is not the only relevant legal issue to which I 

refer in paragraph 6.6 of my original evidence. 

(c) The Piero Foresti case: Dr Ridings' comments do not address the substantive 

concerns I raised in paragraph 6.12 of my original evidence. 

(d) The Vattenfall case remains shrouded in secrecy but it is clear that the 

settlement involved the reissuing of the permits that had initially been denied. 

In other words, the German government backed down on proposed regulations 

in the face of expensive and prolonged investment arbitration. 

4.3 I do not consider that any of the procedural matters canvassed in paragraph 34 impact 

on my argument. 

4.4 In paragraph 35 Dr Ridings overstates the New Zealand practice to favour transparency, 

in particular in relation to the investor disputes process: 

(i) ICSID is hardly a paragon of transparency, although it has responded to strong 

pressure to be less secretive. Its website lists information on the registration of 

all requests for conciliation or arbitration and the date and method of the 

termination of each proceeding.7 The arbitral awards of ICSID are only 

published if both disputing parties agree; otherwise ICSID publishes excerpts 

of the legal reasoning. 

confidential to the parties. 

The documents and hearings generally remain 

Since 2006 the rules have allowed requests for filing 

of a written submission from amicus curiae in circumstances that maintain 'the 

7 ht!p:ll icsid.worldbank.org 
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integrity of the process' in terms of parties' rights, but with no right of access to 

documents. Non-parties can also ask to attend the hearings; ICSIO's response 

was to webcast hearings in real time for the first time in June 2010. 

(ii) The UNCITRAL process can be even more secretive than ICSID. In 2011 a 

working group of the Commission was still discussing proposals to require 

public notification of at least the existence of investor-state disputes, allowing 

amicus curiae to submit briefs in certain circumstances,s and making awards 

public, and whether any changes should apply retroactively to existing BITS. 

However, the parties did agree to maintain non-disclosure of confidential, 

privileged and other information.9 

(iii) New Zealand has not taken a strong position in allowing public input via amicus 

briefs in its FTAs. The New Zealand China FTA, for example, allows the state 

party to disclose tribunal decisions if it wants to, but there is no obligation to do 

so, and there is no provision for amicus briefs. There is no transparency or 

amicus provision in the New Zealand Hong Kong BIT. 

4.5 Publishing documentation and supporting open hearings does not address my 

arguments about the right of claimants to participate in the disputes process. 

4.6 The willingness of the Crown to involve stakeholders, including the claimants, in a 

dispute remains a matter of discretion. Even where it has the authority under the 

agreement, there is no guarantee that the Crown will exercise that authority either at the 

stage of actual litigation or in the decision making prior to any litigation. 

5. The Crown Will Defend Measures Taken as Redress 

5.1 It is impossible to assess how the Crown would react in response to threats of a dispute. 

It would be likely to come under pressure not only from foreign investors and other 

shareholders, but also from the Treasury and other state agencies concerned about the 

impact on foreign investors' confidence in investing in New Zealand assets, especially 

as other partial, and potentially full , privatisations are slated for the future. The 

Government may also have other political considerations, depending on the influence of 

affected investors and their constituencies. 

5.2 I reiterate that the legal outcome of a dispute is not the only, or arguably the principal, 

consideration. The chilling effect of potential legal action on the Crown's decisions 

S Some tribunals have read the 'privilege' of amicus briefs into the UNCITRAL rules. E. Levine, 
Amicus Curiae in International Investment Arbitration, 29(1) Berkeley Journal of International Law, 
200-224, 209 www.boalf.orglbjilldocumentsiLevineArticle_ OOO.pdf 
9 http://www.iisd.org/itn/2011104/07!news-in-brief-3! 
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about redress is pivotal and could pose a major obstacle to the Crown's willingness to 

provide redress post-privatisation. 

5.3 Dr Ridings argues in paragraph 5.4 that there is no evidence of such an effect on 

government decisions. By its very nature, a chilling effect is difficult to prove and is 

often inferred from outcomes. In my evidence I cited a report that refers to this effect in 

tobacco cases (paragraph 5.9, footnote 14). However, regulatory chill is widely 

acknowledged in the academic literature. 10 

5.4 Similar concerns have been raised by investment law experts in other litigation. For 

example, Professor M Sornarajah, CJ Koh Professor of Law at the University of 

Singapore, deposed as follows to the Ontario Superior Court in Canada in a case 

involving Chapter 11 (Investment) in the North American Free Trade Agreement " 

The notoriety, cost and potential liability associated with trade challenges and 

investor-State claims have been described as producing a "chill" over the 

development of domestic policy and law by governments. Moreover the 

inclination to engage in this form of self-censorship is accentuated when the ambit 

of the constraints imposed by a particular international commitment are unknown 

or uncertain. 

5.5 The costs of a dispute are an important element of the chilling effect. A recent report 

puts the average legal costs for such disputes at US$500-1000 per hour. A case with a 

team of lawyers can last more than two years. The average cost of a three-person 

arbitral panel is US$400,000. In 2011, 48 cases using BITs cost over US$100 million. 

Ecuador's costs in the Chevron dispute have been $18 million. 12 

5.6 I remain firmly of the view expressed in my original evidence that foreign investors in a 

partially privatised power generating state enterprise could invoke protections against 

expropriation, a breach of minimum standards of treatment and fair and equitable 

treatment, or unreasonable conduct under the umbrella clause, under New Zealand's 

agreements with Thailand or Hong Kong, and potentially China and Malaysia using 

10 See ego for a detailed discussion of the evidence relating to the chilling effect in relation to NAFTA 
see David Schneidermann, Constitutionalizing Economic Globalization. Investment Rules and 
Democracy's Promise, Cambridge University Press, 2008, chapter 3; also Kyla Tienhaara, 
"Regulatory chill and the threat of arbitration: A view from political science" in Chester Brown & Kate 
Miles, eds, Evolution in Investment Treaty Law and Arbitration, Cambridge University Press, 2011 
11 Affidavit of Muthucumaraswamy Sornarajah, in The Council of Canadians and Others v Her Majesty 
in the Right of Canada, Ontario Superior Court of Justice, Court File No. 01-CV-208141, 2003, 
paragraph 72, citing David Schneiderman, "NAFTA's Takings Rule: American Constitutionalism 
Comes to Canada", 46 University of Toronto Law Journal , 1996,499,534-535 
12 Legalised Profiteering. How Corporate Lawyers are Fuelling an Investment Arbitration Boom, 
Transnational Institute and Corporate Europe Observatory, November 2011, 3-4 
http://www.corporateeurope.org/sites/defauIUfiles/publications/Legalised Profiteering.pdf 
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MFN. The scope for such action would significantly increase under the nine-party 

TPPA. In addition to an actual dispute, an equally potent obstacle to providing the 

redress sought by the claimants after the partial sale of the state asset is the threat of 

legal action and the prolonged and costly nature of such disputes, which are intended to 

and often have a chilling effect on government decisions. 

Dated this 06th day of July 2012 

Dr Jane Kelsey 
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