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SUMMARY OF ARGUMENT 

1. The applicants seek judicial review of the decision by the Minister of Trade not 

to release eight "categories of documents"' requested by Professor Kelsey 

under the Official Information Act 1982 (OIA/Act). The categories of 

documents requested all relate to the current Trans-Pacific Partnership (113P) 

trade agreement negotiations. 

2. The Minister lawfully withheld the information requested; the Chief 

Ombudsman found the withholding lawful. 

Grounds 

3. Parliament has legislated for conclusive grounds to withhold official 

information under s 6 of the Act. They include that: 

	

3.1 	the release of the information would be likely to prejudice the 

international relations of New Zealand; and 

	

3.2 	the release of the information would be likely to seriously damage the 

New Zealand economy. 

4. Parliament has also legislated for the grounds that constitute good reason for 

withholding official information under s 9, including that it is necessary to 

withhold the documents to enable the New Zealand Government to carry out 

negotiations without prejudice or disadvantage, and the withholding of the 

documents is not outweighed by public interest considerations that favour 

disclosure. 

Approach 

5. As the Minister of Trade and as a former trade negotiator, the Minister was 

familiar with the information in question and the particular nature of the 11 P 

negotiations. The request by the first applicant was broad and expressed as 

urgent. Rather than engage in the time consuming process of individually 

reviewing hundreds or potentially thousands of documents, the Minister 

adopted the sensible approach of considering the material by its nature and 

subject matter, based on his existing knowledge of the kinds of material sought 

and the Ministry's advice. 
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6. The Chief Ombudsman accepted this approach; she was not "ambivalent."2  

7. The applicants accept the Minister was entitled to withhold information 

relating to the negotiations, accepting a "certain level of confidentiality" "at 

various steps".3  But they object to the withholding of the "anodyne" such as 

background material and publicly available material4  The latter is clearly 

permitted by s 18(d) of the Act (a point made by the Ministry of Foreign 

Affairs and Trade (MFAT) to the Ombudsman).5  As to the former, in the 

particular circumstances the Minister and Chief Ombudsman were correct to 

focus on substance, take a practical and common sense approach to the 

redaction of documents, and not labour over the redaction of the large 

quantity of documents so as to provide any anodyne information to 

Professor Kelsey. Professor Kelsey is by her own evidence well aware of the 

context of the TPP and, it can be sensibly inferred, was not looking for such 

information. 

Merits 

8. To the extent that the applicants invite, in this judicial review proceeding, the 

Court to entertain the merits of an assessment of New Zealand's interests or 

potential economic outcomes of TPP, and to prefer Professor Kelsey's views 

to the assessment of the Minister and New Zealand's Chief Negotiator of the 

1PP, the respondent submits the Court should decline to do so. 

9. The withholding grounds upon which the Minister relied required him to 

assess, among other things, potential prejudice to New Zealand's international 

relations, potential prejudice to the entrusting of information on a confidential 

basis to New Zealand by other countries and prejudice to the government's 

ability to carry on trade negotiations. All required high level assessment of a 

complex area of governmental activity. The Chief Ombudsman accepted the 

majority of the grounds on which he relied. 

1 	Kelsey request 25 January 2015, First Kelsey Affidavit at Exhibit "B". 
2 	Applicants' submissions at [1.3]. 
3 	Applicants' submissions at [3.5]. 
4 	Applicants' submissions at [1.2]. 
5 	Decision of Ombudsman 29 July 2015, First Kelsey Affidavit at Exhibit "M", p.7. 
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10. And to the extent that the argument in this case goes beyond arguments about 

whether the Minister's approach was in compliance with proper process and 

relies on the notion that public participation in the TPP requires the release of 

additional confidential information now while New Zealand is still negotiating, 

that misapprehends the role of the Executive in negotiating New Zealand's 

international agreements and underplays the Parliamentary process. 

Timing/Grounds 

11. Complaints made about the timing, and the format of statutory preconditions 

to the refusal are now largely moot. At best they raise minor points. Timing 

was not put by the first applicant to the Chief Ombudsman; the Minister's 

reasons and grounds have been explained to and investigated by the Chief 

Ombudsman. 

The Chief Ombudsman's decision 

12. The Chief Ombudsman has investigated and upheld the Minister's decision. 

The pleadings' naming only the Minister should not obscure the fact the Chief 

Ombudsman, an expert in official information with a system wide view, has 

reviewed and upheld the Minister's approach and decision. The Courts will 

only intervene where the Ombudsman is plainly and demonstrably wrong, not 

because one side is preferred against another. 

The relief sought 

13. The declarations, which do not address the Chief Ombudsman's decision 

directly, should be declined. As specified in the Statement of Claim, essentially 

they are: 

	

13.1 	that by order of mandamus the Minister examine each piece of 

information (topic, sub-topic, line by line?) in the categories of 

documents sought, and arrange redactions to enable the release of 

the anodyne and publicly available; 

	

13.2 	that the Minister must give grounds for his withholding, when they 

have been provided to and have been reviewed by the Ombudsman 

and repeated again in evidence in this claim; 
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13.3 	that the withholding of all the information under s 6 was unlawful; 

(this can only go to process, given the applicants have not established 

particular information which must be disclosed); 

13.4 	that s 6 be interpreted in a manner which neither reflects its text nor 

purpose; 

13.5 	that the Court should rewrite s 9 so that the concept of the public 

interest "outweighing" the withholding is adjusted in favour of 

disclosure and advise the Minister accordingly; 

13.6 	that executive government cannot "contract out" of the 01A, when 

this is not contended by the Minister, but where the confidentiality 

agreement is highly relevant to the OIA assessment and the Chief 

Ombudsman agrees; 

13.7 	that here the High Court should make declarations as to matters 

which are minor and moot such as the legality of the timeliness of 

response to the request. 

BACKGROUND 

The Trans-Pacific Partnership Agreement 

14. 	The New Zealand Government is currently negotiating to create a regional free 

trade agreement, to be called the TPP. It is intended that the TPP will involve 

12 Asia Pacific countries (Australia, Brunei Darussalam, Canada, Chile, Japan, 

Malaysia, Mexico, Peru, Singapore, the United States of American, Viet Nam 

and New Zealand).6  Negotiations grew out of the Trans-Pacific Strategic 

Economic Partnership (P4) which was concluded in 2005.7  Negotiations on 

the TPP started in March 2010 and are expected to conclude by the end of 

2015.8  A meeting of the Chief Negotiators of each negotiating partner is being 

held in Atlanta from 26 September 2015. The TPP process is the most 

significant negotiation undertaken by New Zealand on the elimination of trade 

6 	Walker Affidavit at [29]. 
7 	Walker Affidavit at [28]. 
8 	New Zealand Herald `Groser "90 per cent certain" of TPP success', 15 September 2015: available at 

www.nzherald.co.nz/business/news. 
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barriers since New Zealand's entry into the World Trade Organisation 

(WTO).9  

The information requested 

15. 

	

	The first applicant requested eight categories of material relating to the 1PP 

negotiations from the Minister on 25 January 2015: 

Category Description 

A The original negotiating mandate for the financial services and investment chapters of the 
Trans-Pacific Strategic Economic Partnership and the inclusion of the United States in 
those negotiations, and the subsequent negotiating mandates and/or amendments to 
those mandates in relation to the TPP negotiations. 

B A list of the titles, dates and topics of all documents tabled by New Zealand in the 
negotiations. 

C All papers tabled by New Zealand during the negotiations up to 31 December 2013, aside 
from proposed texts. 

D All papers tabled by New Zealand during the negotiations since 31 December 2013, aside 
from proposed texts. 

E All proposals for text tabled by New Zealand during the negotiations up to 31 December 
2013. 

F All proposals for text tabled by New Zealand during the negotiations since 31 December 
2013. 

G Briefing notes and position papers provided by the Ministry to the Minister, to the 
Cabinet, to other government agencies or to opposition parties or spokespersons on 
general or specific matters. 

H Any cost-benefit study, impact assessment or similar analysis of the proposed agreement 
as a whole, of specific provisions, or impacts on particular sectors or policies that have 
been conducted by or for the New Zealand government. 

16. The applicant did not state in her request what the significance of the date of 

31 December 2013 was (see Categories C, D, E and F of the request). Nor was 

this conveyed to MFAT during the Chief Ombudsman's review. It may relate 

to an objective previously set by '111P Leaders and Ministers to conclude 

negotiations by the end of 2013.10  Professor Kelsey now says it is to 

differentiate between "old" and "recent" information." 

17. While the applicants have argued that the Minister has inappropriately 

considered 'documents' rather than 'information', all the categories of the 

9 	Walker Affidavit at [28]. 

10 	Walker Affidavit at [75]. 
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request apart from category B amount to a request for specific documents 

rather than information on a topic and were clearly the proper information to 

assess. 

The decision to refuse the request 

18. The Minister refused the request under the following sections of the 01A:12  

	

18.1 	that the making available of that information would be likely to 

prejudice the international relations of the Government of New 

Zealand: s 6(a); 

	

18.2 	that the making available of that information would be likely to 

damage seriously the economy of New Zealand by disclosing 

prematurely decisions to change or continue government economic 

or financial policies relating to the entering into of overseas trade 

agreements: s 6(e)(vi); 

	

18.3 	that the withholding of the information is necessary to enable a 

Minister of the Crown or any department holding the information to 

carry out, without prejudice or disadvantage, negotiations: s 9(2)(j); 

	

18.4 	the information requested, especially in relation to the request under 

Category G (all briefing notes and position papers), cannot be made 

available without substantial collation or research: s 18(f); and 

	

18.5 	with respect to s 9 of the Act, the withholding of that information is 

not outweighed by other considerations which render it desirable, in 

the public interest, to make that information available. 

19. The first applicant then complained to the Office of the Ombudsman. 

Chief Ombudsman's investigation 

20. As part of the Chief Ombudsman's investigation, Dr David Walker (a Deputy 

Secretary at MFAT and New Zealand's Chief Negotiator for the TPP) met 

with the Chief Ombudsman and her officials.13  At the meeting, Dr Walker 

Kelsey Reply Affidavit at [24]. 
12 Letter dated 27 February 2015 from the Minister to Professor Kelsey, rejecting the request for official 

information, Walker Affidavit at Exhibit TEE'. 
13 	Walker Affidavit at [71]. 
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provided the Chief Ombudsman with a sample set of 21 documents covered 

by Professor Kelsey's request. A description of each of the documents is set 

out at [72] of Dr Walker's affidavit. 

21. Importantly, the documents provided to the Chief Ombudsman included: 

	

21.1 	the Cabinet mandate for negotiating the "TPP, which includes New 

Zealand's "bottom lines"; 

	

21.2 	papers presented to Cabinet by the Minister considering negotiating 

strategies; 

	

21.3 	assessments by MFAT of proposals submitted by other negotiating 

partners; and 

	

21.4 	the draft text of the TPP Agreement as at April 2015. 

22. MFAT also explained the critical point that in TPP negotiations "nothing is 

agreed until everything is agreed". The Chief Ombudsman accepted that the 

01A grounds here are not limited to only the documents relating to current 

negotiations." A related point is one acknowledged by the courts. Material in 

a negotiation such as this if assessed in isolation may appear anodyne, but 

because of its interrelation with other material may inadvertently disclose that 

which is entitled to protection — the "jigsaw" effect.15  

The Chief Ombudsman's decision 

23. The Chief Ombudsman released her final decision on 29 July 2015,16  finding 

that: 

	

23.1 	the Minister was entitled to refuse the request for documents in six of 

the eight categories of documents requested (Categories A, C, D, E, 

F, & G); and 

	

23.2 	in relation to two of the categories of documents (Categories B & H) 

the Chief Ombudsman was not yet in a position to form a final 

opinion. 

14 	Decision of Chief Ombudsman, 29 July 2015, First Kelsey Affidavit at Exhibit "M", p.15. 
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24. The grounds the Chief Ombudsman considers entitled the Minister to refuse 

the request for documents in Categories A, C, D, E, F & G were: 

	

24.1 	that the making available of that information would be likely to 

prejudice the international relations of the Government of New 

Zealand: s 6(a); 

	

24.2 	that the making available of that information would be likely to 

prejudice the entrusting of information to the Government of New 

Zealand on a basis of confidence by the government of any other 

country or any agency of such a government: s 6(b)(i); and 

	

24.3 	that the withholding of the information is necessary to avoid 

prejudice to the substantial economic interests of New Zealand: 

s 9(2)(d). 

25. The applicants filed this proceeding on 5 August 2015, naming the Minister as 

the only respondent. This appears to be because they consider that the 

Chief Ombudsman's decision is that of a "lower order decision-maker" and as 

in orthodox review proceedings the judicial decision-maker would generally 

abide, and that the decision should speak for itself!' 

PLEADINGS 

26. The statement of claim sets out the grounds for judicial review at [5.1]-[5.5]. 

Extensive relief is sought at pages 14-16 of the statement of claim. The issues 

raised by the statement of claim, and the associated relief sought by the 

applicants, are summarised in the table below: 

Ground of review - issue Relief sought 

1.  Applicability of s 6 grounds for 
withholding documents under the 
OIA. 

Declaration that the Minister's withholding of all the 
information he withheld under ss 6(a), 6(b)(i) and 
(6)(e)(vi) of the 01A is not lawful.18  

2.  Applicability of s 9 grounds for 
withholding documents under the 
OIA. 

Declaration that in failing to act in accordance with 
ss 9(2)(d) and (9)(2)(j) of the OIA, the Minister has 
acted unlawfully." 

15 	Chondo,  v Attorney-General (No 2) [1999] 3 NZLR 399 at [23]. 
IS 	First Kelsey Affidavit at Exhibit "M". 

17 	Memorandum of counsel for the applicants for the first call, undated. 
IS 	Applicants' statement of claim, p. 15 at [(d)]. 

3194201 4.DOC 



10 

3.  Applicability of s 18(f) ground for 
withholding documents under the 

01A. 

Declaration that withholding the information requested 

is not justified by s 18(f) of the OIA.2° 

4.  Entering into the TPP 

confidentiality agreement. 

Declaration that the executive government cannot 

contract out of, or defeat over four years, the purpose 

and operation of the 01A by entering into an 

international agreement on confidentiality.21  

5.  Decision to make a 'blanket' 
refusal. 

Declaration that information cannot be withheld on a 

blanket basis, including by withholding whole 

documents or categories of documents.22  

Mandamus order that each piece of information covered 
by the request be assessed for release under the Act on a 

case by case basis.23  

6.  Sufficiency of reasons provided for 
withholding documents. 

Declaration that withholding information under s 6 of 

the 01A requires the Minister to identify, and explain to 

the applicant, with sufficient particularity the nature of 

the prejudicial effect and of any serious or real and 
substantial risk at the time of responding to the request, 

and that in failing to undertake the above steps the 

Minister acted unlawfully.24  

Declaration that the failure to provide grounds for the 

Minister's reasons under s 1 9(a)(ii) is unlawful).25  

7.  Delay in responding to OIA 

request. 

Declaration that the Minister's failure to respond to the 
request as soon as reasonably practicable or within the 

statutory timeframe was unlawful.26  

Declaration that the Minister's extension of the request 

was unlawful.27  

JUDICIAL REVIEW & THE OFFICIAL INFORMATION ACT 

Review not available until complaint determined by Ombudsman 

27. 

	

	The applicants accept that the application for judicial review may not proceed 

in respect of Professor Kelsey's request for documents in Categories B & H, as 

the Ombudsman has not yet determined the complaint in respect of these 

categories.28  This is by virtue of s 34 of the Act which requires a complaint to 

the Ombudsman to be made and determined before judicial review is available. 

19 	Applicants' statement of claim, p 15 at [(e)]. 
20 	Applicants' statement of claim, p. 16 at [(g)]. 
21 	Applicants' statement of claim, p. 15 at [(O]. 
22 	Applicants' statement of claim, p 14 at [(a)]. 
23 	Applicants' statement of claim, p. 14 at [(b)]. 
24 	Applicants' statement of claim, p 14 at [(c)]. 
25 	Applicants' statement of claim, p. 16 at [(h)]. 
26 	Applicants' statement of claim, p 16 at [(i)(i)]. 

27 	Applicants' statement of claim, p. 16 at [(i)(ii)]. 
20 	Applicants' submissions at [2.23]. 
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Legal principles relating to review 

28. The primary function of the Court in any application for judicial review is to 

ensure that the public body concerned has complied with the law.29  

29. Wyatt Co (NZ) Ltd v Queenstown-Lakes District Councii3°  is cited as a leading 

authority on the approach to be taken when a decision of the Ombudsman 

under the OIA is to be reviewed:31  

... The allegations of errors, unreasonableness and failure to take into 
account relevant matters are attacks on the several judgments the Chief 
Ombudsman had to make in the functions ordained for him by the Act. 
That Act requires him to exercise his judgment using experience and 
accumulated knowledge which are his by virtue of the office he holds. 
Parliament delegated to the Chief Ombudsman tasks, which at times are 
complex and even agonising, with no expectation that the Courts would 
sit on his shoulder about those judgments which are essentially balancing 
exercises involving competing interests. The Courts will only intervene 
when the Chief Ombudsman is plainly and demonstrably wrong, and not 
because he preferred one side against another.32  

30. If the Court were to grant the relief sought by the applicants in this 

proceeding, the Ombudsman's decision would need to be quashed. The 

alternative, that the Ombudsman's decision remained in place, would render 

the relief sought futile.33  Accordingly, the observation in Wyatt, that the Courts 

will only intervene when the Chief Ombudsman is plainly and demonstrably 

wrong, is applicable to this proceeding. To take a different approach would 

allow complainants to obtain relief without regard to the balancing exercise 

delegated by Parliament to the Ombudsman, merely by refraining from naming 

the Ombudsman as a party to review proceedings. Here the applicants clearly 

challenge the Chief Ombudsman's decision in the articulation of the pleadings, 

the evidence and submissions. 

29 	P Joseph, Constitutional and Administrative Law in Nev Zealand (4th ed, Brooker Ltd, Wellington) 2014 at 898 citing 
Zaomi v Attorney-General (No 2) [2005] 1 NZLR 690 (CA) at 696 (see [16]). 

30 	Wyatt Co (NZ) Ltd v Pueenstonm-Lakes District Council [1991] 2 NZLR 180 (HC). 
31 	P Joseph, Constitutional and Administrative Law in New Zealand (4th ed, Brooker Ltd, Wellington) 2014 at 267. 
32 	iWyalt Co (NZ) Ltd v Pneenstown-Lakes District Council at 191. 
33 	The issue having already been decided by other means: Ch 'elk Properties (Nero Zealand) Ltd v Commissioner of Inland 

Revenue (2005) 22 NZTC 19,622 at [54] & [60] (the judicial review sought to impugn decisions of the 
Commissioner relating to assessments that had subsequently been upheld in the Taxation Review Authority and 
the High Court). 
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31. The applicants submit that the High Court's observations in Wyatt are not to 

be taken as anything more that the courts' traditional reluctance to overturn 

the merits of a decision under judicial review, rather than its process.34  

32. The applicants submit that there is current appellate authority dismissing the 

notion of deference or variable standards of review in the New Zealand law of 

judicial review.35  They rely on McGrath v ACC,' which includes the following 

statement (emphasis added): 

... The court was obliged to assess the objective reasonableness 
of the view that vocational independence was likely to be achieved. In 
the Court of Appeal the view taken was that it was open to the 
Corporation to rely on information on its files and the experience of 
the case officer. That was effectively treated in itself as 
determinative, without further consideration of whether the 
information and the experience supported the conclusion that 
the s 110(3) requirement was met... 

33. The proposition expressed in [31] of McGrath v ACC, applied to this 

proceeding, is that the expertise of the Minister and his officials, and then the 

Ombudsman, does not mean those decisions are determinative. However, the 

importance of the passage in Wyatt is that the Ombudsman has been 

specifically delegated the task of determining complaints under the Act, and 

brings expertise and, importantly, independence, to the task. 

34. McGrath v ACC is also concerned with domestic policy. It is correct that the 

realm of foreign policy is no longer an area excluded from justiciability. 

However, the question remains (particularly in cases involving foreign policy), 

whether the Minister's decision was one that could not reasonably have been 

reached (as set out in the second part of the Danks Repot* (emphasis added)37  

[2.13] Whatever the courts may do, a Minister is ultimately 
responsible for the administration of his portfolio. If the court made 
a mistake and the release of information did prove harmful to the 
public interest or the citizen, it would be the Minister and not the 
court who would have to pick up the pieces. 

[2.18] In the result, the executive (and the Ombudsmen on review) 
will have a discretion in the sense of freedom to judge that in terms 

34 	Applicants' submissions at [2.20]. 
35 	Applicants' submissions at [2.20]. 

36 	McGrath v ACC [2011] NZSC 77, [2011] 3 NZLR 733 at p11. 
37 	Danks Report (2)— Supplementer°,  Repoli at [2.13] & [2.18]. 
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of the criteria a request for a document can justifiably be refused. The 
courts will decline to substitute their own judgment for that of 
officials, Ministers or Ombudsmen. Nonetheless, as courts have often 
insisted, a discretion of this kind is not arbitrary. An official will not 
be free to decline a request for access except on the grounds stated. 
At least if he is challenged, he will have to say on what basis access is 
denied. If he is acting within the statutory criteria, his conclusion will 
prevail as far as the courts are concerned unless it is one that could 
not reasonably reached. It would not be enough for an official to 
say that the release of a document will prejudice the substantial 
economic interests of New Zealand, or the health and safety of the 
public, if the release could not on any reasonable view have that 
effect. 

35. As the passage above makes clear, it is not for the Court to substitute its 

preferred approach. 

STATUTORY SCHEME 

Reasons for withholding official information 

36. The Act sets up a regime for making available official information to the 

general public in certain circumstances. The respondent acknowledges that the 

Act recognises the value of official information being available, but also the 

need to withhold it where appropriate. 

Sections 4 and 5 

37. Section 4 sets out the purposes of the Act, which include, relevantly: 38  

	

37.1 	to increase progressively the availability of official information to the 

people of New Zealand in order to enable their more effective 

participation in the making and administration of laws and policies; 

and to promote the accountability of Ministers of the Crown and 

officials, and thereby to enhance respect for the law and to promote 

the good government of New Zealand; and 

	

37.2 	to protect official information to the extent consistent with the public 

interest. 

38. Section 5 of the Act sets out the principle of availability, namely, that 

information shall be made available unless there is good reason for withholding 

it. 

38 	Official Information Act 1982, s 4(a) & (c). 
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Section 6 

39. Conclusive reasons for withholding official information for the purposes of s 5 

are set out in s 6. Between the Minister and the Ombudsman, three of the five 

conclusive reasons listed in s 6 for withholding official information have been 

identified as applicable in this case. 

Section 9 

40. Section 9 provides other reasons for withholding official information. The 

reasons listed in s 9 constitute good reasons for withholding information for 

the purposes of s 5, unless in the circumstances of the particular case the 

withholding of that information is outweighed by public interest 

considerations. Between the Minister and the Ombudsman, two of the reasons 

listed in s 9 have been identified as applicable in this case. 

The Danks Report 

41. The applicants make much of a sentence from the Danks Report (emphasis in 

the original report):39  "it is no longer acceptable to set out a sweeping 

rationale for the protection of official information or to expect that the 

public will accept in the future that certain areas of government business are 

inviolate simply because government says so."4°  

42. A number of comments need to be made about this statement: 

	

42.1 	It appears at the end of a chapter entitled "The Reasons for 

Protection", under the section "Interests of Effective Government 

and Administration". The chapter starts with the following 

statement:41 

In no country where access to official information has become 
an issue has the case been made for complete openness. Few 
dispute that there are good reasons for withholding some 
information and for protecting it. 

	

42.2 	The chapter continues:42  

The reasons are of varying force. In some cases they can be 
seen as having absolute effect, and as inherently defeating any 

39 Applicants' submissions at [2.6] and [4.9]. 
40 	Danks Repoli (1) - General Report at [53]. 
41 	Danks Report (1) - General Report at [33]. 
42 	Danks Report (1) - General Report at [34]. 
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request for disclosure. In other cases they may be only a factor 
to be weighed against the basic principle of availability. 

42.3 	The chapter continues next under the heading "Interests of the 

Country as a Whole" (emphasis in original report):43  

[35] One general area for which it is generally accepted that 
protection is needed, can be collectively described under a 
"national interests" heading. It includes such fields as security, 
defence and international relations. We consider that the 
maintenance of law and order and the substantial 
economic interests of New Zealand also merit assurances of 
protection, so that government can operate in the best 
interests of the public as a whole. (emphasis in original) 

[37] The nation's economic interests have always demanded 
that it should be possible to protect the processes of 
negotiation and fiscal regulation. The "intangible capital of 
economic organisation" is seriously open to damage if options 
are prematurely canvassed or predictions come to be 
self-fulfilling. Internationally, economic affairs are equally 
susceptible to loss of confidence and actual damage if 
confidentiality is unable to protect negotiations with 
overseas governments or organisations. (emphasis added) 

[38] It is also widely recognised that much of the information 
under these headings can be sensitive not so much for what it 
reveals as for the need to protect its sources. [emphasis in 
original report] The then Chief Ombudsman, in his report on 
the Security Intelligence Service (1976, p.20), reached the 
conclusion that information received by New Zealand from its 
friends is of major importance in the political, economic, and 
strategic policy making fields. It is in the national interest to 
continue to get as much of this information as possible. While 
a good deal of it is in the public domain, some is not. Much of 
the latter is provided on the clear understanding that it will be 
afforded in New Zealand substantially the same degree of 
security as it is afforded in the country of origin. These 
considerations have led us to propose that in the areas 
described in this section (and set out in the draft provision on 
criteria in appendix 5) protection from disclosure shall be 
absolute if disclosure is likely to prejudice essential interests 
including the continued flow of information. (emphasis 
added) 

42.4 	The premise of the Danks Repon was that a change was needed from 

the position under the Official Secrets Act 1951, where the 

assumption was that official information is the property of the 

43 	Danks Report (1) - General Report at [35] & [37]-[38]. 
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government, and should not be disclosed without specific reason and 

authorisation.44  

43. Accordingly, the statement relied on by the applicants, "that it is no longer 

acceptable to set out a sweeping rationale for the protection of official 

information or to expect that the public will accept in the future that certain  

areas of government business are inviolate simply because government says 

so": 

	

43.1 	is likely made in respect of the fact the Official Secrets Act 1951 set 

out a sweeping rationale for the protection of official information, 

and that this could no longer be the position; and 

	

43.2 	in any event, Parliament (not the Minister or the Government) has 

provided conclusive grounds under which official information may be 

withheld. 

CONCLUSIVE REASONS FOR WITHOLDING INFORMATION 

Section 6 grounds properly relied on 

44. The Minister identified s 6(a), prejudice to international relations, and s 6(e)(vi), 

information in confidence from another government, as being applicable 

conclusive grounds for withholding information. The Ombudsman also 

identified s 6(a), and additionally identified s 6(b)(i). 

45. This section of the submissions deals first with the evidence in support of the 

conclusive grounds identified by the Minister and the Ombudsman for 

withholding the official information, and second with the reasons the 

applicants' say the decision to withhold under s 6 grounds was unlawful. 

Section 6(a) prejudice to international relations 

46. The Minister reasonably considered that the disclosure of the information 

sought would prejudice the international relations of New Zealand. 

44 	Danks Report (1) - General Report at p.5. 
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47. Prejudice to international relations is the first conclusive reason for 

withholding official information under s 6: 

6 	Conclusive reasons for withholding official information 
Good reason for withholding official information exists, for the 
purpose of section 5 of this Act, if the making available of that 
information would be likely— 

(a) 
	

To prejudice the security or defence of New Zealand or the 
international relations of the Government of New Zealand; 

48. The meaning of "likely" in s 6 of the Act has been considered by the Court of 

Appeal. In Commissioner ofPolice v Ombudsman, Cooke P observed:45  

...To cast on the Department or organisation an onus of showing 
that on the balance of probabilities a protected interest would be 
prejudiced would not accord with protecting official information to 
the extent consistent with the public interest, which is one of the 
purposes stated in the long title of the Act. At first sight it might 
seem otherwise, but what has just been said becomes obvious in my 
view when one considers the range of protected interests in s 6, 
including as they do, for instance, the security or defence of New 
Zealand, the New Zealand economy and the safety of persons. To 
require a threat to be established as more likely to eventuate than not 
would be unreal. It must be enough if there is a serious or real and 
substantial risk to a protected interest, a risk that might well 
eventuate... Whether such a risk exists must be largely a matter 
of judgment... (Emphasis added) 

49. The Minister's evidence on the prejudice to international relations that would 

result from the release of the documents is:46  

The conduct of international relations also depends on the ability of 
Ministers and officials to assess the positions of other countries freely 
and frankly without fear that those assessments will be publicly 
revealed. Many of the documents requested include our assessment 
of other negotiating partners' positions, politics and policies. Making 
that information available via a request under the Act would prejudice 
our relations with those countries thereby undermining 
New Zealand's position in the 1'PP negotiations and prevent us from 
achieving the best outcomes for New Zealand. Revelation of our 
assessments would also damage the bilateral relationship with the 
country concerned making it more difficult for us to work with that 
country on other important issues. 

I am also acutely aware that the conduct of international relations is 
utterly dependent on the trust and respect that countries repose in 
one another. Without the ability to provide information to partners 
in confidence, we lose the ability to conduct our international 
relations to our best advantage. It is therefore of the utmost 

45 	Commissioner of Police v Ombudsman [1988] 1 NZLR 385 at 391. 

46 	Groser Affidavit at 13114321. 
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importance that New Zealand maintains the trust and confidence of 
its partners. 

50. The evidence identifies three specific areas of prejudice to the international 

relations of the Government of New Zealand that would arise from releasing 

the information: 

	

50.1 	ministers and officials may be less free and frank if they cannot 

ensure their assessments will not remain privy to the New Zealand 

Government; 

	

50.2 	other countries may be sensitive to, or angered by, assessments made 

about them and their positions, politics and policies by Ministers and 

officials, and that will injure the relationship between New Zealand 

and the relevant country. This could result in less beneficial outcomes 

for New Zealand both in respect of the TPP negotiations and on 

other important international issues; and 

	

50.3 	if the New Zealand Government is not able to maintain the 

confidence of information provided, countries will be less likely to 

provide confidential information to New Zealand and this will harm 

New Zealand's ability to conduct its international affairs. 

51. The Ombudsman found in relation to s 6(a):47  

	

51.1 	the term "international relations" does cover the need to establish and 

maintain trust and confidence with existing and potential international 

trading partners; 

	

51.2 	breaching understandings of confidentiality with other countries in 

the context of negotiating international trade agreements would be 

likely to undermine the trust and confidence of existing and potential 

international trading partners to the detriment of international 

relations with them; and 

47 	Decision of Ombudsman 29 July 2015, First Kelsey Affidavit at Exhibit "M", at p.11. 
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51.3 	where the information discloses New Zealand's assessment of other 

countries' negotiating positions and New Zealand's assessment of 

other countries' apparent strategy and objectives, then s 6(a) applies. 

52. Some members of the public might disagree with the Minister's views on the 

effects of disclosure on international relations. However, it cannot be 

maintained that his views, supported by the Chief Negotiator and the 

Ombudsman, are unreasonable or irrational. 

Section 6(b)(i) entrusting of information on the basis of confidence 

53. The second relevant conclusive reason to withhold information under s 6 is: 

	

6 	Conclusive reasons for withholding official information 
Good reason for withholding official information exists, for the 
purpose of section 5 of this Act, if the making available of that 
information would be likely— 

(b) 
	

To prejudice the entrusting of information to the Government 
of New Zealand on a basis of confidence by — 
@ 	The government of any other country or any agency of 

such a government; or 
(ii) 	Any international organisation; or 

54. The reason was not initially identified by the Minister as one of the bases for 

withholding the official information, but was instead identified by the 

Ombudsman.' The Ombudsman accepted that if the Minister were to disclose 

information provided in confidence by the Governments or agencies of 

Governments of countries that are party to the 1'PP negotiations then that 

would be likely to prejudice the entrusting of information in confidence by 

those the Governments or Government agencies in future similar situations." 

55. The Minister's evidence set out above at [49] is relevant. Additionally, the 

Minister also deposes (emphasis added):5°  

The documents requested by the first applicant, particularly those in 
categories (a) and (c) to (g), contain not only information about 
New Zealand's position or that New Zealand has provided during 
negotiations, but also material from our negotiating partners which 
was provided to New Zealand during the TPP negotiations in 
confidence. Making that information available via a request under the 
Act would breach the trust reposed in us by our negotiating partners 
and would prejudice New Zealand's ability to conduct our 

48 	Decision of Ombudsman 29 July 2015, First Kelsey Affidavit at Exhibit "M", at p.13. 

49 	Decision of Ombudsman 29 July 2015, First Kelsey Affidavit at Exhibit "M", at p.14. 

5° 	Groser Affidavit at [34]. 
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international relations to our best advantage. It would make other 
countries reluctant to trust New Zealand with their confidential 
information which would compromise not only our ability to 
conclude the TPP on terms most favourable to New Zealand be 
prejudiced, [sic] but also our ability to operate effectively in 
other important areas. 

56. Dr Walker's evidence is (emphasis added):51  

As a long serving foreign and trade policy practitioner, I cannot 
emphasise enough just how much the conduct of New Zealand's 
international relations relies on the trust and confidence of our 
international partners, both in the context of international trade 
negotiations and in other areas. In her request under the Act, 
Professor Kelsey has sought release of information that would be 
covered by the confidentiality undertakings entered into by the 12 
negotiating partners. As New Zealand's Chief Negotiator, I have no 
doubt that making available information that is subject to the 
confidentiality undertaking via a request under the Act would be 
regarded with the utmost seriousness by our partners and would 
compromise our ability to reach a TPP agreement on terms most 
favourable to New Zealand. That is the case even given Professor 
Kelsey's focus in categories (c)-(f) on New Zealand's proposals and 
tabled text. These documents necessarily reflect, sometimes expressly 
and sometimes implicitly, other partners' actual or anticipated 
negotiating positions. 

Moreover, making information available in that way would diminish 
New Zealand's status as a reliable international partner and would be 
likely to prejudice the entrusting of further information to the 
New Zealand Government, both [in] the context of the ongoing 
TPP negotiation and across the full range of New Zealand's 
international engagement. 	I have no doubt that that would 
prejudice the international relations of the Government of 
New Zealand on a long-term basis. 

57. The applicants argue that reliance on this ground amounts to 'contracting out' 

of the obligations imposed by the Act. However, the Act plainly contemplates 

that Government can receive information on a confidential basis from another 

government and then rely on prejudice to such confidences as a basis to refuse 

a request. To do so is not 'contracting out' of the Act, but rather reflects the 

importance Parliament placed on preserving the confidences of other 

governments. 

51 	Walker Affidavit at [78]-[79]. 
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Section 6(e)(vi) overseas trade agreements 

58. The third relevant conclusive reason to withhold information under s 6 is: 

6 	Conclusive reasons for withholding official information 
Good reason for withholding official information exists, for the 
purpose of section 5 of this Act, if the making available of that 
information would be likely— 

(e) 	To damage seriously the economy of New Zealand by 
disclosing prematurely decisions to change or continue 
Government economic or financial policies relating to— 

(vi) The entering into of overseas trade agreements. 

59. Dr Walker's evidence is (emphasis added):52  

As I explained to the Chief Ombudsman both at our meeting and 
subsequently, the documents which are subject to the request are of the 
utmost sensitivity. The documents provide information to the 
Government on the state of negotiations and seek approval to 
negotiate particular parts of the TPP (mandates). They set out 
New Zealand's "bottom lines" and particular areas of sensitivity 
for us in the negotiations. We simply could not achieve the best 
possible outcome for New Zealand in the 1PP if our objectives and 
our means of achieving them were made public. This potential 
damage to New Zealand's negotiating positions would also be likely to 
damage the economy of New Zealand by disclosing prematurely 
decisions relating to the entering into of overseas trade 
agreements. 	These documents also set out proposals from 
New Zealand, or our responses to other negotiating partners' positions, 
on a variety of issues. Papers and proposals tabled reflect tactics 
adopted during negotiations and reveal our underlying negotiating 
strategy and objectives particularly when considered alongside Cabinet 
mandates and the advice that the Ministry has provided to the Minister. 
Because no agreement has been reached, all of the information requested 
is sensitive and strategic, no matter when it was created or received. As 
New Zealand's Chief Negotiator, I have no doubt that making the 
material sought publicly available via a request under the Act would 
undermine New Zealand's position in the negotiations and prevent us 
from achieving the best possible outcomes for New Zealand. 

60. The prejudice identified by Dr Walker is that the premature disclosure of the 

Government's negotiating mandate (and "bottom lines") (i.e. Government 

economic policy relating to the entering into of overseas trade agreements) 

would undermine New Zealand's negotiating position and the Government's 

ability to achieve the best possible outcome for New Zealand. 

61. The Minister's evidence is that New Zealand's economic future depends on 

strong trading relationships with Asia-Pacific countries.53  

52 	Walker Affidavit at [77]. 
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62. It is noted that the applicants submit the reason under s (6)(e)(vi) was most 

likely to be met at the time of the drafting of the Act, in relation to decisions 

such as tariff cuts, but that impact is not self-evident in New Zealand now 

since tariff rates are already extremely low.54  

63. There is no evidence to support that submission (either in respect of the 

purpose of s (6)(e)(vi), or in respect of tariff rates). The provision appears to 

be a general one, of application to any international trade agreement of any 

kind. In any event, taking an ambulatory approach, s 6(e)(vi) covers the l'PP 

Agreement.55  

Reliance on the conclusive grounds was not unlawful 

64. The applicants accept that: 56  

	

64.1 	the disclosure of other nations' negotiating positions, before they 

have disclosed them, could prejudice the entrusting of information to 

New Zealand on a basis of confidence by another Government, 

s 6 (b)(i); and 

	

64.2 	the premature disclosure of New Zealand's bottom lines or 

negotiating strategy in international relations is an interest legitimately 

taken into account in s 6(e)(vi). 

65. The applicants' argument is that there is information that is likely to fall within 

the terms of the request, that does not fall within the s 6 conclusive grounds 

for withholding information. In that respect, the applicants object to the 

"blanket of confidentiality that is being asserted by the Crown". The 

respondent says that that is not so, or any such information is already in the 

public domain or is anodyne. 

53 	Groser Affidavit at [9]. 
54 Applicants' submissions at [28]. 
55 	The ambulatory approach involves applying the broad purpose of the framers of the legislation in the changing 

circumstances of today: R Carter Burrows and Cater Statute Law in New Zealand (5th ed., Lexis Nexis, Wellington) 
2015 at 413. It is supported in New Zealand by s 6 of the Interpretation Act 1999 (which provides that an 
enactment applies to circumstances as they arise), and is also supported by numerous authorities (e.g. R a Hansen 
[2007] 3 NZLR 1 (SCNZ) at [14]: 'The principle in s 6 of the Interpretation Act that an enactment must apply to 
circumstances as they arise underscores the self-evident point that statutes must apply in conditions which may 
not have been foreseen at the time of enactment"; and Wood-Luxford a Wood [2014] 1 NZLR 451 (SCNZ) at [37] 
n44: "In seeking to ascertain Parliament's purpose, it is also important to recognise that legislation has continuing 
force and words can take on meanings in modern contexts which were not necessarily envisaged by the original 
lawmakers..."). 
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66. Before considering the information the applicants argue is likely to fall within 

the terms of the request, but not meet the s 6 conclusive grounds for 

withholding information, it is important to consider what was actually 

requested by Professor Kelsey. 

67. The request was not for information generally. Instead, Professor Kelsey 

requested the specific following, almost exclusively pre-existing documents: 

	

67.1 	the original mandate and subsequent mandates; 

	

67.2 	a list of the documents tabled by New Zealand in the negotiations 

(including their title, date and topic); 

	

67.3 	all papers tabled by New Zealand in the negotiations; 

	

67.4 	all proposals for text tabled by New Zealand in the negotiations; 

	

67.5 	briefing notes and position papers provided to specific people; and 

	

67.6 	any cost-benefit study, impact assessment or similar analysis of the 

proposed agreement. 

68. Although the applicants have noted in this proceeding their concerns about the 

likely content of the TPP,57  the conduct of international relations,' the way in 

which treaties are brought into force;" and the applicants' general complaints 

about the operation of the Act,6°  the question for the Court is narrow: did the 

Minister act unlawfully in refusing Professor Kelsey's request? What Professor 

Kelsey actually requested, and when, is distinctly relevant to that question. 

56 Applicant's submissions at K12144.14]. 
57 Applicants' submissions at [3.3]43.4]. 
58 	Applicants' submissions at [3.8]-13.14 
59 Applicants' submissions at [3.20]. 
60 	Applicants' submissions at [4.43]. 
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Information identified by applicants Response 

(a) The issues being negotiated/chapter 
headings of the TPP. 

The applicants cite the release of the list 
of chapters on 10 September 2015 by the 
Government of the United States under 
its Freedom of Information Act in 
support. 

(a) This is the category (b) information 
which the Ombudsman is further 
considering. 

(b) New Zealand's negotiating positions that 
have already been disclosed to other 
negotiating parties and that are 
understood by third parties to be New 
Zealand's position. 

The applicants say there can often be no 
need for negotiating texts or proposals to 
be kept secret, relying on an observation 
of the EU Ombudsman. 

(b) Negotiating positions often include 
information on other parties' proposals 
and/or negotiating positions (which have 
been provided in confidence). 

It is not the case that all negotiating 
positions are released to all parties; 
positions taken on specific issues in 
respect of one partner often remain 
confidential and are not released to 
another negotiating partner.° 

In addition, publicly disclosing New 
Zealand's negotiating positions from the 
TPP would undermine New Zealand's 
position in respect of future agreements 
with other parties62  (including other 
agreements currently in progress, e.g. 
India). 

(c) Countries with which New Zealand has 
pending negotiations (e.g. India) are 
already able to assess New Zealand's 
negotiating objectives, strategy and 
bottom lines (including because of access 
to the text of annexes of recently 
negotiated agreements with Taiwan and 
Korea). 

(c) There is no evidence to support that 
submission and it does not follow as a 
matter of logic. 

If the applicants are correct that New 
Zealand's position in the TPP can be 
determined anyway by reviewing the 
annexes of the agreements with Taiwan 
and Korea, then there would be little 
point in the proceeding as the information 
ultimately sought by Professor Kelsey 
would be already publicly available. 

24 

69. 	The table below deals with the arguments made at [4.16](a)-(f) of the 

applicants' submissions. 

61 	Groser Affidavit at [28]. 

62 	Groser Affidavit at [29]. 
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(d) Cabinet papers containing negotiating 
mandates on the Doha round and the 
climate change agreement have previously 
been released (the climate change 
mandate was released by the Minister). 
(2KA, Ex 1, 2, 3) 

A 2001 Cabinet paper on labour 
standards indicates the amount of 
contextual and background information 
that the Minister may regard as 
"anodyne" but which may be valued by 
others. (2KA Ex 5) 

The context for each international 
agreement will differ. The Minister's and 
MFAT's assessment in this case is that 
prejudice would result from the release of 
the documents requested. As the 
applicants' submissions say at [4.18]: "the 
Act does not recognise previous practice 
as a ground for withholding information". 
The same is true in respect of releasing 
information. 

The WTO/Doha negotiations adhere to 
the fundamental principle of no disclosure 
without agreement. However, in the 
WTO context the requirements for 
negotiating confidentiality are greatly 
reduced. 161 counties are involved and 
there are 23 observer states. A large 
multi-lateral negotiation such as WTO 
differs from an N'I'A negotiation in: 

• commencing with very broad terms 
where New Zealand's stance is similarly 
broad; only further into negotiations is 
mandate more sensitive; 

• in TPP the negotiators' starting point 
was a high quality P4 PTA so early 
mandates were judged more sensitive; 

• In FTA agreements countries seek to 
protect their negotiating position from 
other parties and non-parties for as long 
as possible; 

• For big multi-lateral negotiations, a 
secretariat and formalised reporting 
enables more disclosure but members 
calibrate their papers accordingly. 

As Dr Walker explains, for the TPP, 
government has provided for ongoing 
release of material including papers and 
public oral briefings, DWA [44]-[60]. 

Professor Kelsey does not state how the 
Cabinet paper has been obtained, but the 
copy number has been redacted.63  
Generally, however, the climate change 
example is not apposite. Countries agree to 
submit their INDCs in advance of the 
meeting; and targets are not for negotiation 
in the same way as tariff concessions or 
FTA rules. 

25 

63 	Reply Kelsey Affidavit at [191(iv) (see footnote 5 to that paragraph for the comment about redaction). 
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(e) Requests made between New Zealand and The context for each international 
other negotiating parties have previously agreement will differ. The Minister's and 
been released. MFAT's assessment in this case is that 

prejudice would result from the release of 
the documents requested. As the 
applicants' submissions say at [4.18]: "the 
Act does not recognise previous practice as 
a ground for withholding information". 
The same is true in respect of releasing 
information. 

(f) A leaked text shows that New Zealand's The respondent does not make any 
approach to intellectual property is comment on the accuracy or otherwise of 
consistent with New Zealand's previous 
approach in other negotiations. 

leaked texts. 

Professor Kelsey's opinion is that expert 
analysis of issues raised by the draft texts 
would inform public debate and be of 
value to the Government in its 
negotiations. 

70. Further, Professor Kelsey requested the information urgently. The kind of 

document by document, and line by line, process the applicants now say 

should have been undertaken would have required a considerable extension of 

time to comply with the request. Given the conclusive withholding grounds 

identified, it could only have resulted in the release of information either 

publically known or heavily redacted to leave only the entirely anodyne. The 

Minister did not consider that background anodyne information was what the 

request was seeking.64  The Ombudsman took no issue with that approach.65 

71. The fact that Professor Kelsey asked for older and more recent material as 

separate categories does not assist, because of the problem of the "jigsaw 

effect". 

72. The jigsaw effect has traditionally been considered in respect of security 

matters: "...the Courts have recognised that an item of information, which by 

itself might appear to be innocuous, may, when considered with other 

information, prove damaging to national security interests"." The concept of 

revolves around the "informed reader", that is a person who is both 

knowledgeable in respect of the subject matter and is a member of, or 

64 	Groser Affidavit at [23] 
65 	Decision of Ombudsman 29 July 2015, First Kelsey Affidavit at Exhibit "M", at pp.16-17. 
66 	Chondg v Attorney-General (No 2) [1999] 3 NZLR 399 at [23]. See also Altonigi-Generd v S bailer [2006] EWHC 2285 

(QB) at [62] and McKeever Minis)°,  of Defence [2009] NIQB 106 at [21]-[22]. 
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associated with, a group that could prejudice the country that holds the 

information: "...such an informed reader may at times, by fitting a piece of 

apparently innocuous information into the general picture which he has before 

him, be in a position to arrive at some damaging deductions...".67  

73. The same principle applies in respect of information relating to trade 

negotiations. Information that appears innocuous or anodyne may, when 

viewed by someone knowledgeable in the subject matter (e.g. a partner in the 

'11P negotiations, or a party to concurrent or future negotiations), be able to 

be pieced together with other information in a manner that prejudices New 

Zealand's interests, or the interests of other countries who have provided that 

information on a confidential basis. For example, Dr Walker deposes that the 

documents sought by Professor Kelsey in Categories (c) to (f) "necessarily 

reflect, sometimes expressly and sometime implicitly, other partners' actual or 

anticipated negotiating positions"." 

GOOD REASONS FOR WITHOLDING INFORMATION 

Section 9 grounds properly relied on 

74. The Minister identified 9(2)(j) of the Act as applicable. The Ombudsman 

identified s 9(2)(d) as a relevant ground. 

75. Section 9 is different to s 6, in that each reason set out in s 9 is a good reason 

for withholding information, unless the reason is outweighed by public interest 

considerations. 

Section 9(2)(d) prejudice substantial economic interests 

76. The reason identified by the Ombudsman under s 9 is s 9(2)(d): 

9 	Other reasons for withholding official information 

(1) Where this section applies, good reason for withholding official 
information exists, for the purpose of section 5 of this Act, 
unless, in the circumstances of the particular case, the 
withholding of that information is outweighed by other 
considerations which render it desirable, in the public interest, to 
make that information available. 

67 	Re Hemie and Secario Intelligence Review Committee (1988) 53 DLR (4A) 568 (FC ID) at 578-579, cited in Chortdg v 
Attomey-General (No 2) [1999] 3 NZLR 399 at [23]]. 

68 	Walker Affidavit at [78]. 
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(2) Subject to sections 6, 7, 10, and 18 of this Act, this section 
applies if, and only if, the withholding of the information is 
necessary to— 

(d) Avoid prejudice to the substantial economic interests of 
New Zealand; 

77. The Minister's evidence is that: 

	

77.1 	the free trade agreements New Zealand has entered into since the 

1990s have proven very successful, for example by increasing New 

Zealand's opportunities to export to China in a wide variety of 

sectors, increasing Chinese investment in New Zealand, and in 

supporting New Zealand's strong economic performance since the 

Global Financial Crisis in 2008;69  

	

77.2 	New Zealand exports to countries with which New Zealand has free 

trade agreements grew by 10.3%, while exports to countries New 

Zealand does not have free trade agreements with declined by 2.6% 

between 2008 and 2014;7°  

	

77.3 	if New Zealand is not involved in free trade agreements involving key 

trading partners, New Zealand's exporters get left behind and 

experience real economic disadvantages operating in offshore 

markets. For example, New Zealand's entry into a free trade 

agreement with Korea will save New Zealand exporters to Korea an 

estimated NZ$65m in duties in the first year having previously faced 

45% tariffs on kiwifruit against Chile's duty free access for its 

kiwifruit;71  and 

	

77.4 	the New Zealand government will only agree to be a party to the 11 P 

if the final text delivers significant net benefits to the country.72  

78. Dr Walker's evidence is that: 

	

78.1 	the TPP could generate estimated GDP gains for New Zealand of 

US$1.8 billion by 2025;73  

69 	Groser Affidavit at [9]. 
70 	Groser Affidavit at [10]. 
71 	Groser Affidavit at [11]. 
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78.2 	the '1'PP could generate estimated increases to New Zealand's exports 

of US 4.1 billion by 2025 (a 6.8% increase);74  

	

78.3 	the Agreement has the potential to act as a pathfinder for wider 

regional economic integration (including coherence of the regulations 

that govern supply chains, streamlining of international trade, removal 

of unnecessary duplication and reduced costs).75  

79. The Chief Ombudsman considered the withholding of the documents was 

necessary to avoid prejudice to the substantial economic interests of New 

Zealand:76  

...if agreed the 1PPA will cover about 40% of the world's economy, 
with a combined GDP of US $27.5 trillion, and about a third of 
world trade. The IPPA would create closer economic linkages 
around and across the Pacific Rim. As commentators have observed, 
New Zealand does not have a free-trade agreement with the US, 
Japan or Canada and is unlikely to secure one outside the TPPA. In 
my opinion, given the scale and teach of the proposed IPPA, 
securing the best possible outcome for New Zealand in IPPA 
negotiations is so likely to impact on the substantial economic 
interests of New Zealand that s 9(2)(d) is relevant is this case. 

80. In considering whether there were public interest considerations favouring 

disclosure that outweighed the public interest in withholding the documents, 

the Chief Ombudsman held:77  

Given the scale of the 1PPA negotiations, I consider that the interest 
in avoiding the likely detrimental effect to the substantial economic 
interests of New Zealand is very strong... I have viewed a 
considerable amount of information that has been published on 
government and special interest group websites to gain an overview 
of the nature and content of information about the IPPA negotiation 
process that is publicly available. In light of all the circumstances of 
this case, as I understand them to be, I consider the balance of public 
interest favours withholding of the mandate information at this stage 
of the negotiation process. 

81. Professor Kelsey does not agree with the economic benefits of entering free 

trade agreements.' The Minister, and successive governments, however, have 

72 	Groser Affidavit at [112]. 
73 	Walker Affidavit at [35]. 
74 	Walker Affidavit at [35]. 

75 	Walker at [37]. 
76 	Decision of Ombudsman 29 July 2015, First Kelsey Affidavit at Exhibit "M", p.11. 
77 	Decision of Ombudsman 29 July 2015, First Kelsey Affidavit at Exhibit "M", p.13. 
78 Applicants' submissions at [4.25](a)-(d). 
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taken a different view. It is submitted that unless the Minister's view is 

unreasonable, the Court ought not to disturb his decision on the basis that 

there is not economic advantage in entering into free trade agreements such as 

the TPP. Indeed, the applicants acknowledge in their submissions that it is not 

the Court's role to rule on the economic effects of the 11 P.79  

82. The applicants then go on to say that the Chief Ombudsman's "invocation of 

s 9(2)(d)" (i.e. her concurrence with the Minister's view on the prejudice to 

New Zealand's economic interests), "is not a sound foundation on which to 

base a decision to withhold information under an Act that creates a 

presumption in favour of its release."' It is difficult to see how the Chief 

Ombudsman could take a different view of the effect on New Zealand's 

economic interests unless she was persuaded that the Minister was plainly 

wrong. 

83. The applicants also criticise the Chief Ombudsman's view that if a decision 

maker is in two minds as to whether information should be disclosed, in 

respect of a s 9 ground and a competing public interest, the considerations 

favouring disclosure in the public interest must outweigh the need to withhold, 

before the information should be made available.81  The applicants say this view 

is formalistic, and dangerous for decision-makers under the Act. 

84. 	The Chief Ombudsman's view is simply a rephrasing of the test in s 9: 

Where this section applies, good reason for withholding official 
information exists, for the purpose of section 5 of this Act, unless, in the 
circumstances of the particular case, the withholding of that information 
is outweighed by other considerations which render it desirable, in the 
public interest, to make that information available. (emphasis added) 

85. The "other considerations which render it desirable, in the public interest, to 

make that information available" must "outweigh" the reason for withholding 

the information in issue. If Parliament had wanted the scales to be reversed, 

that there would be a presumption of disclosure, then the drafters would not 

have used the term "outweigh". 

79  Applicants' submissions at [4.27]. 

88  Applicants' submissions at [4.27]. 

81 	Applicants' submissions at [4.35]-[4.38]. 
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86. 	To adopt the position on which the applicants seek a declaration - that if a 

decision-maker is in two minds on a ground under s 9 the principle of 

availability should prevai1,82  - would be to ride over the clear words of 

Parliament. Although s 5 sets out a principle of availability, information can 

nonetheless be withheld under s 9 when there is "good reason" to do so. 

Parliament has specifically legislated what a "good reason" is, and has 

determined the test to be adopted if there are competing public interest 

considerations in favour of disclosure. The test is balanced, in the case of s 9, 

in favour of withholding the documents. For the purposes of s 6, no test needs 

to be conducted if the relevant prejudice is made out; the s 5 principle does not 

apply. 

Section 9 (2)(j) ability to negotiate without prejudice or disadvantage 

	

87. 	The reason under s 9 identified by the Minister is s 9(2)(j): 

9 Other reasons for withholding official information 

(1) Where this section applies, good reason for withholding official 
information exists, for the purpose of section 5 of this Act, 
unless, in the circumstances of the particular case, the 
withholding of that information is outweighed by other 
considerations which render it desirable, in the public interest, to 
make that information available. 

(2) Subject to sections 6, 7, 10, and 18 of this Act, this section 
applies if, and only if, the withholding of the information is 
necessary to— 

(j) Enable a Minister of the Crown or any Department or 
organisation holding the information to carry on, without 
prejudice or disadvantage, negotiations (including 
commercial and industrial negotiations); 

	

88. 	The Minister's evidence is that: 

88.1 	maintaining the confidentiality of New Zealand's negotiating 

objectives and strategy is vitally important for the achievement of the 

best possible outcome for New Zealand both in the TPP and other 

free trade agreements;" 

82  Applicants' submissions at [4.38]. 

83 	Groser Affidavit at [28]. 
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88.2 	revealing New Zealand's "bottom line" to negotiating partners could 

be used to extract concessions from New Zealand in other important 

areas as the price of agreeing to New Zealand's bottom line;84  

	

88.3 	making New Zealand's assessments of negotiating partners' positions, 

politics and policies would prejudice New Zealand's relations with 

those countries thereby undermining New Zealand's position in the 

'1PP negotiations and preventing the Minister and MFAT from 

achieving the best outcome for New Zealand;85  

	

88.4 	making available information provided in confidence to New Zealand 

during the 1PP negotiations would breach the trust reposed in New 

Zealand by its negotiating partners. It would make other countries 

reluctant to trust New Zealand with their confidential information 

which would compromise New Zealand's ability to conclude the 11P 

on terms most favourable to New Zealand.86  

89. 	Dr Walker's evidence is: 

89.1 	it would be impossible for New Zealand's negotiators to secure the 

best outcome for New Zealand if New Zealand's mandates were 

made public;87  

89.2 	because no agreement has yet been reached, the information 

regarding New Zealand's tactics, strategy and objectives (particularly 

alongside the Cabinet mandates and the advice that the Ministry has 

provided to the Minister), remains sensitive and strategic;88  

89.3 	making available information that is subject to the confidentiality 

undertaking via a request under the Act would compromise MFAT's 

ability to reach a TPP agreement on terms most favourable to New 

Zealand.89  

84 	Groser Affidavit at [28]. 
85 	Groser Affidavit at [31]. 
86 	Groser Affidavit at [34]. 
87 	Walker Affidavit at [39]. 
88 	Walker Affidavit at [77]. 
89 	Walker Affidavit at [78]. 
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90. The applicants submit that s 9(2)(j) does not naturally lend itself to application 

to international negotiations, given the subsection includes "commercial and 

industrial negotiations".90  That does not follow. It would be surprising if the 

Act was concerned to protect the government from prejudice and disadvantage 

in respect of commercial and industrial negotiations, but would be content to 

allow disclosure of documents to cause prejudice and disadvantage to the New 

Zealand government on the international stage. 

91. The applicants rely also on the public interest point discussed above in respect 

of their argument that the Minister's reliance on s 9(2)(j) was unlawful.91  The 

public interest does not outweigh the prejudice identified under s 9(2)(D, as 

articulated above. 

SUBSTANTIAL COLLATION AND RESEARCH 

92. The final ground the Minister relied on was s 18(f) of the Act. 

93. Section 18 provides that a request for official information may only be refused 

for the reasons set out in s 18 (which include that by virtue of s 6 or s 9 there is 

good reason for withholding the information). Section 18(f) provides another 

reason for refusal: 

that the information requested cannot be made available without 
substantial collation or research 

94. 	Dr Walker's evidence is that:92  

	

94.1 	the Ministry holds a significant number of documents concerning the 

1PP, particularly with regard to Categories (c) to (f) of Professor 

Kelsey's request; 

	

94.2 	documents in those categories cover formal and informal papers and 

proposals prepared on a number of matters under negotiation in the 

TPP; 

90  Applicants' submissions at [4.24]. 

91 	Applicants' submissions at [4.24]. 

92 	Walker Affidavit at [74]. 
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94.3 	collation of this information would require consultation with New 

Zealand's lead negotiators for each subject area over the course of the 

negotiation's history since 2008; 

	

94.4 	many of those negotiators no longer work for the Ministry; 

	

94.5 	it would have taken considerable time to collate these documents; and 

	

94.6 	in any event, the substantive content of those papers and proposals 

would have been consistent with the guidance and direction 

contained in the Cabinet mandates. 

95. This means that the information in those proposals would be the same as that 

found in text and/or mandate documents, which are considered elsewhere. 

The Chief Ombudsman found that the text and mandate documents were 

properly withheld. 

96. As to the application of s 18A(1) of the 01A (fixing a charge; extending time); 

s 18B (consultation with requestor to reformulate the request to enable 

release), these approaches were obviated by the request for urgency for 

information to engage on the _UPP before any finalisation of text. 

THE "BLANKET DECISION" 

97. The applicants cannot point to any of the grounds in s 6 or s 9 relied on by the 

Minister and say that the Minister's decision was so unreasonable in respect of 

one of those grounds, that the Court should find it unlawful. 

98. Accordingly, the applicants' argument seems now reduced to the following 

process point:93 
 

	

98.1 	the Minister's decision was a "blanket decision", because whole 

documents were withheld; 

	

98.2 	the Act is focused on "information" not "documents"; 

	

98.3 	the Minister must have assumed that redactions would not suffice to 

protect information within the documents; 

93  Applicants' submissions at [4.2]44.9]. 
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98.4 	this assumption was made without the Minister or MFAT 

determining what was in the documents; 

	

98.5 	there might be anodyne information in the documents that could be 

released; 

	

98.6 	the Court should make a declaration that information cannot be 

withheld on a blanket basis by withholding whole documents or 

categories of documents. 

99. The applicants also seek a mandamus order directing the Minister to reconsider 

(emphasis added): 

...the information (not the documents) requested by Professor 
Kelsey against the criteria in the Act as explicated by the Court's 
judgment." 

100. The "explication" sought is articulated in the declarations specified in the 

statement of claim. 

101. There are a number of problems with the declarations and mandamus order 

sought: 

101.1 The Act allows requests for information generally; a request does not 

have to specify a particular document. However, Professor Kelsey did 

specify very particular documents requiring consideration of a 

substantial number of documents. The Chief Ombudsman references 

the nature of the task.95  

101.2 The request encompasses a search of documents (just one of the 

categories requests: "Briefing notes and position papers provided by 

the Ministry to the Minister, to the Cabinet, to other government 

agencies or to opposition parties or spokespersons on general or 

specific matters.") The Act does not require that a decision maker 

review each document, only that he or she be able to identify whether 

or not the withholding grounds apply. There is no requirement that 

he or she review documents with which he is already familiar or those 

94 	Applicants' submissions at [4.5]. 

95 	Kelsey First Affidavit, Exhibit M, p 15. 
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where the content of those documents is apparent from the nature of 

the document described in the request. To do so would serve no 

practical purpose, particularly given the Minister's knowledge of the 

documents, and the review of a specified number of sensitive 

documents by officials and the Chief Ombudsman during the review 

process undertaken by the Chief Ombudsman. 

101.3 The Minister's evidence is that he did not review the documents 

requested because he understood the nature of the documents 

requested and it was clear that he would have seen many of the 

documents, or examples of the types of documents that would fall 

within those categories, during the course of his Ministerial role.96  

The Minister then reviewed the sample documents as did the 

Chief Ombudsman. 

101.4 Even if there was anodyne material that could be released, that does 

not circumvent the underlying major concern of the Minister and 

MFAT that releasing the documents requested by Professor Kelsey 

will undermine the trust placed in the New Zealand government by 

its negotiating partners and this will prejudice New Zealand's 

international affairs, the ability of New Zealand to conclude the best 

possible TPP agreement and the ongoing supply of confidential 

information from other countries. The latter prejudice is specifically 

identified in the Act (conclusive ground s 6(b)(i)); the release of even 

anodyne information may breach the confidentiality on which it was 

given. 

101.5 The applicants' new focus on "anodyne material" does not sit well 

with the claim that access to the documents "is critical to bringing 

public opinion to bear on the text of the TPP while it is still begin 

negotiated"?' Given the sensitive nature of the TPP negotiations, as 

detailed in the Minister's and Dr Walker's evidence, it is highly 

unlikely any information that could be released as "anodyne" would 

be critical in bringing public opinion to bear on the text of the TPP. 

96 	Groser Affidavit at [18]. 
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101.6 	In any event, as a matter of constitutional organisation, treaty 

negotiation rests with the executive.98  New Zealand's system largely 

relies on public participation through public consultations facilitated 

by MFAT and other government agencies and in the Parliamentary 

processes that follow the conclusion of negotiations, not in a clause 

by clause way during negotiations. That process is set out in 

Dr Walker's affidavit at [17]-[27]; [61]1631.99  

101.7 The Standing Orders which provide for presentation of international 

treaties to the House with a national interest analysis reflect cross 

party views of the proper process for Parliamentary assessment. 

REASONS PROVIDED FOR WITHOLDING DOCUMENTS 

102. The applicants seek a declaration that withholding information under s 6 of the 

Act requires the Minister to identify and explain to the applicant, with 

sufficient particularity, the nature of the prejudicial effect and of any serious or 

real and substantial risk at the time of responding to the request, and that in 

failing to undertake the above steps the Minister acted unlawfully.'00  It is also 

submitted for the applicants, as an apparently separate ground, that the 

Minister gave only reasons, not grounds, for the request. The applicants seek a 

declaration that the Minister's failure to provide grounds for the Minister's 

reasons for declining the request was unlawful.101  

103. In Jeffries v Attorney-Genera1,1' a case concerning the Overseas Investment 

Office's (010) decision to release, under the Act, a letter sent by Mr Jeffries to 

the Attorney-Genera1.1' The High Court and Court of Appeal upheld the 

97 	Applicants' submissions at [3.21]. 
98 	P Joseph, Constitutional and Administrative Law in New Zealand (4th ed, Brooker Ltd, Wellington) 2014 at 688-689 

(see further appendix to these submissions). 
99 	And see P Joseph, Constitutional and Administrative Law in New Zen/and (411,  ed, Brooker Ltd, Wellington) 2014 at 

348-349 on Parliament and the scrutiny of international treaties. 

100  Applicants' statement of claim, p.14 at (c). 

101  Applicants' statement of claim, p 16 at (h). 
102 Mies v Altorng-General CDT 2006, 485, 2161, 20 May 2008 (HC) Ronald Young J; Jeffries a Attorney-General [2010] 

NZCA 38. 

103 The case is peculiar, because although the High Court noted the plaintiff had never challenged the decision to 
release the information by seeking review by the Ombudsman,103  it appears the Court was not concerned with s 
34 of the Act (which requires a complaint to made and determined before an application for judicial review can 
be made). 
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decision of the 0I0 to release the information. The High Court observed 

(emphasis added):104  

At present, all that is required of the decision-maker is an assessment 
of whether there are proper grounds to withhold the release of the 
information pursuant to the relevant sections of the Act, and advice 
to the applicant and any persons affected of the result. The interests 
of interested parties are protected by a merits-based review by 
the Ombudsman. I see no basis to impose, on decision-makers 
under the Official Information Act, the burden of providing reasons 
beyond the current identification of the relevant statutory provisions 
that must be addressed in deciding whether to withhold official 
information and the conclusion based on the statutory test. 

104. In Jeffries the complaint related to a decision to release information, but the 

principle applies here. 

105. No argument is made in the submissions in support of the proposition that 

there is a need to particularise the nature of the prejudicial effect or risks when 

relying on s 6 withholding grounds. It is difficult to see how this alleged 

requirement to particularise can be distinguished from the requirements for the 

decision maker to give grounds for any refusal. 

106. So here the Minister identified the reasons for his decision and the first 

applicant is now well aware of the Minister's grounds for refusal; they have 

been elaborated in the Ombudsman process (her opinion fairly reflects and 

largely upholds them and their application) and from the Minister's detailed 

affidavit on the topic filed for these proceedings. 

DELAY 

107. The applicants' complain that the statutory deadline for responding to requests 

was not met.105  

108. The evidence is: 

108.1 The statutory deadline was met. The Minister's private office 

contacted Professor Kelsey on the evening of 23 February 2015, (the 

statutory deadline), albeit outside of normal working hours, advising 

104 Jeffries ;Attorney-Genera/ CIV 2006, 485, 2161, 20 May 2008 (HC) Ronald Young J at [99]. Note that the plaintiffs 
complaint was that the 010 had failed to give reasons as to why there were no good reasons to withhold the 
information. 

105  Applicants' submissions at [4.50]44.55]. 
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that an extension of five working days was required (extensions are 

allowed under s 15A of the Act);1°6  

108.2 The extension was required due to the scale of the documents 

potentially covered and their sensitivity and the need to consult 

internally.107  It is implicit in those reasons that it was not reasonably 

practicable to respond earlier; 

108.3 The decision was advised to Professor Kelsey within the five working 

day extension; °S  and 

108.4 The reason for the length of time in making a decision arose because 

the scale of documents potentially included in the scope of the 

request and the sensitivity of those documents required particular 

consideration.109  

109. The delay here was a matter of hours at most. An explanation for the need for 

the brief extension has been given. It is submitted that this issue is a trifling 

one that raises at most a technical point of statutory interpretation. 

CONCLUSION 

110. The Minister has not acted unlawfully. The Chief Ombudsman has made no 

error. The application for review should be dismissed with costs to the 

respondent. 

23 September 2015 

V Ha dy K L urenson 
Course or the respon. nt 

196  Walker Affidavit at [68]. 

107  Walker Affidavit at [67] 

108  Walker Affidavit at [68]. 

109  Walker Affidavit at [67]. 
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CHRONOLOGY 

Date Event Document Reference 

25 January 2015 Professor Kelsey makes Official 

Information Act request to the 

Minister of Trade. 

First 	Kelsey 	Affidavit 	at 

Exhibit B. 

23 February 2015 Minister's office advises 

Professor Kelsey that the time 

for responding to her request will 

be extended by 5 days. 

Walker Affidavit at Exhibit 

CCC. 

27 February 2015 Minister refuses Official 

Information Act request. 

Walker Affidavit at Exhibit 

EEE. 

6 March 2015 Professor Kelsey complains to 

the Ombudsman about the 

First Kelsey Affidavit at 

Exhibit H. 

refusal of her request. 

23 July 2015 Chief Ombudsman releases her 

provisional opinion. 

First Kelsey Affidavit at 

Exhibit K. 

29 July 2015 Chief Ombudsman releases her First Kelsey Affidavit at 

Exhibit M. final opinion on the complaint, 

save for two categories of 

material. 
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APPENDIX: TREATY MAKING PROCESS 

1. The executive determines whether or not to enter into treaty negotiations and 

provides the officials negotiating with a mandate for negotiation. 

2. When the negotiations produce a concluded text, the decision to sign a treaty, 

or not, requires the prior approval of Cabinet.110  Such signature does not bind 

New Zealand to the treaty but signals an intention to be bound. 

3. Prior to ratification, all treaties that are subject to ratification, accession, 

acceptance or approval must be tabled in the House for select committee 

examination and report.'" A national interest analysis must accompany every 

treaty that is tabled in the House."' The Foreign Affairs, Defence and Trade 

Committee may invite the public to make submissions as part of its 

consultation process. The text of the treaty will usually be made public at the 

time it is tabled in Parliament. The Executive will not take any action in 

relation to the agreement until the Committee has reported or until 15 sitting 

days have passed whichever is sooner.113  (see Cabinet Manual: 7.119). 

4. Before New Zealand becomes bound to any treaty, any necessary domestic 

legislation will need to be passed by Parliament'''.  

110 Joseph at p 349 

III Joseph at p 349, Standing Orders at 394 
112 Cabinet Manual at 5.73 

113  Cabinet Manual at 7.119 

114  David McGee Parliamentaty Practice in New Zealand (3rd ed, Dunmore Publishing Ltd, 2005) at 590. 
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