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MAY IT PLEASE THE TRIBUNAL 

1. This application for an urgent hearing is filed on behalf of a distinguished 

group of claimants, all of whom are leaders within Maoridom and experts 

within their fields.   

2. The claim concerns the Crown’s acts and omissions in its negotiations 

towards entering into the international free trade agreement to be known as 

the Trans-Pacific Partnership Agreement (“TPPA”). 

3. This application is based on the Statement of Claim, Affidavit of expert 

witness Professor Jane Kelsey, evidence and submissions to be presented 

to the Waitangi Tribunal at hearing, and an accompanying memorandum of 

counsel.  

4. The claim focuses on a series of Crown breaches of te Tiriti o Waitangi (“te 

Tiriti”) during the Crown’s participation in the development of, 

negotiations for, and promotion of the TPPA.   

5. The claimants’ rights are framed by three sources of legal obligations on 

the Crown: common law; Tikanga Maori as stated in article 2 of the Treaty 

of Waitangi "te tino rangatiratanga o o ratou wenua o ratou kainga me o 

ratou taonga katoa"; and international law, in particular the obligations of 

the Crown under the UNDRIP.  These are set out in the statement of claim. 

Grounds for Urgency 

6. The Tribunal’s grounds for urgency as set out a paragraph 2.5 of the Guide 

to Practice and Procedure (as amended) are that: 

a. The claimants can demonstrate that they are suffering, or are likely to 

suffer, significant and irrevesible prejudice as a result of current or 

pending Crown actions or policies; 

b. There is no alternative remedy, that in circumstances, would be 

reasonable for the claimants to exercise; and 

c. The claimants are ready to proceed urgently to a hearing. 
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Irreversible Prejudice 

7. As alleged in the Statement of Claim, the TPPA will have many irreversible 

prejudicial effects on Whanau, Hapu and Iwi: 

7.1 The Crown has assumed that Maori sovereignty is subordinate to its 

own, and seeks to act without consultation in negotiating 

international agreements; 

7.2 The Crown has not assessed the impact of the TPPA on the 

guarantee of  tino rangatiratanga under te Tiriti, in fact the Crown 

has actively attempted to displace the tino rangatiratanga of nga 

Rangatira o nga Hapu katoa o Aotearoa; 

7.3 The Crown has insisted on conducting negotiations towards the 

TPPA under conditions of secrecy, without any meaningful 

consultation with their Te Tiriti partner and ignored widespread 

protest; 

7.4 The Crown is knowingly adopting obligations under the TPPA that 

could prevent it from meeting its obligations under te Tiriti, 

including implementation of recommendations of the Waitangi 

Tribunal;  

7.5 The TPPA will not provide that, in the case of any inconsistency 

with the Crown’s obligations to Māori under Te Tiriti, the latter 

must prevail; 

7.6 The Crown exposes the claimants to the application of external laws 

and procedures such as Investor state dispute resolution (“ISDS”).  

Through ISDS foreign countries and finanical interests will be able 

to enforce rights granted to them under the TPPA to the detriment 

of Maori;  

7.7 The Crown has not actively protected Maori intellectual property 

rights, or rights in relation to Taonga flora and fauna in the TPPA; 
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7.8 The Crown has not ensured that it retains the power to implement 

the findings and recommendations of the Wai 262 report and how 

they might influence Crown actions relating the the TPPA;  

7.9 The Crown has done nothing to implement the findings of the Wai 

262 Tribunal on engagement with Māori when seeking to sign 

international agreements; 

7.10 Access to affordable medicines will be undermined, with a 

disproportionate effect on Maori; 

7.11 Crown policies that indirectly benefit Maori, such as the Smokefree 

2025 policy, will be undermined.  The implementation of such 

policies may expose New Zealand to ISDS; 

7.12 Foreign mining interests will gain enforcable rights to review Crown 

decisions which they claim affect their interests. 

Current and Impending Crown Actions 

8. The Crown intends to sign off on the TPPA as soon as possible.  The 

technical negotiations and drafting are largely complete, the time line is 

constrained only by political considerations. 

9. A significant stumbling block has been the delay in the passage of a bill 

giving the President of the United States (“POTUS”) fast track authority.  

This means that when the TPPA is presented to Congress it would not have 

the ability to alter the TPPA text or agreement, Congress will only be able 

to vote yes or no.   

10. On 18 June 2015 Congress approved the bill for fast track authority.  It will 

now be sent to the Senate for final approval.  The New Zealand Government 

has said that once fast track authority has been approved the “endgame” will 

begin immediately.  The Trade Minister has, alarmingly, stated that: "(t)his 

is an open poker game going on and different chips are being put on the 

table. All I know is we've taken a very important step forward.".1 

                                                           
1 http://www.nzherald.co.nz/business/news/article.cfm?c_id=3&objectid=11467992 
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11. In order for the Tribunal to hear the claims and have time to make 

meaningful recommendations the claim must be heard now, before Crown 

actions in this “poker game” outpace the time that will be required for the 

Tribunal to hear this claim and produce its report. 

12. Ultimately if the TPPA is to be finalised in the term of the current United 

States President then the TPPA must be tabled before Congress prior to its 

August recess this year.  All attempts are being made to ensure that this 

occurs.  

13. This, then, is the deadline that the Crown is working towards and the reason 

this claim must be heard urgently. 

14. Because there is no obligation to debate this in New Zealand’s Parliament, 

it may be that the general public, including Māori, will not know about its 

adoption until after the fact. 

No Alternative Remedy 

15. The claimants have no alternative remedy.  The Crown refuses to 

meaningfully engage with the claimants.  Without release of the text of the 

agreement and meaningful consultation the claimants are prejudiced.   

16. Maori engaged with the Crown and voiced their concerns about some of the 

prejudicial Crown actions in the Wai 262 Inquiry.  The Crown has not 

meaningfully engaged with Maori to adress the recommendations made by 

the Wai 262 Tribunal.  

17. There is no other forum that can hear the claimants. 

Relevance of Haronga 

18. The Haronga v. Waitangi Tribunal,2 considers and sets out the functions and 

obligations of the Waitangi Tribunal pursuant to the Treaty of Waitangi Act 

and the steps involved. With limited exceptions, the Tribunal is obliged to 

inquire into every claim.  This involves determining whether the claim of 

Crown action inconsistent with the Treaty of Waitangi is well-founded, and 

                                                           
2 54/2010 SC (2011) 
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if so, whether the Tribunal should recommend that action be taken to 

compensate for or remove the prejudice. 

19. These steps do not only relate to the Tribunal’s binding recommendatory 

powers, yet, they form “part of the inquiry which it is the Tribunal’s duty to 

undertake.”3  

20. To ensure that this duty is carried out, the Tribunal needs to take care that it 

does not defer the hearing of a claim to defeat it and preclude it from being 

the subject of inquiry. 

21. The fact that the Supreme Court has found that “[p]articular care not to 

preclude the completion of inquiry is necessary”4  does not reduce its duty to 

exercise care to ensure that particular claims are not excluded from inquiry 

in the first place. 

22. The Haronga case provides a useful lense through which the Tribunal’s 

urgency criteria should be viewed.  What the Supreme Court makes clear is 

that the Tribunal has particular duties that must be discharged and delay is 

not to be invoked where this would obviate the fulfullment of such duties. 

23. In this regard, where a failure to inquire into the claim ‘now’ will defeat its 

ability to be the subject of inquiry, then the case will be exceptional and the 

Tribunal will have a duty to grant urgency. 

Ready to Proceed 

24. The claimants are ready to proceed to urgent hearing.  A proposed timetable 

is attached to the filing memorandum. 

  

                                                           
3 Haronga at [80] 
4 Haronga at [89] 
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25. The claimants request that the Tribunal grant an urgent hearing of this 

application.  The claimants seek recommendations as set out in the 

statements of claim. 

 

Dated this 23rd day of June 2015 at Rotorua and Wellington 

  

 

__________________________________________________________________  

Kathy Ertel    Annette Sykes   Robyn Zwaan 

Claimant Counsel 

 

 


