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1 SUMMARY 
 

1.1 This case concerns the decision by the Minister of Trade (the Minister), 

the respondent, on 27 February 2015 to decline in its entirety the request 

for official information by the first applicant, Professor Kelsey.  The 

request was for eight specified categories of information.   

1.2 The Minister’s decision was a blanket refusal to release information on 

the grounds contained in ss 6(a), 6(e)(vi), 9(2)(j) and 18(f) of the Official 

Information Act 1982 (the Act).  The Minister’s evidence is he did not 

review the documents requested but that it was clear to him that the 

documents “would be of the utmost sensitivity and could properly be 

withheld”.1 The Ministry of Foreign Affairs and Trade (the Ministry), 

in advising the Minister, did not even identify all the documents which 

fell within the scope of the request.  It advised the Minister to issue a 

blanket refusal.2  In preparing his evidence for this proceeding, the 

Minister has reviewed some of the documents requested and confirms 

his previous decision.3  The Minister also confirms that in doing so he 

“did not assess individual documents as to whether they contained any 

anodyne material that might be released” or material already in the 

public domain.4  This is a clear and fundamental legal error. 

1.3 On 29 July 2015, the Chief Ombudsman upheld the Minister’s blanket 

refusal in relation to six of the specified categories and is still 

considering the other two. She upheld the applicability of s 6(a) and did 

not determine the applicability of s 6(e)(vi) or 9(2)(j).  The Chief 

Ombudsman also considered that the Minister’s refusal could, in relation 

to some of the information requested, be justified on the grounds 

contained in s 6(b)(i) and s 9(2)(d) of the Act.  The Chief Ombudsman 

did not review all the information requested either and expressed some 

ambivalence about the blanket nature of the Minister’s refusal. 

                                            
1  Affidavit of Hon Tim Groser at paragraphs 18 and 20 (Groser at 18 and 20). 
2  Walker at 74.  The advice from the Ministry of Foreign Affairs and Trade to 

the Minister of 24 February 2015 is at Exhibit DDD in vol 2 of the exhibits to 
the Affidavit of David Walker (2 Walker exh DDD). 

3  Groser at 21. 
4  Groser at 23. 
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1.4 The applicants are all directly concerned with the possible content of the 

Trans Pacific Partnership Agreement (TPPA) that is currently under 

negotiation, in the way set out in part 1 of the Statement of Claim.  They 

submit:  

(a) The Act applies to information, not documents.  The Minister’s 

decision, to withhold documents on a blanket basis irrespective of 

whether there was information in them which could not justifiably 

be withheld, was unlawful.  The Applicants seek a declaration 

accordingly as well as an order that the Minister assess each piece 

of information for release on a case-by-case basis, as the Act 

requires. 

(b) Section 6 of the Act provides grounds for withholding information 

without weighing those grounds against the public interest, 

although withholding is still not mandatory if the section applies.  

Section 6 should be interpreted carefully and purposively. For 

example, there is no ground to withhold under s 6 information on 

positions or strategies other negotiating states parties would 

already understand.  Sections 6(a), 6(b)(i) and 6(e)(vi) cannot be 

satisfied in relation to all the information requested.  The 

Minister’s decision was unlawful for this reason also, a declaration 

should issue accordingly and the new decision the Minister makes 

must be required to take this into account. 

(c) In invoking s 6, the Minister must identify, with sufficient 

particularity, the nature of the prejudicial effect or damage to the 

protected interest and explain it to the requester.  In failing to do 

that, the Minister also acted unlawfully and the applicants seek a 

declaration accordingly. 

(d) Section 9 of the Act requires a balancing of the reason for 

withholding information against the public interest in its release.  

Given the purpose of the Act, if the decision-maker is in two 

minds as to whether information should be released, the 
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information should be released.  A declaration is sought to that 

effect.  The information requested could not all be justifiably 

withheld under s 9(2)(d) or 9(2)(j) of the Act.  Consequently the 

Minister acted unlawfully, a declaration should issue accordingly, 

and the Minister should make a new decision taking into account 

the correct interpretation of s 9. 

(e) The Crown has entered into an international confidentiality 

agreement with other negotiating states parties.  This cannot 

override the domestic legal effect of the Act.  The applicants seek 

a declaration to that effect. 

(f) The Minister’s decisions were unlawful in a number of other 

respects in relation to which declarations are also sought:  

(a) the withholding of information on the ground of substantial 

collation (s 18(f)) has not satisfied the pre-conditions in ss 

18A or 18B; 

(b) the Minister has not satisfied the requirement in s 19(a)(ii) to 

give the grounds in support of his reasons to withhold; 

(c) the Minister’s failure to respond to the request as soon as 

reasonably practicable or even within the statutory 

timeframe under s 15, and extension of time, was unlawful; 

(g) The applicants also seek costs and that leave be reserved to apply 

for any further orders in case anything unforeseen should arise in 

implementation of the Court’s orders that warrants further orders. 

2 THE LAW 
 

A The Purpose of the Official Information Act 1982 

 
2.1 The title and ss 4 and 5 of the Act are crucial to its interpretation.  The 

title is:  
An Act to make official information more freely available, to provide 
for proper access by each person to official information relating to that 
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person, to protect official information to the extent consistent with the 
public interest and the preservation of personal privacy, to establish 
procedures for the achievement of those purposes, and to repeal the 
Official Secrets Act 1951. 

2.2 The two purposes of the Act relevant to this case are outlined in s 4: 

(a) to increase progressively the availability of official information to 

the people of New Zealand in order to enable their participation in 

making and administration of law and policies, and to promote the 

accountability of Ministers and officials, and thereby enhance 

respect for the law and promote good government; 

(b) to protect official information to the extent consistent with the 

public interest. 

2.3 Section 5 requires that official information decisions “shall be 

determined, except where this Act otherwise expressly requires, in 

accordance with the purposes of this Act and the principle that the 

information shall be made available unless there is good reason for 

withholding it” (emphasis added). 

2.4 These sections reflect the recommendations of the Danks Committee, 

Towards Open Government in 1980,5 and substituted the Official 

Information Act 1982 for the Official Secrets Act 1951.  The 

Committee’s report stated that “[t]he essential purpose of the new 

system we propose is to improve communication between the people of 

New Zealand and their government”.6  The Act marked a sea change in 

New Zealand’s approach to official information so that instead of a 

presumption of secrecy, there is now a presumption of disclosure.7  As 

such, the Act has been characterised by the Court of Appeal as 

“constitutional”.8 

                                            
5  Committee on Official Information Towards Open Government: General 

Report (Wellington, 1980) (Danks Report). 
6  At p 7. 
7  Philip Joseph Constitutional and Administrative Law in New Zealand 4th ed 

(Wellington, Brookers, 2014) at p 270.   
8  Commissioner of Police v Ombudsman [1988] 1 NZLR 385 (CA) at 391, 402. 
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2.5 One of the internationally unusual features of the Act is that it focusses 

on “official information” rather than “documents”.  It sets out a general 

presumption of release of “official information” and then sets out what 

constitutes good reasons for withholding “official information”.   The 

term “official information” is defined in s 2(1) to be “any information 

held by” identified official agencies.  Accordingly, information in any 

document requires to be assessed for release against the criteria in the 

Act – irrespective of the document in which the information is 

contained.   

2.6 As the Danks Committee reported, “it is no longer acceptable to set out 

a sweeping rationale for the protection of official information or to 

expect that the public will accept in the future that certain areas of 

government business are inviolate simply because government says so”.9 

B The Provisions of the Act 

2.7 The operative provisions of the Act hang off the principle of availability 

in s 5, by defining what constitutes “good reason” for withholding 

information. 

2.8 Section 6 provides that “good reason” for withholding information exists 

for the purpose of s 5 “if the making available of that information would 

be likely” to do certain things.  It should be noted, though, that 

withholding information is not required even if s 6 is satisfied; 

withholding information is a power, not a duty.  The decision-maker is 

exercising a statutory discretion, which must be done consistently with 

the purposes of the Act, otherwise he or she abuses its powers.10  

2.9 The reasons relevant to this case are: 

(a) to prejudice the security or defence of New Zealand or the 
international relations of the Government of New Zealand; or 

 
(b)  to prejudice the entrusting of information to the Government of 

New Zealand on a basis of confidence by— 

                                            
9  Danks Report at 53 (emphasis in the original). 
10  Unison Networks Ltd v Commerce Commission  [2007] NZSC 74, [2008] 1 

NZLR 42 at [50]-[53]. 
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(i) the Government of any other country or any agency of such a 
Government; or 

 . . .  
(e)  to damage seriously the economy of New Zealand by disclosing 

prematurely decisions to change or continue government economic 
or financial policies relating to— 

(vi) the entering into of overseas trade agreements.  
 

2.10 Section 9 identifies “other” good reasons for withholding official 

information for the purpose of s 5.  But these reasons are subject to a 

balancing test in s 9(1): “unless, in the circumstances of the particular 

case, the withholding of that information is outweighed by other 

considerations which render it desirable, in the public interest, to make 

that information available”.   

2.11 The reasons in s 9(2) relevant to this case are: 

if and only if, the withholding of the information is necessary to -  

(d) avoid prejudice to the substantial economic interests of New Zealand; 
or 

. . . 
(j) enable a Minister of the Crown or any department or organisation 

holding the information to carry on, without prejudice or 
disadvantage, negotiations (including commercial and industrial 
negotiations); 

 

2.12 Section 12 sets out the requirements for making a request for official 

information.  Section 12(3) provides for urgent requests by requiring a 

person asking that the request be treated as urgent to “give his reasons 

for seeking the information urgently”.  Section 13 of the Act imposes a 

statutory duty on the Minister and department “to give reasonable 

assistance” to requesters to make a request in accordance with s 12 of the 

Act.  

2.13 Section 14 requires a Minister who does not hold “the information, or 

some of the information, to which the request relates” to transfer the 

request to the department which he believes does hold it “promptly, and 

in any case no later than 10 working days” after receiving it. 

2.14 Section 15 of the Act imposes a statutory duty on every Minister to 

whom a request is made “as soon as reasonably practicable, and in any 
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case no later than 20 working days after the day on which the request is 

received by that Minister” to decide whether to release the information 

and notify the requestor.  

2.15 Section 15A of the Act empowers a Minister to extend the statutory time 

limit for specified reasons including that “consultations necessary to 

make a decision on the request are such that a proper response to the 

request cannot reasonably be made within the original time limit”. 

2.16 Section 18 of the Act provides that requests for official information may 

be refused only for one or more specified reasons, including at paragraph 

(f), “that the information requested cannot be made available without 

substantial collation or research”.  The pre-conditions for invoking this 

ground are:  

(a) the Minister must consider whether fixing a charge would enable 

the request to be granted (s 18A(1)(a)); 

(b) the Minister must consider whether extending the time limit would 

enable the request to be granted (s 18A(1)(b)); 

(c) the Minister must consider whether consulting with the requester 

“would assist that person to make the request in a form that would 

remove the reason for the refusal” (s 18B). 

2.17 Section 19 of the Act provides that, where a request is refused, the 

Minister shall give the “reason” for refusal and, if the applicant so 

requests, the “grounds” in support of that reason. 

C Case Law 

2.18 The most important case on the Act is Commissioner of Police v 

Ombudsman where the Court of Appeal recognised the constitutional its 

status.11  The Court of Appeal upheld the Chief Ombudsman’s decision 

that information, in the context of what is now criminal discovery, must 

be released under the Act.  That context is somewhat removed from this 

                                            
11  Commissioner of Police v Ombudsman [1988] 1 NZLR 385 (CA) at 391, 402. 
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case but some helpful observations about the interpretation of s 6 of the 

Act were made by the Court:12 

(a) the reasons listed in s 6 for withholding information should be 

interpreted according to the clear sense of the words used; 

 

(b) while there is no onus of proof, “he who alleges that good reason 

exists for withholding information would be expected to bring 

forward material to support that proposition” and if there is no 

good reason then the information must be made available; 

 

(c) the context of the expression “would be likely” in s 6 “deals with 

matters calling for a practical and common-sense assessment of the 

prejudice to the various interests described” and does not mean 

“more probably than not” but is more along the lines of “a real risk 

of prejudice” or “something that might well happen” or “a real or 

significant possibility or chance”;13 

 

(d) the Court rejected the Solicitor-General’s attempt to argue for a 

blanket exclusion of briefs of evidence on the grounds of s 6(c) as 

coming “nowhere near supporting the proposition that disclosure 

should be refused in all summary cases”. 

2.19 A 1991 High Court decision, Wyatt Co (NZ) Ltd v Queenstown-Lakes 

District Council, is referred to by the Chief Ombudsman in her 

determination here, apparently in the belief that it demonstrates that 

deference is due by the Court to the Ombudsman’s decisions.14   

2.20 However, that was a judicial review by an “intransigent” private 

company of the Ombudsman’s own procedure in coming to a decision 

upholding release of information.  In that context Jeffries J observed that 

the Courts will only intervene when the Ombudsman is “plainly and 

                                            
12  At 404-405 and 411-412. 
13  See also McMullin J at 404. 
14  Wyatt Co (NZ) Ltd v Queenstown-Lakes District Council [1991] 2 NZLR 180 

(HC) at 188. 
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demonstrably wrong”.15  This simply expresses the courts’ traditional 

reluctance to overturn the merits of a decision under judicial review, 

rather than its process.  If it were argued to mean more than that, it 

would be inconsistent with the current appellate authority dismissing the 

notion of deference or variable standards of review in the New Zealand 

law of judicial review.16  It is the Court’s role to determine whether 

decisions have been made lawfully – especially here when what is 

alleged is an error of law. 

2.21 The other aspect of Wyatt Co (NZ) Ltd that is relevant here is Jeffries J’s 

conclusion that the parties there could not together develop “a kind of 

commercial Alsatia beyond the reach of statute”.17  This is quoted 

(appropriately) by the Chief Ombudsman here in relation to the 

international confidentiality agreement.18 

2.22 Otherwise, there is unfortunately little case law interpreting the relevant 

provisions of the Act.  This is probably because a privative clause in the 

Act requires complaints about decisions to withhold information to go 

initially to the Ombudsman before they are able to go to the Court, even 

by way of judicial review (s 34).   

2.23 It is for that reason that the applicants here reluctantly acknowledge that 

the two aspects of the request that the Chief Ombudsman has not yet 

determined are formally precluded from being part of these proceedings.  

That is particularly frustrating when a requester of information is 

looking for the benefit of judicial consideration of her complaint, as 

Professor Kelsey does here, in the urgent context of international 

negotiations in real time.  The operation of s 34 means that she has been 

denied access to the courts for the almost five months it took the Chief 

Ombudsman to deal with (some of) the complaint and continues to be 

denied access in respect to two categories of information requested.  

                                            
15  At 191. 
16  McGrath v Accident Compensation Corporation [2011] NZSC 77, [2011] 3 

NZLR 733 at [31].    
17  At 191.  
18  1 Kelsey exh M at p 20. 
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However, the Court’s guidance on the issues that are before it will 

undoubtedly be helpful to the Ombudsman’s consideration of the 

outstanding issues. 

3 THE FACTS AND CONTEXT 
 

A The Context of the TPPA Negotiations 

 
3.1 The formal negotiations over the TPPA between the twelve currently 

participating countries have been going since 2010.  The current state of 

the negotiations is set out in the first affidavit and reply affidavit of 

Professor Kelsey and the affidavit of the Minister and the Deputy 

Secretary of the Trade and Economic Group (the Deputy Secretary).  

They all repay careful reading.  The key contextual features that the 

applicants wish to highlight are outlined below. 

Substantive Concerns 

3.2 Professor Kelsey’s evidence outlines her informed understanding of the 

issues covered by the TPPA.19  They extend not only to traditional areas 

of commodity trade as well as cross-border services and financial 

services and investment and intellectual property but also topics that 

have not previously been negotiated in this form by New Zealand in 

trade agreements, such as regulatory coherence, “transparency” for 

pharmaceutical products and medical devices, and state-owned 

enterprises.  Professor Kelsey understands that the issues under 

negotiation would impose major new constraints on options for domestic 

policy and regulation.20 

3.3 Professor Kelsey’s evidence outlines a particular concern about the US 

practice of “certification”.21  This is a practice by which the US can 

effectively require another nation to bring its domestic laws into 

conformance with what the US says are the other nation’s obligations.  

This could relate to disputed interpretations of text as happened with 
                                            
19  First Affidavit of Professor Kelsey at paragraph 25 (1 Kelsey at 25). 
20  1 Kelsey at 27. 
21  1 Kelsey 109-114. 
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Australia in relation to their Free Trade Agreement with the US,22 or 

even to matters not referred to in text at all.  An enhanced US 

certification process is proposed to apply to the TPPA.  Professor 

Kelsey’s evidence on the certification process has not been contested by 

the Crown. 

3.4 Professor Kelsey also outlines substantive concerns about the extent to 

which investor-state dispute settlement (ISDS) provisions in the TPPA 

could interfere with government decision-making in the regulation of 

services and investments.23 

Confidentiality  

3.5 The Crown’s evidence repeatedly stresses the importance of 

confidentiality to international negotiations.24  As outlined below, the 

applicants do not dispute that a certain level of confidentiality is 

important to various stages of international negotiations.  However, the 

applicants object to the extent of confidentiality that is being asserted by 

the Crown.   

3.6 The applicants further object to the government relying, as a reason for 

confidentiality, on an agreement it entered into with other governments.  

On March 2010 the parties entered a confidentiality arrangement, 

formalised in an exchange of letters released in November 2011, 

agreeing to hold in confidence, for four years after entry into force of the 

TPPA or the last round of negotiations, the negotiating texts, proposals 

of each Government, accompanying explanatory material, emails 

relating to the substance of the negotiations, and other information 

exchanges.25  Professor Kelsey’s evidence notes that a similar agreement 

has been entered into in relation to the negotiations over the Trade in 

                                            
22  1 Kelsey 111 and exh BY and 2 Kelsey 11.  See also Peru’s experience at 1 

Kelsey 111 and exh BX. 
23  1 Kelsey 130-137. 
24  E.g. Walker at 78-79. 
25  1 Kelsey at 35-42 and exh AC. 
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Services Agreement (TISA) in which New Zealand is also participating, 

but with a five year period.26 

3.7 Official negotiating texts have only been made public through leaks.  

Professor Kelsey provides evidence of a leaked paper tabled by New 

Zealand in TPPA negotiations and leaked draft texts.27   

Other nations’ practices 

3.8 Professor Kelsey gives evidence of disclosures by other governments 

negotiating the TPPA that are more extensive, with more engagement 

opportunities, than New Zealand’s.28  The Crown’s evidence does not 

address Professor Kelsey’s evidence other than simply asserting New 

Zealand’s approach is not out of step with other TPPA countries.29  As 

such, the Crown’s evidence is not persuasive and is not borne out by the 

evidence. 

3.9 As noted in the Professor Kelsey’s third affidavit, on 10 September 2015 

one of the negotiating states has released, for the first time, a list of the 

names of the chapters of the TPPA - the United States under its Freedom 

of Information Act.30   The same information should have been available 

under New Zealand’s Official Information Act.31 

New Zealand Practice 

3.10 Professor Kelsey’s first affidavit provided a number of examples 

contradicting public statements by the respondent Minister that the 

current level of secrecy is the way negotiations are always conducted.32   

3.11 The Minister’s evidence in response was to state that “the practice of 

negotiation of such agreements, including the TPP, has been broadly 

                                            
26  1 Kelsey 160. 
27  1 Kelsey 43 and exh AF and 2 Kelsey 19(v). 
28  1 Kelsey at 77-87. 
29  Groser at 4.10.1. 
30  3 Kelsey at 5 and exh 3JK5. 
31  In its Statement of Defence, at para 3.6.1, the Crown says no list has been 

released by New Zealand.  Note that the applicants are not aware that it has 
been requested. 

32  1 Kelsey at 88-108. 
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consistent throughout my career both as an official and as a Minister”33  

and “[t]he TPP is consistent with long-accepted negotiating practice in 

treating negotiations and papers as being done in confidence.”34  The 

Deputy Secretary reinforces this in relation to negotiating texts “and 

other related documents”.35   

3.12 Neither the Minister nor the Deputy Secretary explain whether or how 

their statements are consistent with the examples given by Professor 

Kelsey of contrary practice in relation to the Anti-Counterfeiting Trade 

Agreement (ACTA), the Multilateral Agreement on Investment (MAI), 

the Free Trade Area of the Americas (FTAA) or the World Trade 

Organisation (WTO).36   

3.13 In her reply evidence, Professor Kelsey provides further examples that 

refute the Crown’s general assertions that its approach to her request is 

consistent with previous New Zealand practice and the Minister’s 

assertion that the content of certain genres of document would always be 

of such “utmost sensitivity” that they must be withheld.37  These include 

examples of previous official disclosure of: 

(a) A Cabinet paper on the negotiating mandate relating to the launch 

of the Doha round of WTO negotiations in 2001, released by the 

Minister for Trade Negotiations.38 

(b) A redacted version of a Cabinet paper released on the website of 

the Ministry for the Environment regarding the New Zealand 

position on a Intended National Determined Contribution (INDC) 

target under the impending global climate change agreement in 

June 2015.39 

                                            
33  Groser at 4. 
34  Groser at 33. 
35  Walker at 42. 
36  1 Kelsey 88-108 
37  2 Kelsey 16-19 and exhs. Cf Groser at 20 and Walker at 77. 
38  2 Kelsey 19(i) and exh 2 (the released version) and exh 1 (the original version 

of the same document). 
39  2 Kelsey 19(i) and exh 3. 



 14 

(c) A (redacted) 2003 Cabinet paper released to Professor Kelsey 

under the Act on a summary of initial requests of New Zealand by 

trading partners in the General Agreement on Trade in Services 

(GATS) negotiations under the Doha round and an information 

package.40 

(d) An 2003 update to Cabinet on the GATS negotiations, released by 

the then Minister to Professor Kelsey under the Act during the 

negotiations, including New Zealand requests to other parties, a 

list of requests by other countries to New Zealand and process 

developments.41 

(e) A 2001 Ministerial Press Statement about the Government’s 

proposed position on labour standards for trade agreement 

negotiations and the corresponding Cabinet paper.42 

 “Consultation” to date in New Zealand 

3.14 In response to Professor Kelsey’s evidence about the inadequacy of the 

New Zealand government’s efforts at public consultation and 

information provision,43 the Deputy Secretary’s evidence attempts to 

portray government efforts as significant.44   

3.15 However, none of the information provided is about the substance of the 

issues under negotiation sufficient to enable its implications to be 

assessed and public discussion of whether what is proposed is a good 

idea or how it might be better approached.  Neither does the Crown’s 

evidence contest Professor Kelsey’s evidence of significant concerns 

about the lack of transparency from a range of New Zealand and 

international individuals and organisations45 including concerns by ten 

                                            
40  2 Kelsey 19(ii) and WTO: Services Negotiations: Development of Initial Offer 

in exh 4. 
41  2 Kelsey 19(iii) and WTO Doha Round: Services Market Access Negotiations: 

Update and Next Steps in exh 4. 
42  2 Kelsey 19(iv) and exhs 6 and 5. 
43  1 Kelsey 44-66. 
44  Walker at 44-60. 
45  1 Kelsey at 68-76. 
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UN special rapporteurs in a joint statement on 2 June 201546 and 

concerns by the UN Independent Expert on the Promotion of a 

Democratic and Equitable International Order in April 2015.47   

3.16 Professor Kelsey’s evidence is that, in her view, the nature of the 

Ministry’s proposed domestic information programme is “a biased 

process of ‘selling’ the agreement; not an objective consultation process 

to inform the public and seek its views”.48 

Process from here 

3.17 The Crown has suggested that, after more than 5 years, the TPPA 

negotiations may well be brought to a conclusion “by the end of 

September or shortly thereafter”.49  Equally, however, they may not. 

3.18 The Crown’s evidence emphasises the period before ratification of the 

TPPA.  The Minister’s evidence appears to suggest that, due to 

legislative requirements in the US, there will be at least 90 days between 

conclusion of the negotiations and the Executive’s signing of the text 

(though possibly only 60 days while the text is available).50  But this is 

clouded by the Minister also stating that exactly when the text is released 

will need to be agreed by all negotiating parties.51   

3.19 The Crown’s evidence also emphasises the Parliamentary process of 

examination of the Agreement and the passage of any implementing 

legislation.  The Deputy Secretary suggests this process will involve 

“wide consultation” over 18 to 24 months and that it is adequate 

opportunity “for any issues that the applicants wish to raise to be 

considered”.52  The Minister describes the domestic processes as “the 

                                            
46  1 Kelsey at 73 and exh AY. 
47  1 Kelsey at 76 and exh BC.  
48  2 Kelsey at 12. 
49  Statement of Defence at para 3.11. 
50  Groser at 36.1 and 37, table. 
51  Groser at 37 second row of table, second column. 
52  Walker at 63. 
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opportunity for all New Zealanders to review the text and engage with 

the Government and MPs on it”.53   

3.20 However the applicants are concerned that, once the terms of the TPPA 

are agreed, and even before it is signed, any issues they want to raise 

will effectively become irrelevant and redundant because: 

(a) The Deputy Secretary’s evidence is that, if the negotiating states 

reach agreement, “substantive changes to the text cannot occur”.54  

So public reaction, during any period of reviewing the text after its 

public release, could influence only the Executive’s decision of 

whether to sign and ratify the TPPA; not any content or terms of 

the TPPA.55 

(b) The decision as to whether to sign and ratify the TPPA is 

completely within the Executive’s control.  Any report by the 

Foreign Affairs, Defence and Trade Select Committee of the 

House of Representatives (on which the government has a 

majority) is advisory only. 

(c) Professor Kelsey’s evidence is that many of the commitments and 

obligations in the TPPA will not require amendments to legislation 

and can be made by the Executive.56 

(d) Parliament’s decision-making over any implementing legislation 

that is required will effectively be a yes/no decision.  Since the 

terms of the TPPA cannot be altered, its choice is either to pass the 

legislation necessary to implement the Agreement or not to pass it 

and make New Zealand non-compliant, in which case the 

convention is that the Executive will not ratify.  Professor Kelsey 

suggests such an action would be exceptional.  Moreover, the 

government is always able to make passage of legislation a 

confidence issue. Furthermore, the US certification process 
                                            
53  Groser at 36.2. 
54  Walker at 20, Statement of Defence at para 3.14.1. 
55  Groser at 46-47. 
56  2 Kelsey at 9. 
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described above means the US is likely to demand that the New 

Zealand Parliament passes the legislation the US considers 

necessary to implement the TPPA before it would bring the 

Agreement into force with New Zealand.57  

3.21 Access to information is therefore critical to bringing public opinion to 

bear on the text of the TPPA while it is still being negotiated.  Even 

though the subsequent process is controlled by the Executive, access to 

information is nevertheless also important in informing Parliament’s 

consideration of the text of the TPPA before the Executive signs or 

ratifies it,58 and to identify any US attempts to influence New Zealand’s 

laws, policies and practices through certification.  The Court’s decision 

will also be of enduring significance for other international 

negotiations.59 

B The Request for Information 

 
3.22 Professor Kelsey’s first affidavit outlines the relevant events relating to 

her request for information.60  She requested information from the 

Minister on 25 January 2015 in eight categories:61 

(a) the original negotiating mandate for the financial services and 

investment chapters of the Trans-Pacific Strategic Economic 

Partnership and the inclusion of the United States in those 

negotiations, and the subsequent negotiating mandate and/or 

amendments to those mandates in relation to the TPPA 

negotiations; 

(b) a list of the titles, dates and topic of all documents tabled by New 

Zealand in the negotiations; 

(c) all papers tabled by New Zealand during the negotiations up to 31 

December 2013, aside from proposed texts; 
                                            
57  2 Kelsey at 11. 
58  1 Kelsey at 155-159. 
59  1 Kelsey at 160. 
60  1 Kelsey at 11-19. 
61  1 Kelsey exh B. 
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(d) all papers tabled by New Zealand during the negotiations since 31 

December 2013, aside from proposed texts; 

(e) all proposals for text and amendments to the text tabled by New 

Zealand during the negotiations up to 31 December 2013; 

(f) all proposals for text and amendments to the text tabled by New 

Zealand during the negotiations since 31 December 2013; 

(g) briefing notes and position papers provided by the Ministry to 

yourself, to the Cabinet, to other government agencies or to 

Opposition parties or spokespersons on general or specific matters; 

(h) any cost-benefit study, impact assessment or similar analysis or 

evaluation of the proposed agreement as a whole, of specific 

provisions, or impacts on particular sectors or policies that have 

been conducted by or for the New Zealand government. 

3.23   The categories of her request broadly corresponded to those 

recommended for release by the European Ombudsman in a report of 6 

January 2015, in response to which the EU committed to release a range 

of documents, including its negotiating mandate and negotiating texts it 

had tabled.62 

C The Minister’s Decision 

3.24 The Minister’s evidence is that he “did not hold the full range of 

information requested” by Professor Kelsey so referred the request to the 

Ministry “for evaluation and advice”.63   

3.25 The Minister’s evidence states that, on Monday 23 February 2015, an 

official extended the time for replying to the request by five working 

days.64  The Deputy Secretary’s evidence is that on 19 February Ministry 

officials advised the Minister that a short extension of time was required 

                                            
62  1 Kelsey exh D.  See Professor Kelsey’s summary of the key points arising 

from the Report and the EU’s response at 1 Kelsey exh E and her comparison 
with TPPA practices at 1 Kelsey exh F. 

63  Groser at 15. 
64  Groser at 16. 
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and that, “given the scale of documents potentially within the scope of 

the request”, “officials needed to consider how best to identify relevant 

documents” and “consider whether any of that information could 

properly be released under the Act”.65  He does not explain why that 

additional time was necessary when the evidence is that neither the 

Minister nor the Ministry reviewed all the documents, and the Ministry’s 

advice was to take a blanket withholding approach. 

3.26 The Deputy Secretary’s evidence is that, due to technical difficulties, the 

extension was sent late in the evening of Monday 23 February 2015 

(after expiry of the statutory deadline for response to the request itself).66  

Professor Kelsey replied, pointing out that she had asked for urgency or, 

at least, no extension, and asked for those portions of the request that 

were complete to be released and only those that still require completion 

of consultations to be released on 2 March 2015.67 

3.27 The Minister’s evidence is that:68 

I did not need to review any documents that might fall within the scope 
of the first applicant’s request to make a decision.  I understood the 
nature of the documents requested and it was clear to me from the 
categories requested that I would have seen many of the documents, or 
examples of those types of documents that would fall within those 
categories during the course of my Ministerial role. 

3.28 The Minister considers that “it was also clear to me from the categories 

of documents requested that the documents falling within those 

categories would be of the utmost sensitivity and could be properly 

withheld under sections 6(a), 6(e)(vi) and 9(2)(j) of the Act”.69   

3.29 The Minister decided, in a letter of 27 February 2015, to refuse to 

release any information in response to Professor Kelsey’s request.70  

                                            
65  Walker at 67. 
66  Walker at 68 and exh CCC. 
67  3 Kelsey exh 3JK3 (Statement of Claim at 4.8, admitted by the Crown in the 

Statement of Defence at 4.8.) 
68  Groser at 18. 
69  Groser at 20. 
70  1 Kelsey G. 
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3.30 It is extraordinary that the Minister decided that there was justification 

for withholding all of the information in all of the documents that fell 

within the request without reviewing the documents.  Perhaps this is 

explained by the Minister’s consistent references to evaluating the 

documents rather than, as is required by the Act, evaluating the 

information in the documents.71   

3.31 The necessary conclusion from this is that the Minister assumed, without 

reviewing the information, that either there were grounds to withhold all 

of the information requested or, if not, the information was only 

“anodyne” or already in the public domain.  The Minister might be 

assumed to have considered that information already in the public 

domain could be withheld under s 18(d) of the Act – except that this 

section was not given as a ground for withholding any of the information 

requested.  It is not clear why the Minister considered that being 

“anodyne” was a good reason to withhold information under the Act.  

And in any case, as Professor Kelsey’s evidence demonstrates, there can 

be much information in such papers that cannot be considered merely 

anodyne and of no interest. Information that may appear “anodyne” to 

the Minister, may be valuable to those who do not have access to all the 

information the Minister has. 

3.32 In any case, in preparing his evidence the Minister subsequently 

reviewed the 21 “documents” provided by officials to the Chief 

Ombudsman and was confirmed in his decision.  However, the wording 

of his affidavit becomes rather awkward in relation to his decision to 

withhold information and the reasons for that. 

3.33 Even when the Minister reviewed the 21 documents (after his decision) 

he fell into the legal error of reviewing documents, rather than 

information as is required by the Act.   This is supported by the 

Minister’s evidence that:72 

                                            
71  See Groser at 18, 19, 20, 21, 22, 23. 
72  Groser at 23. 
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Being aware of the material in the categories sought, I did not assess 
individual documents as to whether they contained any anodyne 
material that might be released in response to the request or any 
material that is already in the public domain.  This cannot have been 
the intent of the request.  The approach was endorsed by the Chief 
Ombudsman in her decision at pages 16 to 17. 

3.34 Quite simply, the Minister failed to undertake a basic element of the 

function of assessing whether to release or withhold official information 

– by failing to assess the information itself, as the Act requires.  Neither 

did his officials undertake that task.  It was their recommendation that 

the Minister provide a blanket refusal that led him into error.73   

3.35 After receiving the Minister’s blanket refusal, on 2 March 2015, 

Professor Kelsey asked for the grounds on which he relied in support of 

those reasons, under s 19(a)(ii) of the Act, assuming that these would be 

readily available since he would have had to have considered the 

grounds in deciding on his reasons for refusal.74  The Minister’s reply, 

on 12 March 2015, was to the effect that the grounds for withholding the 

documents were set out in the blanket refusal letter of 27 February 

2015.75  Given his approach, that is not surprising. 

D The Chief Ombudsman’s Decision 

3.36 Professor Kelsey complained to the Ombudsman on 6 March 2015.76  

The Chief Ombudsman made a provisional decision on 23 July 2015, 

and after receiving a reply from Professor Kelsey, issued a draft final 

and then final decision on 29 July 2015.77   

3.37 The Chief Ombudsman upheld the Minister’s decision to withhold all 

the information in six of the eight categories requested by Professor 

Kelsey.  Her determination states that the Ministry “clarified” that the 

“principal grounds” for Minister’s decision were ss 6(a), 6(b) and 

                                            
73  Walker exh DDD. 
74  1 Kelsey exh CO.  The interactions between Professor Kelsey and the 

Minister’s Office in this period are outlined in the Statements of Claim and 
Defence at 4.11-4.15. 

75  3 Kelsey exh 3JK4 (Statements of Claim and Defence at 4.15.) 
76  1 Kelsey exh H. 
77  1 Kelsey exhs K, L, M.  The final decision at exhibit M is missing page 2, 

which is exhibited to 3 Kelsey exh 3JK1, along with the cover email from the 
Ombudsman’s office at 3 Kelsey exh 3JK2. 
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6(e)(vi).  (Section 6(b) had not been identified as a ground for 

withholding information in the Minister’s refusal letter).   She also notes 

that the Minister and Ministry also advanced ss 9(2)(g)(i) and 18(d) as 

relevant grounds.  The Chief Ombudsman herself also identified s 

9(2)(d) as relevant. 

3.38 The Chief Ombudsman determined that s 6(a) applied to information 

disclosing New Zealand’s assessment of other countries’ negotiating 

positions and their strategy but not to New Zealand’s negotiating 

position, which was, however, covered by s 9(2)(d).78  She also found 

that s 6(b)(i) applied.79  She did not find it necessary to form a final view 

on the applicability of s 6(e)(vi), given her conclusion on s 9(2)(d).80  

Neither did she consider ss 9(2)(g)(i) or 18(d). 

3.39 The Ombudsman’s decision to uphold the Minister’s decision might be 

thought to assist the Minister’s response to these proceedings.  However, 

the Ombudsman was apparently not provided with all the information 

requested either.  She was provided with what the Ministry considered to 

be a “representative sample” of documents that fell within the request: 

Cabinet papers, departmental submissions to Ministers, and evaluative 

analysis of expected outcomes.81   

3.40 Furthermore, contrary to her provisional opinion, the Chief 

Ombudsman’s final decision is equivocal about the blanket nature of the 

Minister’s refusal of the request: 

(a) She noted that: 

MFAT acknowledged that some parts of the documents are not 
sensitive and could be released without harm to interests protected 
under sections 6 and 9 of the OIA but argued that such information is 
either already publicly available or could only be retrieved following 
substantial collation and research.  MFAT commented that it did not 
consider it reasonable or useful to provide heavily redacted documents 
with just the anodyne material remaining.  MFAT observed that, in any 

                                            
78  1 Kelsey exh M at p 11. 
79  1 Kelsey exh M at p 14. 
80  1 Kelsey exh M at p 13. 
81  Walker at 72. 
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event, to the extent that your request covered publicly available 
material, it could be refused under section 18(d) of the OIA. 

(b) She effectively went along with the Ministry.  She acknowledged 

that “some parts of the documents covered by your request to the 

Minister would not be sensitive and require withholding because 

the information is either anodyne in nature or is already in the 

public domain” and even gave examples.82   

(c) She found it “preferable” to focus on other information but, after 

nearly five months, did not wish to delay forming her final opinion 

“on account of consideration of information contained in some of 

the documents at issue which are not sensitive and disclosure of 

which would not harm any interests protected under the OIA”.83  

(d) Those statements could be taken to apply to information in all the 

requested categories, and some of the wording of the decision 

suggests that might have been intended; but the Chief Ombudsman 

clarifies unequivocally that, nevertheless, she decided to uphold 

the Minister’s blanket refusal to withhold categories (a) and (c)-(g) 

of the information requested (i.e. not categories (b) or (h)).84 

(e) She does this notwithstanding that:85 

While there may well be some information contained in these 
documents that is already in the public domain or may be so anodyne 
that they would not, if disclosed, result in prejudice to interests 
protected under the OIA that does not cause me to consider that the 
Minister was unreasonable in refusing these items of your request. 

(f) Interestingly, in this passage as in several others, the Chief 

Ombudsman herself apparently falls into the Minister’s error of 

considering the documents requested rather than the information.86   

3.41 Finally, the Chief Ombudsman also indicates that she is not satisfied 

with the Minister’s reliance on s 18(f) (substantial collation) as a ground 
                                            
82  1 Kelsey M at p 2. 
83  1 Kelsey M at p 2. 
84  1 Kelsey M at pp 2, 20, 21. 
85  1 Kelsey M at p 16. 
86  1 Kelsey M at pp 16, 20, 21. 
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of withholding information in category (b) – titles, dates and topics of 

documents tabled by New Zealand and, apparently some documents in 

item (h).87  She has (still) not yet determined the complaint in relation to 

these categories of information.  The Minister acknowledges that as the 

reason why he does not set out his reasons for relying on s 18(f) in 

relation to category (b) or (h).88   

3.42 However, in his evidence, the Deputy Secretary suggests that documents 

in categories (c) to (f) of the request are extensive and would take “some 

considerable time to collate” and accordingly “it would have been very 

difficult to have provided the Chief Ombudsman with every single 

document which fell within the scope of the request”.89  Not only does 

this demonstrate that neither the Minister, nor the Ombudsman nor the 

Ministry reviewed all of the information in these categories but it also 

suggests that the Minister’s reliance on s 18(f) applied to those 

categories as well as to categories (b) and (h).  Given that, these 

submissions will deal with s 18(f) in relation to categories (a) and (c) to 

(g) (categories (b) and (h) not currently being at issue in the proceeding). 

4 APPLICATION OF THE LAW TO THE FACTS 
 

4.1 This part of the submission is organised according to the relief sought by 

the applicants in the Statement of Claim (after para 5.5). 

A  The Blanket Refusal is Unlawful and Must be Reconsidered  

4.2 The applicants seek a declaration that “information cannot be withheld 

on a blanket basis by withholding whole documents or categories of 

documents”.   

4.3 It might have been hoped that such a declaration would not be necessary 

in 2015, given New Zealand’s long experience of the operation of the 

Act, the clear scheme and purpose of the Act, the text of the Act that ties 

                                            
87  1 Kelsey M at pp 2, 16. 
88  Groser at 38. 
89  Walker at 74. 
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its operation to “information”, and the clarity of the Danks Committee’s 

Report in 1980 noted above.90 

4.4 However, the Minister had made his decision on a blanket basis about 

the sorts of documents he assumed fell within the request and assuming 

that redactions would not suffice to protect information within the 

documents.  He was advised to do so by the Ministry, which led him into 

error.91  The applicants submit that the Ministry’s advice to the Minister 

to withhold all the documents requested, without determining what was 

in them, and his decision to accept that advice, without reviewing any 

documents, indicates that such a declaration is necessary. 

4.5 The applicants further submit that the blanket refusal by the Minister 

justifies an order by the Court directing the Minister to reconsider (or, 

actually, consider for the first time) the information (not the documents) 

requested by Professor Kelsey against the criteria in the Act as 

explicated by the Court’s judgment.  This order would be by way of 

mandamus, either under s 4(1) of the Judicature Amendment Act 1972 

or part 30 of the High Court Rules.  Since the Minister’s evidence that 

he did not (and presumably still does not) “hold the full range of 

information requested”,92 that order ought (consistent) with s 14 of the 

Act) presumably be directed as well to the Ministry to assess the 

information which it holds that the Minister does not. 

4.6 It is no answer to the application for the direction that the Minister has 

subsequently reviewed the 21 documents provided by his officials to the 

Ombudsman and considers they should be withheld.  That is because: 

(a) more than 21 documents fell within the request so the Minister has 

not reviewed all the documents; and 

(b) based on the Minister’s own evidence, he did not review the 

“information” even in those 21 documents; he reviewed the 

                                            
90  Above paragraphs 2.4 to 2.6. 
91  Walker exh DDD. 
92  Groser at 15. 
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documents as a whole.  His evidence states he “did not assess 

individual documents as to whether they contained any anodyne 

material that might be released in response to the request or any 

material that is already in the public domain”.93 

4.7 So, although the Minister says “he concluded that good reasons exist and 

continue to exist for withholding the information requested”,94 he did so 

without his officials identifying all the documents and without reviewing 

the information in the documents he did see.  This is the fundamental 

legal error identified above.  It is accordingly inconceivable that even his 

conclusion based on his subsequent review of the documents that “good 

reasons existed for withholding the information requested” could have 

been soundly based.  It was impossible for him to have assessed whether 

the grounds for withholding specific information under s 6 were made 

out and, even more, whether the grounds for withholding specific 

information under s 9 where made out and not outweighed by the public 

interest balancing test.   

4.8 Neither is it any answer to the application for relief for the blanket 

refusal that the Chief Ombudsman upheld the Minister’s decisions in 

relation to six categories of the request.  The Chief Ombudsman did not 

review all the information falling within the request either.  And she 

only had the benefit of hearing submissions on the content of the 

information she did review from one of the parties to the dispute.  As 

outlined above, she was apparently more alive than the Minister and 

Ministry to the potential existence of information within the relevant 

documents that could not justifiably be withheld.  However, the Chief 

then Ombudsman appears to have fallen into the same error of 

considering the documents on a blanket basis, rather than the 

information, as outlined above.   

4.9 The determination of the Danks Committee in 1980 needs to be 

reinforced by the Court, that “it is no longer acceptable to set out a 

                                            
93  Groser at 23. 
94  Groser at 24. 
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sweeping rationale for the protection of official information or to 

expect that the public will accept in the future that certain areas of 

government business are inviolate simply because government says 

so”.95   

B Reliance on Section 6 was Unlawful 

 
4.10 The Crown’s evidence repeatedly stresses the importance of 

confidentiality to international negotiations.96  The applicants do not 

dispute that a certain level of confidentiality is important to various 

phases of international negotiations and can constitute good reason for 

withholding information.  

4.11 But the words of s 6 are important and must be taken seriously in being 

applied to the particular information under scrutiny.  Withholding 

information under s 6 is possible (but not required) if: 

(a) making it available would be “likely” (as in there is  

a real or significant possibility”, per the Court of Appeal in 

Commissioner of Police); 

(b) “to prejudice the international relations of New Zealand” (s 6(a)); 

or 

(c) “to  prejudice the entrusting of information to the Government of 

New Zealand on a basis of confidence by” another Government (s 

6(b)(i)); or 

(d) “to damage seriously the economy of New Zealand” by 

“disclosing prematurely decisions to change or continue 

government economic or financial policies” relating to “the 

entering into of overseas trade agreements” (s 6(e)(vi)). 

(emphasis added). 

                                            
95  Danks Report at 53 (emphasis in the original). 
96  Walker at 78-79, Groser at 28-29. 
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4.12 The applicants consider that premature disclosure of New Zealand’s 

“bottom lines” or negotiating strategy in international negotiations, 

before those negotiations have concluded, is an interest that is 

legitimately taken into account in s 6(e)(vi).  However, that provision 

sets a high threshold: “damage seriously the economy”.  And it requires 

disclosure to relate to “decisions to change or continue government 

economic or financial policies” (i.e. decision on New Zealand 

government policies, not negotiating positions in international 

negotiations).  This ground was most likely to be met, at the time of the 

drafting of the Act, in relation to decisions such as tariff cuts, where 

there may be private financial advantage, and fiscal implications, of 

premature disclosure.  But even that impact is not self-evident in New 

Zealand now since tariff rates are already extremely low. 

4.13 The applicants also acknowledge that disclosure of other nations’ 

negotiating positions, before they have disclosed them, could prejudice 

the entrusting of information to New Zealand on a basis of confidence 

by another Government per s 6(b)(i).97  

4.14 The applicants acknowledge that the Act allows the Minister to withhold 

information that genuinely engages these grounds.   

4.15 But the applicants submit that these are straw men.  The Minister and 

Ministry suggest that all of the information in all of the documents that 

fall within the request is of that nature.  That is entirely implausible.  The 

applicants object to the extent of the blanket of confidentiality that is 

being asserted by the Crown.  They submit that, consistent with its 

blanket presumption of withholding, the Crown is stretching genuine 

reasons for confidentiality to cover information for which there is no 

genuine reason for confidentiality.  In this, the Crown is reverting to an 

Official Secrets Act mindset of secrecy, rather than applying the Official 

Information Act presumption of disclosure.  This is inconsistent with the 

text, scheme and purpose of the Act. 

                                            
97  As the Chief Ombudsman noted, s 6(a) would not be applicable to documents 

solely about New Zealand’s position – 1 Kelsey exh M at p 11. 
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4.16 For example, the applicants say that the following information that is 

likely to fall within the terms of the request is not likely to be 

legitimately preserved from disclosure under the Act: 

(a) identification of the issues that are being negotiated: it is difficult 

to see how release of the issues that are under negotiation could 

offend against any of the grounds of s 6.  The release by the United 

States on 10 September of a list of chapters of the TPPA under its 

Freedom of Information Act supports this.98  Release by New 

Zealand on, say, 9 September, should also have been required by 

proper application of the Act irrespective of whether it had been 

released by the US.  Now that it has been, of course, there is no 

reason for withholding chapter headings under the Act, if they are 

part of the information requested. 

(b) It is difficult to see how withholding New Zealand Government 

negotiating mandates or positions that have already been disclosed 

to other negotiating parties and that are understood by third parties 

to be New Zealand’s position would be justified under s 6.  The 

negotiating partners in the TPPA have spent years at the 

negotiating table with New Zealand in many different forums.  It 

would be surprising if they were not aware of New Zealand’s 

likely bottom lines and negotiating strategies.  It is likely that at 

least some such information would not be able to be withheld 

under the Act.  There can often be no need for negotiating texts or 

formal negotiating proposals to be kept secret – as the EU has 

shown, as noted by the European Ombudsman and in response to 

the Ombudsman’s recommendations.99 

(c) Similarly, other countries with which New Zealand has current and 

pending negotiations (such as India) also have long experience of 

negotiating with New Zealand and are able to assess New 

                                            
98  3 Kelsey exh 5. 
99  1 Kelsey exh C at para 12 and 31 and 25-52 in general; 1 Kelsey exh D; 1 

Kelsey exh E; 1 Kelsey exh F. 
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Zealand’s negotiating objectives, strategy and bottom lines, 

including access to the text of recently negotiated agreements, 

such as the services and investment annexes in the free trade 

agreements with Taiwan and Korea. 

(d) The release of the New Zealand Cabinet papers containing 

negotiating mandates on the Doha round by the Minister of Trade 

in 2001 and the INDC targets for the climate change agreement in 

2015 by Mr Groser as Minister for Climate Change Issues100 

demonstrate that much information in such papers can be released 

even if specific information is redacted on the basis of the Act.  

The 2001 Cabinet paper on labour standards indicates the amount 

of contextual and background information that the Minister may 

regard as “anodyne” but which is still official information, may be 

valued by others, and that must be released unless there is good 

reason not to do so.101 

(e) Similarly, requests to New Zealand by other negotiating parties 

and requests by New Zealand to other negotiating parties on 

market access for services were released (with redactions) in 2003 

during the negotiations on the GATS as part of the Doha round.102  

One of the Cabinet papers that was released is informative:103 

11  The initial offer is exactly what it is described as: an initial 
response to requests made of us.  Nevertheless, we see good reason to 
deal with it on the basis of as transparent a process with stakeholders as 
is feasiable within the inevitable constraints of multilateral trade 
negotiation.  That means at least providing stakeholders with as much 
information as possible regarding the incoming requests. 

12  However we are not in a position to publicise in every detail the 
requests made of us.  That is part of the rules of the game – to do so 
would compromise our capacity to develop any trust with our trading 
partners which expect we will maintain confidentiality. 

                                            
100  2 Kelsey at 19(i) and exh 2 (the released version) and exh 1 (the original 

version of the same document) and exh 3. 
101  2 Kelsey exh 5 and press statement relating to same, 2 Kelsey exh 6. 
102  2 Kelsey at 19(ii) and WTO: Services Negotiations: Development of Initial 

Offer and WTO Doha Round: Services Market Access Negotiations: Update 
and Next Steps in exh 4. 

103  2 Kesey exh 4 WTO Doha Round: Services Market Access Negotiations: 
Update and Next Steps at para 11-14. 
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 . . . 

13  But complete confidentiality is, in our view, no more desirable.  It 
was the approach used in the last Round, but in our view in a post-
Uruguay Round world, such a closed approach serves only to feed 
suspicion about the process and can also in fact hamper reaching 
appropriate judgements on where our real interests lie. 

14 The approach proposed is to summarise the requests so that there is 
a reasonable basis for stakeholders to see what has been requested and 
to ensure as transparent a process as possible. 

(f) The Deputy Secretary’s affidavit argues that some of the leaked 

texts of TPPA chapters are unreliable or out of date and, even if 

they are reliable, “represents a view, and often only a partial view, 

of the positions of negotiating parties at a particular point in 

time”.104  But Professor Kelsey has produced in evidence a leaked 

paper tabled by New Zealand in TPPA negotiations and leaked 

draft texts.105  Her evidence in relation to the leaked paper is that 

other parties to the negotiations already have the paper and New 

Zealand’s position is consistent with New Zealand’s previous 

approach to intellectual property in other negotiations, so it is 

difficult to see any justification for withholding it under the Act.106  

Her evidence about the draft texts is that they would enable expert 

analysis of issues that can inform public debate and be of value to 

the government in its negotiations – as has occurred with the 

comprehensive health impact assessment of the TPPA prepared by 

the Centre for Health Equity Training Research and Evaluation in 

Australia.107 

4.17 The Act’s presumption of release unless there is good reason not to do 

so applies to the above information.  The Minister’s assumption that the 

information in such documents can be withheld under the Act, or already 

publicly available, or “anodyne” is fundamentally unsound.  The Chief 

Ombudsman’s implicit recognition that such information must be 

                                            
104  Walker at 43. 
105  1 Kelsey at 43 and exh AF and 2 Kelsey at 19(v). 
106  2 Kelsey at 19(v). 
107  2 Kelsey exh 7. 
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released is directly contrary to her upholding of the Minister’s decisions 

in relation to categories (a) and (c) to (g) of the requested information.  

4.18 Neither does the argument by the Minister and the Deputy Secretary that 

their approach to release of information is consistent with previous 

practice hold water.  If it was correct it would be irrelevant – the Act 

does not recognise previous practice as a ground for withholding 

information.  Moreover, as the European Ombudsman observed in 

January this year:108 

Traditional methods of conducting international trade negotiations, 
however, are characterised by confidentiality and limited public 
participation.  Those traditional methods are ill-equipped to generate 
the legitimacy necessary for the TTIP agreement, which, in its most 
ambitious form, could result in a transatlantic single market, with 
binding rules in a wide range of areas impacting on citizens’ daily 
lives. 

4.19 Furthermore, Professor Kelsey’s evidence demonstrates that the 

arguments about past practice are not correct, as noted above. 

4.20 Accordingly, the applicants seek a declaration that the Minister’s 

decision to withhold all of the information requested was not lawfully 

justified under s 6(a), 6(b)(i) and 6(e)(vi). 

4.21 Finally, the key to proper decision-making under the Act is the decision-

maker properly considering, and being able to justify, his or her decision 

to withhold information.  Accordingly, the applicants seek a declaration 

that withholding information under s 6 requires the decision-maker to 

identify with sufficient particularity, and explain to the applicant, the 

nature of the prejudicial effect and of any serious or real and substantial 

risk to the protected interests at the time of responding to the request.  In 

failing to do that here, the applicants submit that the Minister’s decision 

was unlawful.  They also seek a declaration to that effect accordingly. 

 

                                            
108  1 Kelsey exh C at para 9. 
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C Reliance on Section 9 was Unlawful 

 
4.22 The applicants’ submissions in relation to s 9 are similar to those in 

relation to s 6.  They seek a declaration that the Minister’s decision to 

withhold all of the information requested was not lawfully justified 

under s 9 either. 

4.23 The two grounds for withholding information under s 9 require specific 

examination.   

4.24 Section 9(2)(j) relates to negotiations by the Crown.  In specifying 

commercial and industrial negotiations, by contrast to international 

relations covered in s 6, the text of this provision does not naturally lend 

itself to application to international negotiations.  The applicants 

acknowledge that it is conceivable that s 9(2)(j) might apply to some of 

the information requested – subject to the same caveats set out above in 

relation to assessing each specific piece information rather than taking a 

blanket approach to documents or categories of documents.  However, 

they submit that it is unlikely to add much to the effect of s 6(a) and 

6(b).  Moreover, it is subject to balancing against the public interest as 

discussed below. 

4.25 Section 9(2)(d), identified by the Chief Ombudsman as applicable (when 

the Minister had not so identified it) is more of a problem.  Professor 

Kelsey treats the economic arguments relevant to this ground in some 

detail in her first affidavit (and at greater length in her book on the 

subject).109  Her evidence:  

(a) Is that “even assuming there was total liberalisation in all 

agricultural products, the overall projected gains to the New 

Zealand economy may be very small” and cites a USDA study 

estimating a gain of 0.01% of GDP by 2025.110  If total 
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110  1 Kelsey at 120. 
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liberalisation is not achieved, such estimates would have to be 

downgraded.   

(b) Provides a persuasive critique of the East West Centre cost benefit 

analysis relied on by the Chief Ombudsman, invoking a 

Sustainability Council critique.111 

(c) Cites reports by the Australian Productivity Commission 

concluding that the benefits of free trade agreements in Australia, 

including the Australia United States Free Trade Agreement, have 

been inflated and that intellectual property, ISDS and product-

specific rules will impose net costs on Australia.112 

(d) Outlines the potentially for significant negative economic impact 

of ISDS mechanisms, intellectual property, and medicines.113 

4.26 The Chief Ombudsman’s determination and the Deputy Secretary’s 

evidence refer to a NZIER paper on “the impact of a range of regional 

FTA intiatives on employment in the New Zealand economy” that has 

not been released.114  It is not explained how this is connected with New 

Zealand’s positions in the TPPA negotiations.  Reference is made to an 

analysis of the paper being shared with DPMC which is normally 

protected by the “free and frank advice” s 9(2)(g)(i). But that was not a 

reason given by the Minister to Professor Kelsey for withholding the 

information and was not upheld by the Chief Ombudsman.  And it is not 

a reason for withholding the paper itself. The reason for it being 

withheld is still mysterious and is not clarified by the Crown’s evidence.  

The applicants submit that this is exactly the sort of official information 

that should be open to public contest and that there are no grounds to 

withhold it under the Act. 

4.27 The applicants understand that it is not the court’s role to rule on the 

economic effects of an agreement that it has not seen, in order to assess 
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the effects of release of information that it has not seen either.  The 

applicants submit, however, that that is the effect of the Chief 

Ombudsman’s invocation of s 9(2)(d).  It is not a sound foundation on 

which to base a decision to withhold information under an Act that 

creates a presumption in favour of its release. 

4.28 The difficulties of invoking these two aspects of s 9 in favour of 

withholding information is exacerbated by two additional factors. 

4.29 First, for the reasons in s 9(2) to apply, withholding the information must 

be “necessary” in order to achieve the objective of the ground.  This is a 

high threshold.  The decision-maker must consider that withholding the 

specific information under assessment “is necessary” to avoid prejudice 

to New Zealand’s economic interests or enable the carrying on of 

negotiations.   

4.30 Furthermore, of course, s 9 reasons for withholding are subject to the 

public interest balancing test in order to be good reasons for 

withholding.  If there are considerations rendering it desirable, in the 

public interest, to make the specific information available, they need to 

be weighed against the reasons for withholding (that are “necessary” to 

achieve the protected objective).  

4.31 Here, the applicants submit that there are good reasons in the public 

interest why information should be made available to the New Zealand 

public concerning an international agreement that could have such a 

significant effect on the New Zealand economy and sovereignty as has 

been outlined in these submissions and in the evidence.115   

4.32 The European Ombudsman has found:116 

The right of EU citizens to have public access to documents held by 
EU institutions is a fundamental right aimed at ensuring that they can 
participate in EU decision-making and the EU and its institutions to 
account.  This right deepens the democratic nature of the EU and its 
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institutions. Responses to the Ombudsman’s public consultation have 
made clear the importance that stakeholders attach to documents, such 
as consolidated texts containing EU and US positions. 

4.33 Similarly, the Chief Ombudsman in New Zealand accepted that “there is 

a strong public interest in greater transparency about the TPPA 

negotiation process, both to promote the accountability of the Minister 

and MFAT officials as well as promoting the public participation 

purpose set out in section 4(a) of the Act”.117 

4.34 The applicants submit that the reasons for withholding information 

under s 9, given the difficulties identified above, are outweighed by the 

public interest in relation to at least some of the information requested, if 

not all of it.  The Minister’s decision was accordingly unlawful.  The 

applicants seek a declaration to that effect. 

4.35 Finally, in relation to s 9, the Chief Ombudsman’s determination 

contains a curious suggestion on the legal test relevant to its application:  

If the competing considerations are so equally balanced that the 
decision maker (and Ombudsman on review) is in two minds as to 
whether the information should be disclosed in the public interest, 
notwithstanding any harm to interests protected under section 9(2), 
then the information should be withheld. 

4.36 It seems likely that this suggestion is derived from a formalistic 

approach to the wording of s 9(1) which provides that good reasons exist 

for withholding information unless other considerations in the public 

interest outweigh the reasons for withholding.  If the Chief 

Ombudsman’s statement were a simple restatement of the text of s 9(1) 

it would be unobjectionable.  However, it is not.   

4.37 The Chief Ombudsman’s statement posits the situation where the 

decision-maker is “in two minds” as to whether information should be 

disclosed in the public interest.  Since such a decision-maker is always 

going to be weighing two different values, served by disclosure and 

withholding respectively, it is likely that they will often feel themselves 

to be “in two minds”.  This means that it is highly dangerous to the 
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purposes of the Act for decision-makers in such a routine position to be 

directed to withhold information.  In practice, with the way such 

formulae can be interpreted by busy Ministers and officials, that can 

easily become a licence or requirement to return to a default position of 

withholding information.  Such a situation would be quite inconsistent 

with the purposes of the Act and the principle that information should be 

made available unless there is good reason to withhold it.   

4.38 Accordingly, the applicants seek a declaration by the court that counters 

the statement.  The declaration sought in the Statement of Claim is 

simply the reverse of the statement.  But the Court might consider that it 

would be better to issue a declaration that the purpose of the Act, and its 

principle that information shall be made available unless there is good 

reason for withholding it, should prevail where a decision-maker is in 

doubt. 

D The Executive Cannot Contract out of the OIA 

4.39 The applicants submit that the government cannot create an artificial 

level of confidentiality to justify withholding information under the Act 

by entering into mutual arrangements with other governments.  The 

reasons for withholding information under both ss 6 and 9 of the Act 

stand on their own merits; they cannot be manufactured by government 

agreements.    

4.40 The wording of the 2010 confidentiality agreement is sweeping. If 

applied literally in New Zealand it would effectively reverse the 

presumption of release contained in the Act, inconsistently with its 

purpose.  It would amount to the Crown contracting out of its domestic 

legal obligations for the entire period of negotiations, which already 

amounts to five and a half years, plus the period for ratification, which 

the Crown puts at 18 months to 2 years, any additional time for US 

certification before the Agreement comes into force, plus four further 

years – or potentially forever if the negotiations are not concluded and 

no final round is ever declared.  The result would be a supercharged 
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international version of the sort of commercial Alsatia that Jeffries J 

objected to domestically in Wyatt Co (NZ) Ltd. 

4.41 The Deputy Secretary’s evidence suggests that, within the agreement, “it 

is a decision for each negotiating partner to determine how the 

confidentiality undertaking is put into effect consistent with the 

requirements of its domestic political and legal processes”.118  But it 

must be clarified that the executive decision-makers which agreed to the 

arrangement are not thereby putting themselves beyond the reach of the 

Act.  This is effectively what the European Ombudsman did in relation 

to a similar arrangement between the EU and the US.119 

4.42 The applicants are very concerned that the relationship between the 

international confidentiality agreement and New Zealand’s domestic 

law, in the Act, be clarified by the Court.  Accordingly, they seek a 

declaration that the executive government cannot contract out of, or 

defeat over a potentially limitless period, and in the case of the TPPA 

already five and a half years, the purpose and operation of the Act by 

entering into an international agreement on confidentiality. 

E Other Unlawfulness 

4.43 Finally, the applicants seek declarations in relation to a number of other 

unlawful aspects of the Minister’s decision.  These aspects are more 

minor than those identified above.  But they are still important.  The 

accumulation of individual instances of breach of the provisions of the 

Act engender a sense that its requirements can be ignored with 

impunity.120 Steven Price’s 2005 study noted that “[i]t was disturbing to 

see how often officials and ministers withheld information in apparent 

contravention of the OIA.”121 It is important for the Court to send a 

message to all decision-makers under the Act that its requirements are 

                                            
118  Walker at 41. 
119  1 Kelsey exh C at para 18-21. 
120  See generally Nicola White Free and Frank: Making the Official Information 

Act 1982 work better (Wellington, Institute of Policy Studies, 2007).  
121  Steven Price The Official Information Act 1982: A Window on Government or 

Curtains Drawn? (Wellington, NZCLP Occasional Paper 17, 2005) at 31 – 
and see parts VIII and IX generally. 



 39 

requirements of the law of New Zealand and are not optional.  Doing so 

would be consistent with the purpose of the Act, the text of its provisions 

and the rule of law.  

Substantial Collation  

4.44 It appears from the evidence of the Deputy Secretary that the Minister 

relied on s 18(f) in relation to categories (c) to (f) of the request: that the 

information cannot be made available without substantial collation or 

research.122  The Law Commission has previously described this as “a 

‘provision of last resort’ which must be considered in the light of the 

obligation in s. 13 to help requesters with the ‘due particularity’ 

requirements and the Act’s charging and extension provisions”.123  It 

should be used only if the other mechanisms of the Act do not provide a 

reasonable basis for managing the administrative burden of processing 

the request.   

4.45 Following the Law Commission’s recommendations, this is now 

reflected in the preconditions inserted into ss 18A and 18B of Act for the 

use of s 18(f).  Section 18A(1) required the Minister to consider whether 

fixing a charge for the information or extending the time limit would 

enable the request to be granted.  Section 18B required the Minister, 

before the request was refused, to consider whether consulting with the 

requester would assist her to make the request in a form that would 

remove the reason for the refusal.  The Minister has provided no 

evidence that he satisfied any of these pre-conditions.  Neither did the 

Ministry advise him to do so.  

4.46 The failure to satisfy these statutory pre-conditions was unlawful.  The 

applicants seek declarations accordingly. 
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Grounds for withholding 

4.47 Section 19(a)(i) of the Act requires that, if a request is refused, the 

Minister shall give to the requester “the reason for its refusal”.  The 

“reason” for refusal, consistent with the wording used in the Act, refers 

to the relevant reason relied on in ss 6 and 9.  This he did.   

4.48 However s 19(a)(ii) requires that if the requester so requests, the 

Minister shall also give to her “the grounds in support of that reason” 

unless doing so would prejudice the interests protected by the relevant 

section and there is no countervailing public interest.  The “grounds” 

terminology is also used in other sections of the Act (e.g. ss 16, 17, 18, 

22, 32A).  It refers to the basis of the decision. 

4.49 Here, Professor Kelsey requested the Minister’s grounds in support of 

his reasons for the blanket refusal.124  The Minister’s response was that 

“the grounds for withholding these documents were set out in my 

response of 27 February 2015”.125  But that letter provided a bare list of 

reasons by reference to sections 6, 9 and 18, not the grounds.126  The 

failure to do so, in response to the request, is a clear failure to satisfy s 

19(a)(ii).  The applicants seek a declaration accordingly. 

Breach of Statutory Deadlines 

4.50 Professor Kelsey’s request made clear that the request was urgent and, as 

required by s 12(3), gave her reasons for seeking the information 

urgently.  Section 15 required the Minister to decide whether to grant the 

request “as soon as reasonably practicable”. The statutory deadline is “in 

any case not later than 20 working days” after receipt of the request. The 

statutory deadline expired on 23 February 2015.  The Minister did not 

respond by then.   

4.51 The Minister does not explain that failure.  The Deputy Secretary 

explains that officials advised the Minister on 19 February that an 
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extension would be “required” in order “to enable further consultation 

on the response to take place”.127  This was apparently necessary 

because “given the scale of the documents potentially within the scope 

of the request and the sensitivity of that material, officials needed to 

consider how best to identify relevant documents . .  and consider 

whether any of that information could properly be released”.128  Yet 

there is no evidence the Ministry did identify the information.  Its advice 

to the Minister was for a blanket refusal.  And there is no explanation of 

why taking more than four weeks to come to that decision was “as soon 

as reasonably practicable”. 

4.52 The Deputy Secretary explains that the extension of the deadline for the 

request, which the Ministry advised the Minister was necessary on 19 

February, notes that it was late due to difficulties with the Parliamentary 

IT systems.129  The applicants understand that such technical difficulties 

can occur.  But they do not understand how leaving notice of the 

extension until the last possible moment is consistent with the terms or 

the purpose of the Act, especially when Professor Kelsey explicitly 

asked that there be no such extension. 

4.53 Furthermore, the Deputy Secretary’s explanation for the reasons for the 

extension do not fit with the grounds on which an extension can be made 

in s 15A(1)(b) which is “if consultations necessary to make a decision 

on the request are such that a proper response to the request cannot 

reasonably be made within the original time limit” (emphasis added).  

There is no evidence that the consultations were necessary or that the 

response could not reasonably have been made within the original time 

limit.  There is nothing that demonstrates that the anodyne blanket 

refusal that was recommended by the Ministry on Tuesday 24 February 

could not reasonably have been recommended and sent by Monday 23 

February rather than Friday 27 February. 
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4.54 Again, these matters of timing might seem to be minor points relative to 

the others in this case. However, Steven Price’s 2005 study of OIA 

practice found that “about one OIA request in eight breached the 20-

working-day statutory deadline, without providing an extension”.130  In 

2007, Nicola White’s study of the operation of the Act in practice 

reported:131 

The administrative issue that prompted the most and the strongest 
comments among requesters was delay in responding to OIA requests.  
Although it was not a universal experience, most had made requests to 
which the response was significantly delayed and they had fairly low 
expectations of the time-frame.  Most were fairly cynical about it, 
assuming that delay was a tactic to manage the value of the information 
rather than that it arose because the task actually took that long.  Some 
also thought that part of the problem was the frequent extended 
consultation between departments and ministers’ offices. 

4.55 Successive Ombudsman’s reports and the Law Commission have 

expressed concerns about the lack of understanding that the essential 

obligation is to respond “as soon as reasonably practicable” and about 

lack of timeliness in relation to the 20 working day deadline.132  It is in 

the public interest that decision-makers under the Act understand that 

they must abide by their statutory obligations and that the words of the 

Act have meaning.  The applicants seek declarations accordingly. 

4.56 Finally, the applicants also seek costs and that leave be reserved to apply 

for any further orders in case anything unforeseen should arise in the 

implementation of the Court’s orders that warrants further orders. 

 
M S R Palmer QC /P Cranney 

Counsel for the applicants 
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