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MAY IT PLEASE THE TRIBUNAL 

INTRODUCTION 

1. These submissions are filed on behalf of Timoti Flavell, Te Rūnanga-ā-Iwi 

o Ngāti Kahu (“TRINK”) and the whānau, hapū and iwi of Ngāti Kahu who 

assert that  the Crown have breached Te Tiriti o Waitangi. It is Ngāti 

Kahu’s position that the actions of the Crown concerning the Trans Pacific 

Partnership Agreement (“TPPA”) are inconsistent with, and therefore are 

in breach of Te Tiriti and its principles.   

2. Counsel submits that the acts and omissions of the Crown in relation to 

the TPPA have caused, and are likely to cause further, significant and 

irreversible prejudice to whānau, hapū and iwi of Ngāti Kahu. 

3. They seek an urgent hearing of these claims and as such these 

submissions will focus directly on the criteria for urgency. 

APPLICATION FOR URGENCY 

4. It is submitted that this application should be considered for, and further 

granted, an urgent hearing into the claim filed by Ngāti Kahu.  

5. The criteria for an urgent inquiry are as follows1 

(a) The applicant for an urgent inquiry must demonstrate that they are 

suffering, or are likely to suffer, significant and irreversible prejudice 

as a result of current or pending Crown actions or policies; 

(b) There is no alternative remedy that, in the circumstances, it would 

be reasonable for the applicant to exercise; and 

(c) The applicant is ready to proceed urgently to a hearing. 

6. Other relevant factors, include whether: 

                                                           
1 Waitangi Tribunal Practice Note: Guide to the Practice and Procedure of the Waitangi Tribunal, Page 4, 

para[2.5] 



pnga629_nga629.034_007.docx  

(a) The claim or claims challenge an important current or pending 

Crown action or policy; 

(b) An injunction has been issued by the courts on the basis that the 

claim or claims for which urgency has been sought have been 

submitted to the Tribunal; and 

(c) Any other grounds justifying urgency have been made out. 

Significant and Irreversible prejudice 

7. Counsel submits that Ngāti Kahu can demonstrate that they are suffering 

or are likely to suffer, significant and irreversible prejudice as a result of 

the Crowns actions and omissions in its negotiations towards entering the 

TPPA.  

8. Counsel submits that the significant and irreversible prejudice that Ngāti 

Kahu will suffer falls into three categories:  

(a) That by entering into, and potentially completing, negotiations on the 

TPPA, the Crown has failed to fully recognise Ngāti Kahu tino 

rangatiratanga; 

(b) That by entering into, and potentially completing, negotiations on the 

TPPA, the Crown has failed to fully recognise Ngāti Kahu’s ability to 

exercise their full, exclusive and undisturbed rights as kaitiaki over 

their lands, waterways, resources and ngā taonga katoa; and 

(c) That in entering into, and potentially completing, negotiations to the 

TPPA, the Crown failed to conduct an open, transparent and fair 

process.  

Failure to recognise and protect tino rangatiratanga 

9. Ngāti Kahu are, together with the Crown, parties to Te Tiriti o Waitangi. By 

virtue of article two of Te Tiriti, the Crown guaranteed to Ngāti Kahu the 

continued exercise of their rangatiratanga. Counsel submits that by 
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entering into, and potentially completing, negotiations on the TPPA, the 

Crown has failed to fully recognise this tino rangatiratanga. 

10. In the recent decision of the Wai 1040 Te Paparahi o te Raki, Stage One 

Inquiry, the Tribunal found that: 

In February 1840 the rangatira who signed te Tiriti did not cede their 
sovereignty. That is, they did not cede their authority to make and 
enforce law over their people or their territories. Rather, they agreed 
to share power and authority with the Governor. They agreed to a 
relationship: one in which they and Hobson were to be equal – equal 
while having different roles and different spheres of influence. In 
essence, rangatira retained their authority over their hapū and 
territories, while Hobson was given authority to control Pākehā2.  

11. Consistent with this decision, Ngāti Kahu assert that they have never 

ceded their sovereignty or tino rangatiratanga. The Tribunals finding 

simply reflects what Ngāti Kahu had always held to be their position and 

maintain that their rangatiratanga continues to be exercised at a hapū 

level. 

12. Despite the Ngāti Kahu position and this finding, the Crown have entered 

into negotiations to be party to the TPPA without any regard for the views 

or desires of Ngāti Kahu, their whānau and hapū.  

13. Counsel submit that the actions of the Crown are in direct contravention 

to the Crowns overarching duty to protect the exercise of Ngāti Kahu 

rangatiratanga in the conduct of their own affairs. 

14. Counsel submit that in accordance with Ngāti Kahu tikanga, and the 

exercise of their tino rangatiratanga, it is for Ngāti Kahu themselves to 

determine who represents their interests, what is best for Ngāti Kahu and 

what actions they will or will not take.  

15. Counsel submit that Ngāti Kahu are now being deprived of the exercise of 

their tikanga and rangatiratanga, which the Crown should not be depriving 

when entering into international agreements.    

                                                           
2 He Whakaputanga me te Tiriti The Declaration and the Treaty,  Wai 1040, page xxii 
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16. When considering the nature of prejudice and the Crowns duty to 

recognise mana and mana whenua, the Muaupoko Urgency3 noted:  

The nature and extent of prejudices described in the Tribunal’s 
Practice Note is unrestricted in ambit and certainly not confined only 
to financial or tangible detriment;  

Any prejudice complained of should be material in the sense of 
being more than minimal and it may extend to prejudice of an 
intangible kind; and in particular extend to matters such as potential 
loss of mana and mana whenua4 

17. Counsel submits that by engaging in negotiations and potentially 

completing those negotiations without advice or input from Ngāti Kahu, the 

Crown will cause a loss of mana within the hapū of Ngāti Kahu. Ngāti Kahu 

assert that this prejudice is significant and if the Crown continues with its 

negotiations into the TPPA, will be irreversible. 

18. The Crowns overarching duty to recognise rangatiratanga is, in Counsels 

submission, exemplified in the principles of partnership, reciprocity and 

the principle of options.  

Principle of partnership 

19. Since its establishment in 1975, one of the main responsibilities of the 

Waitangi Tribunal has been to monitor the partnership that was created 

and recognised in Te Tiriti in order to ensure that the Crown upholds its 

Te Tiriti obligations.  

20. The partnership established in Te Tiriti between the Crown and Māori 

requires each party ‘to act towards the other reasonably and with the 

utmost good faith’5. This includes the Crown’s duty to consult Māori.  

 

 

                                                           
3 Muaupoko Urgency (Decision of the Tribunal on application for urgency), 10 June 2014 (Wai 2421, #2.5.8), 
4 Ibid pp 12-13.   
5 New Zealand Māori Council v Attorney-General [1987] 1 NZLR 641 
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21. In the 1987 Lands case6, Justice Richardson noted: 

that in some instances, a Treaty partner ‘may have sufficient 
information in its possession’ to adhere to the Treaty principles 
without specific consultation; in other instances, however, ‘extensive 
consultation and co-operation would be necessary’7.  

22. And in 1989, Sir Robin Cooke noted that:  

the good faith that the Treaty parties owed one another ‘must extend 
to consultation on truly major issues. That is really clear beyond 
argument’8.  

23. In Counsels submission, the Crown are acting in direct contravention of 

the abovementioned principles and have not acted reasonably and with 

utmost good faith in its dealings with Ngāti Kahu in relation to the TPPA. 

The Crown do not have sufficient information on whether Ngāti Kahu 

agree, or not, to the TPPA that would enable them to dispense with 

specific consultation. No hui have been held where the Crown could have 

sought guidance and direction from Ngāti Kahu. There has been no 

engagement of any kind.  

24. Furthermore, Counsel submits that this agreement is a truly major issue 

that will affect all of New Zealand and therefore extensive consultation with 

Ngāti Kahu, as a Te Tiriti partner, is required.  

Principle of Reciprocity 

25. In terms of reciprocity, the Central North Island Tribunal9 found that: 

There was always to be room for two peoples, as both expected to 
gain from the Treaty. For Māori, the benefits would include access 
to new technologies and markets and to a new economy: both 
expected to benefit from a right to settled government or 
governments. The arrangement assumed a sharing of natural 
resources. Development of those resources was always going to 
lead to some modification of taonga. But the key was to ensure that 

                                                           
6 Ibid p 665 
7 Ibid, p 683 
8 New Zealand Māori Council v Attorney-General [1989] 2 NZLR 142, 152 (CA) 
9 Waitangi Tribunal, He Maunga Rongo, Vol 4, p 1238 



pnga629_nga629.034_007.docx  

both the Crown and Māori had the right to participate in how such 
development should proceed.10 

26. Additionally, the Te Arawa Mandate Report11 identifies the principle of 

reciprocity when discussing the Crowns duty to engage and consult with 

hapū. The Tribunal states that12:  

To attain true reciprocity, there must be consultation and negotiation 
in practice as well as in name, and flexibility in the application of 
policies where shown to be strictly necessary….Reciprocity requires 
a careful, fair, and practical response from the Crown.  

27. Throughout the negotiation of the TPPA, the Crown have failed to ensure 

that both Te Tiriti partners have had the opportunity to engage and 

participate in how negotiations regarding the TPPA should proceed, if at 

all. The Crown have failed to act fairly and have not shown any practical 

response to Ngāti Kahu and Māori concern about this agreement and the 

Crowns process.  

28. Counsel submit that Ngāti Kahu have not (unlike other entities such as the 

Distilled Spirits Association), been afforded the right to have any say on 

this agreement.  

29. It is therefore Counsels submission that the Crown have not acted in line 

with the principle of reciprocity and continue to ignore Ngāti Kahu as a Te 

Tiriti partner. 

30. The Crown misinforming “itself” of Māori interests illustrates the arrogance 

of the Crown position and its flagrant disregard to act consistently with its 

Tiriti obligations to meaningfully engage and consult. The Crown have 

failed to establish that the method by which it informed itself it is Tiriti 

compliant.  

Principle of Options 

31. In terms of options, the National Park Tribunal13 found that: 

                                                           
10 Ibid p 1238 
11 Te Arawa Mandate Report (Wahanga Tuarua) 2005 
12 Ibid page 71 
13 Kahui  Maunga Report, Wai 1130, Vol One, 2013 
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An inherent aspect of the Treaty relationship was that Māori – whose 
culture, customs, and tribal authority were guaranteed and 
protected by the Treaty – would have options in the new developing 
society. Under the Treaty, New Zealand would be a country of two 
peoples, governed by partnership and mutual respect. As Te Tau 
Ihu Tribunal observed, Māori would be free to make their own 
decisions; they could opt ‘to continue their tikanga and way of life 
largely as it was, or to assimilate to the new society and economy, 
or to combine elements of both and walk in two worlds’14.  

32. Counsel submit that the Crown have failed to act in accordance with the 

Wai 262 finding.   

33. Counsel submit that the content of the TPPA, that has been made 

available to Ngāti Kahu through media leaks, may reduce the Crown’s 

ability to make law and policy over: 

(a) Human rights; 

(b) Food sovereignty; 

(c) Public health; 

(d) Water quality regulation and agricultural water use; 

(e) Energy regulation; 

(f) Regulation of environmental concerns, such as deep sea drilling for 

oil or ‘fracking’; 

(g) A cap on electricity prices; 

(h) Māori settlements; and 

(i) Policies aimed at alleviating poverty. 

34. Counsel submit that if the impact is as outlined above then Ngāti Kahu will 

not have the ability to make their own decisions, to opt ‘to continue their 

tikanga and way of life largely as it is, or to assimilate to the new society 

and economy’ and as such they will be prejudicially affected.  

                                                           
14 Ibid Page 16 
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35. For those reasons, Counsel submits that the prejudice suffered by Ngāti 

Kahu is considerable. It will also be significant and irreversible and will 

continue if the Crown complete their negotiations on the TPPA.  

Failure to recognise and protect kaitiakitanga 

36. Counsel submit that engaging in negotiations on the TPPA, the Crown has 

failed to fully recognise Ngāti Kahu’s ability to exercise their full, exclusive 

and undisturbed rights as kaitiaki over their lands, waterways, resources 

and ngā taonga katoa. 

37. This overarching duty to protect kaitiakitanga is exemplified in the principle 

of active protection and preservation of Māori property and taonga.15  

38. As stated by the National Park16 Tribunal: 

Active protection requires honourable conduct by, and fair 
processes from, the Crown. It also necessitates consultation with – 
and, where appropriate, decision-making by – those whose interests 
are to be protected. As with other Tribunals, we consider that this 
principle requires the Crown to ensure that Māori are able to keep 
their land and taonga for as long as they wish, and also that they 
retain sufficient land and assistance for their future wellbeing17 

39. Counsel submits that Māori were also to be protected not only in the 

possession of their property but in their right to control such property in 

accordance with their own customs and having regard to their own cultural 

preferences18 and to have protected their tino rangatiratanga, being the 

full authority, status and prestige with regard to Māori possessions and 

interests.19 

40. In the Ngawha Geothermal Resources Report, the Tribunal asserted 

that20: 

                                                           
15 New Zealand Māori Council v Attorney-General [1994] 1 NZLR 513, PC, 517 
16 Kahui  Maunga Report, Wai 1130, Vol One, 2013 
17 Ibid p 16 
18 Motunui-Waitara Report 2 ed. 1989 p51 
19 Manukau Report, p67 
20 Ngawha Geothermal Resources Report 
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Before any decisions are made by the Crown . . . on matters which 
may impinge upon the rangatiratanga of a tribe or hapū over their 
taonga, it is essential that full discussion take place with Māori [if the 
obligation of active protection by the Crown is to be fulfilled21. 

41. Counsel submit that the Crown has breached this principle by actively 

engaging in these negotiations without Māori and specifically Ngāti Kahu 

engagement in the process.  

42. By engaging in negotiations regarding this agreement without Ngāti Kahu 

consultation, the Crown have failed to recognise the right of Ngāti Kahu to 

control their property and taonga in accordance with their own customs 

and having regard to their own cultural preferences and in accordance 

with their own tikanga.  

Failure to conduct itself in an open, transparent and fair manner 

43. Counsel submits that one of the primary concerns for Ngāti Kahu is that 

the negotiations, discussions and documents relating to the TPPA have 

been entirely conducted in secret without any engagement, guidance, 

direction or consultation with Ngāti Kahu.  

44. While it seems that these negotiations have been occurring for a number 

of years, Ngāti Kahu only recently become aware of the significance of 

this international agreement and the impact it may have on the claimants 

Te Tiriti rights. Despite the Crowns assertion that these claims have been 

filed at the eleventh hour, due to the secrecy imposed by the Crown, Ngāti 

Kahu’s claim and application for urgency could not have been filed any 

earlier than it has.  

45. The Crown have asserted that they have engaged with a wide spectrum 

of stakeholders on the TPPA. From the list that has been provided to the 

claimants (2008 – 2015), Ngāti Kahu note that only 4 of those groups 

represent Māori and nowhere in that list is Ngāti Kahu or their constituent 

hapū mentioned. 

                                                           
21 Ibid pp 101–102 
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46. The only substantive information Ngāti Kahu have received on the TPPA 

has been by way of media and leaked documentation.  The Crown has not 

been forthcoming in providing information to the public let alone Māori as 

a Te Tiriti partner. Counsel submit that those actions are neither 

transparent nor are they actions that should be taken by a Te Tiriti partner 

acting in good faith.  

47. Counsel submits that in failing to ensure the above steps and processes 

were carried out prior to the entering into negotiations for the TPPA, the 

Crown has not implemented a transparent and fair process.  

48. Counsel submit that the Crown has failed to have regard to past Waitangi 

Tribunal’s findings when shaping its approach to the TPPA negotiations. 

In particular the Wai 262 Tribunals recommendations that: 

the Māori Engagement Strategy be amended to require engagement 
over both binding and non-binding instruments, and that it provide 
for engagement beyond consultation where appropriate to the 
nature and strength of the Māori interest. As a starting point for that 
engagement, we would propose that the lead agency responsible 
for an international instrument consult with Te Puni Kōkiri before 
coming to a view whether there is a Māori interest, the likely nature 
and strength of that interest, and the degree of engagement that its 
priority might justify22; and 

the Crown consider reporting its engagement with Māori, and the 
outcomes, to the relevant international body or forum23. 

49. The only information provided by the Crown in relation to any Te Tiriti 

rights is an indication that the Crown are seeking a Treaty of Waitangi 

exception in the TPPA which will be similar to the exceptions agreed to in 

the WTO General Agreement on Tariffs and Trade (GATT). This, however, 

has not been confirmed and Counsel has no evidence that any party has 

agreed to this exception being included.  

50. In Counsels submission, the Crown are consciously adopting 

commitments in the TPPA which will prevent it from meeting its obligations 

under Te Tiriti.  

                                                           
22 Ko Aotearoa Tēnei: Wai 262 page 690 para 8.8  
23 Ko Aotearoa Tēnei: Wai 262 page 691 para 8.8 
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51. As a result of these actions, Counsel submit that there is no confidence 

that any type of consultation, feedback or reporting will occur with Ngāti 

Kahu in the future.  

52. Lastly, from the information Ngāti Kahu have been able to obtain, Counsel 

submits that the level of opposition to New Zealand entering into the TPPA 

is significant and cannot be ignored.  

53. Furthermore, it is telling that despite numerous requests by claimants, no 

evidence has been tendered by the Crown to suggest that they have 

sufficiently considered, or provided for, Te Tiriti rights within this 

negotiation.  

54. In summary, significant and irreversible prejudice is as follows: 

(a) The TPPA negotiations and any implementation will have a 

prejudicial impact on the exercise of Ngāti Kahu rangatiratanga. 

Ngāti Kahu suffer from, and will continue to suffer from, the loss of 

their mana and hapū rangatiratanga. This is being undermined and 

usurped by the Crown;  

(b) Ngāti Kahu have been, and will be, denied the right to exercise tino 

rangatiratanga in the governance decisions that affect them, 

including in respect of their health and wellbeing, their lands, 

waterways, resources and ngā taonga katoa;  

(c) If the Crown enters into the TPPA then they will be doing so without 

any appropriate consideration as to its impact upon the 

rangatiratanga of Ngāti Kahu. This agreement will erode that 

rangatiratanga without ever engaging with, consulting or obtaining 

the consent of Ngāti Kahu; 

(d) The implementation of the TPPA will have a prejudicial impact on 

the exercise of Ngāti Kahu kaitiakitanga. Ngāti Kahu have been, and 

will be, denied the right to exercise kaitiakitanga over and in respect 

of their lands of their lands, waterways, resources and ngā taonga 

katoa;  
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(e) The TPPA may have a prejudicial impact on Ngāti Kahu rights in 

forestry, including the impacts it may have on the Tribunal’s ability 

to make binding recommendations for the return of Crown forest 

licensed land. This will prejudice Ngāti Kahu settlement aspirations 

and potentially settlements already reached; and 

(f) Ngāti Kahu will be prevented from obtaining and maintaining an 

enduring settlement of their Te Tiriti o Waitangi claims if the Crown 

enters into the TPPA.  

No alternative remedy 

55. There is no alternative remedy that, in the circumstances, it would be 

reasonable for Ngāti Kahu to exercise  

Ready to proceed urgently to a hearing 

56. Ngāti Kahu are ready, willing and able to proceed to hearing. 

Other factors in favour 

57. The decision was made by the Crown to enter into the TPPA negotiations, 

the decision was made by the Crown to continue with the negotiations 

despite opposition and the decision was made by the Crown to be 

dismissive of Māori rights despite the TPPA potentially impinging upon the 

rangatiratanga of Māori over their taonga. All these decisions were made 

without any discussion taking place with Ngāti Kahu and are in breach of 

Te Tiriti.  

58. Ngāti Kahu supports a collective hearing of all urgency applications that 

have been filed.  

59. It is Counsels submission that this claim is exceptional and justifies the 

diversion of Tribunal resources as it involve a matter that has impact 

nationally and for all iwi in Aotearoa. The claim involves rangatiratanga 

and the rights of hapū to determine their own affairs.  
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60. Lastly, Ngāti Kahu considers the Tribunal as the appropriate avenue to 

monitor and ensure the integrity of Te Tiriti partnership between the Crown 

and Ngāti Kahu is upheld, and seek the relief pleaded in paragraph 28 of 

the Statement of Claim filed on behalf of Ngāti Kahu.  

 

Dated at Auckland this 20th day of July 2015 

 

 
Te Kani Williams / Alana Thomas / Ihipera Peters 
Counsel for Te Rūnanga-ā-Iwi o Ngāti Kahu 




