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MAY IT PLEASE THE TRIBUNAL 

 

1. This statement of claim is filed by the Chairman of Te Tai Tokerau District Maori Council, 

Mr Rihari Dargaville on behalf of the Te Tai Tokerau District Maori Council (“the claimant”). 

This statement of claim supports an urgent application to be heard in   the Trans-Pacific 

Partnership Agreement (“TPPA”) inquiry. 

 

2. The Te Tai Tokerau District Maori Council is a statutorily recognised representative Maori 

body within the boundaries North of Wellsford on the East Coast, across to the Kaipara 

Harbour on the West Coast and North to Cape Reinga. 

 

3. The Te Tai Tokerau District Maori Council is made up of committee representatives from 

the following Te Tai Tokerau regions; 

 

• Ahipara 

• Kaikohe 2 

• North Ahipara 

• Pouto 

• Taheke 

• Utakura 

• Whangarei 

• Ngati Hine ki Taumarere 

• Ngati Manawa 

• Ngati Rahiri 

• Panguru ki Te Hauauru 

• Taiamai 

• Waitangi Ngati Rahiri Ngati Kawa 

• Whangaroa Executive 

• Whatitiri 

• Whakahika (Whakapara/Hikurangi) 

• Mahurangi 

• Tiaki Taiao O Muriwhenua 

• Tiaki Tamariki/Nukutawhiti 

• Waiomio 

• Ngunguru 

• Maori Women’s Welfare League 

• Whangarei Executive 

• Hihaua 

• Korotaka/Titoki 

 



 

 

4. The Te Tai Tokerau District Maori council purpose is to spearhead the advancement of self-

determination and tino rangatiratanga of all Te Tai Tokerau Maori people.  

       Treaty of Waitangi Act 1975 

5. This claim is filed under s6 of the Treaty of Waitangi Act 1975. The claimant is Maori. The 

claimant is likely to be prejudicially affected under s6 (1)(a)(b)(c)(d)  of the Treaty of 

Waitangi Act 1975 by the adoption and ratification of the TPPA by the Executive act of 

Parliament.  

 

6. The claimants state the TPPA will   irreversible prejudice the claimants in the following 

ways; 

 

a) The TPPA Treaty is inconsistent with the Waitangi Tribunal Northland stage one report, that 

Ngapuhi hapu did not cede sovereignty to the Crown insofar as Ngapuhi  sovereignty is 

retained; 

 

b) That the United Nations Declaration on the Rights of Indigenous Peoples,(“UNDRIPS”) has 

not been considered by  Crown negotiators in  the TPPA ;  

 

c) That the legal social economical cultural and political implications for Te Tai Tokerau District 

Maori council has not been considered by Crown negotiators in the TPPA. 

 

d) That by ratification of the TPPA, the Crown binds itself to the enforcement provisions of the 

TPPA and therefore without either their knowledge or consent, the Te Tai Tokerau District 

Maori council  are so bound, 

 

e) That by ratification of the TPPA, the Crown constrains the ability of the Tribunal to make 

recommendations as they would potentially preclude off shore investor access to 

investments, including matters relating to land, resource rights, and other indigenous rights 

and property. 

 

f) The Crown has breached its obligations to the  Te Tai Tokerau District Maori council  as a 

Treaty-Te Tiriti partner whose participation in Treaty making between the Crown and third 

parties is required;; 

 

g) That the Crown has a duty to consult with Te Tai Tokerau District Maori council and actively 

protect the Treaty-Te Tiriti o Waitangi rights and any other legislative rights protecting 

Indigenous Maori rights and that whereas such rights may be infringed by Treaties, of any 

kind, such as the TPPA, then Te Tai Tokerau District Maori council have the right to be 

expressly notified that Te Tiriti and other legal instruments may be affected. 

 

h) That the Crown by negotiating the TPPA with third parties may affect the ability of Maori to 

preferentially use, manage, conserve, access their traditional knowledge and Intellectual 

property resources, including the right of Maori cultural restrictions on the altering of 

genetically modified organisms affecting the natural food chain or indeed  restricting the 

importation of such products and.  



i) That the Crown has not considered the Maori Community Development Act 1962 is the only 

statute that explicitly recognizes Maori rights to self-government, providing for a multi-

layered system from the operational level through to the National level.  In such a 

circumstance the Treaty duties must be directed to the protection of Maori rights generally. 

In line with this other Tribunals have found that the duty of active protection extends to 

aspects of Government policy. 

 

j) That the Tribunal in the Maori Community Development Act 1962 inquiry made the 

following primary recommendation; 

“That the Crown accepts that the recognition of Maori self-government and Maori self-

determination reflected in the Maori Community Development Act 1962 must remain in 

legislation, and should underpin all future administration, policy development and law reform 

in this area”.  

 

          TRANS PACIFIC PARTNERSHIP AGREEMENT BACKGROUND 

7. The Trans Pacific Partnership agreement is an agreement between United States America, 

Japan, Mexico, Canada, Australia, Malaysia, Chile, Singapore, Peru, Vietnam, New Zealand 

and Brunei Darussalam1. 

 

8. The twelve Trans Pacific Partnership countries claim they are all doing so because they see 

the benefits of a regional free trade agreement2. 

 

9. Of concern to the Te Tai Tokerau District Maori council  is that the Ministry of Foreign 

Affairs and Trade Negotiators say they have made solid progress and are close to achieving 

an agreement which would deepen the links between companies and emerging production 

and distribution networks in the Asia-Pacific region3; to 

 

a) make the regulatory systems of TPP countries more compatible so companies can 

operate more seamlessly in TPP markets;  

 

b) help small and medium-sized enterprises participate more actively in international 

trade;  

 

c) And support development. 

 

10. Ministry of Foreign Affairs and Trade (“MFAT”) Negotiators say TPPA negotiations are 

conducted in secret as it involves sensitive matters, which are of national political and 

economic importance for the governments involved in the following areas4; 

 

a) Economic investment 

                                                           
1 Ministry of Foreign Affairs and Trade; Trade and Economic Relations 
2 Ministry of Foreign Affairs and Trade; Trade and Economic Relations, Potential benefits 
3  
4 The Combined Trade Union submission to the TPPA negotiations 



b) Intellectual property 

c) State owed enterprises 

d) Market access 

e) Regulatory coherence 

f) Competitiveness 

g) Development 

 

11. MFAT justification for secrecy are in fact reasons for disclosure to the claimants. 

 

12. MFAT Negotiators argue substantial economic benefits will accrue to New Zealand from 

access of agricultural NZ goods to markets of TPP countries. This statement is typically in 

FTA vogue but disputable on the historic facts. 

                   Cost benefit analysis of FPPA 

13. The Crown has not produced a cost benefit analysis for the Te Tai Tokerau District Maori 

council which should be is a minimum requirement where a Trade treaty of such far 

reaching consequences for Te Tai Tokerau is being negotiated.  

 Pharmac case study. 

14. A typical restriction on investor activities is a case in point Maori can expect in local 

economy protections. Pharmac was established as the national drug buying agency in 

1993. It was granted an exemption under the 1986 Commerce Act which allowed it to bulk 

buy drugs and influence Government subsidies. This monopoly of procurement has been 

attacked by both domestic and international business interests. 

 

15. The USA Pharmaceutical lobby is more concerned about unrestrained access to New 

Zealand markets rather than benevolent feelings about the state of NZ nation’s health 

generally or the issues of equity that underlie the exemption that Pharmac enjoys from the 

Commerce Act5. 

 

16. This argument ignores the reason Pharmac was given the exemption namely that in 1993 

pharmaceutical companies were charging New Zealanders far above world prices. It was 

seen as the only way for a nation as small as New Zealand to acquire affordable medicines, 

limit competition and guarantee supply.  

 

17. This is one typical example of a small country protecting itself from competition. 

Competition in this instance does not bring benefits. It simply will eliminate the fairer cost 

effective option of supply to those with health needs who may not have the ability to fund. 

 

18. In the sector of health economic efficiency cannot be the only goal. The commercial 

imperative of pharmaceutical companies to enter the New Zealand market and sell drugs 

for profit is currently limited and the CTU regard that position to be beneficial to New 

Zealanders. 

 

19. This is the type of intervention and granting of competitive advantages Te Tai Tokerau not 

only wish to retain but as of right through possible Tribunal recommendations which 

                                                           
5  



should be expected and granted after 170 years suffering unregulated exploitation of Te 

Tai Tokerau resources and lands. 

 

20. NZ is a small country and vulnerable against harmful exploitation.  

 

21. If overseas investment does not create wealth and benefits for the local Te Tai Tokerau 

Maori community then it is not development, it is confiscation, irrespective it has the 

weight of trade law legislation. 

 

22. It will be expected that increases in costs of medical services disproportionately impacts 

Maori as they have both poorer health outcomes and lower incomes. 

 

23. The draft Treaty will enable enterprises from other countries to raise complaints based on 

legislation and regulations that they claim affect their ability to do business. 

Forestry – Wai 262 – Fisheries – Genetic Engineering – Intellectual Property 

24. There are three or four areas where these claims have become notorious in other 

jurisdictions.  

 

These include: 

 

a) Attempts to control the sale and marketing of tobacco have been challenged by large 

tobacco corporations. This includes the blank packaging rules in Australia for example 

 

a. There are issues such as forestry rights, fishing rights and seabed and similar related 

issues and water where recommendations by the Tribunal could potentially come 

into conflict with the business interests of large overseas corporations. These 

conflicts could end up in claims by those overseas corporations against the 

Government. 

 

b) The WAI 262 Indigenous rights could also be imperilled with respect to Indigenous 

trademarks. 

 

c) WAI 262 with respect to retention of rights in the genome and would also be imperilled. 

 

d) Issues associated with the importation of genetically engineered material is an issue. 

 

e) The issues generally demonstrate that Maori are likely to be disproportionately affected by 

these Treaty making arrangements. 

          Treaty Principles 

25. The Crown has failed to adhere to the basic Principles of the Treaty in the following;  

 

a) The Treaty of Waitangi obliges the Crown not only to recognise the Maori interests specified 

in the Treaty but to actively protect them6. Active Protection requires honourable conduct 

                                                           
6 Waitangi Tribunal Te Urewera pre-publication part 2 (Wellington, Waitangi Tribunal 2010) page 

200. 



by, and fair processes from, the Crown. Crown conduct that aims or serves to undermine 

Tino rangatiratanga cannot be consistent with the principle of active protection7. 

 

b) The duty of active protection applies to all the interests guaranteed to Maori under Article 2 

of the Treaty including the right to exercise tino rangatiratanga or self-government. It 

follows that an omission in failing to provide that protection is as much a breach of the 

Treaty as a positive act that removes those rights8. 

              The Right to Development 

26. The right to development will be affected by the TPPA. It has been accepted by the 

Waitangi Tribunal that there is a right to development inherent in the rights guaranteed by 

the Treaty and a corresponding Crown duty of active protection of that right. 9 

 

27. This right to development is an Indigenous right, as has been recognized in international 

jurisprudence, but is not exclusive of other persons or rights.10 

 

28. It has also been extended from the right to develop Maori property rights or Taonga to the 

right to develop as a people. This would include the right of Maori to develop their social 

and economic status. 

           REMEDY 

29. That the Tribunal recommends that the Crown is obliged to consult with rangatira with 

respect to the forming of agreements under the Trans Pacific Partnership agreement. 

 

30. That the Crown should seek a clear protection of Indigenous rights and an exclusion of 

claims arising from the protection of Indigenous rights or rulings and recommendations of 

this Tribunal or acts of Parliament associated with such settlements.  

 

31. That the Crown be informed of its needs pursuant to the Treaty, to engage with the Treaty 

partner as a minimum in terms of Treaty making pursuant to the retained rights under Tino 

Rangatiratanga. 

 

32. That the Crown act as guarantor to the claimants for its own Treaty making arrangements 

with third parties in the TPPA  

 

33. That the claimant reserve the right to amend the claim at a later date to include full 

submissions of the UNDRIPS and other relevant legal instruments. 

 

                                                                                                                                                                                     

 
7 New Zealand Maori Counsel versus Attorney-General (1994) 1NZLR 513 pc, 513-517 

 
8 Whaia Te Mana Motuhake, Tribunal report on the Maori Community Development Act, Wai 2417, 2014. 
9 Waitangi Tribunal Radio Spectrum Management and Development final Report, page 61-63 
10 Ngai Tahu Maori Trust Board versus Director General of Conservation, (1995) 3NZLR 553, 560 
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