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WHAKATAKOTORANGA KERĒME KŌHUKIHUKI E PĀ ANA KI TE MAHI A TE 
KARAUNA MO TE TIRITI RANGAPŪ HOU HURI NOA TE MOANA NUI A KIWA  

 
STATEMENT OF CLAIM SEEKING AN URGENT INQUIRY INTO THE 

CROWN’S TRANS PACIFIC PARTNERSHIP AGREEMENT 
 

 
MĒNĀ KA PAI KI TE RŌPŪ WHAKAMANA 
MAY IT PLEASE THE TRIBUNAL  

Whakatūwhera/Introduction  

1. Ko ngā kai-kereme katoa, me o rātou na hapū e whakapono tonu ana ki ngā 

matāpono a Te Tiriti o Waitangi, mo ngā ritenga a Te Tiriti i tuku iho ki a rātou 

mai o rātou tini tīpuna. [All the claimants and their tribes continue to adhere to the 

principles of Te Tiriti o Waitangi and the guarantees of Te Tiriti bequeathed to them by their 

numerous ancestors.] 

2. E whakahaere tonu ana ngā kai-kereme me o rātou hapū i o rātou ake Tino 

Rangatirangata kia tiakina o rātou ake tikanga, o rātou ake hononga motuhake 

ki te Karauna, me o rātou Mana. [The claimants and their tribes continue to exercise 

their guaranteed Tino Rangatiratanga to safeguard their laws, their special relationship with 

the Crown, and their own Mana.] 

Ngā Kai-Kerēme/The Claimants  

3. This statement of claim is filed on behalf of:  

a) Waimarie Bruce-Kingi for and on behalf of the whanau and hapū of 

Ngāti Kahu o Torongare me Te Parawhau;  

b) Kingi Taurua for and on behalf of the whanau and hapū of Ngāti Rahiri 

and Ngāti Kawa; 

c) Paora Whaanga for and on behalf of the whanau and hapū of Rakaipaaka; 

d) Huia Brown for and on behalf of the whanau and hapū of 

Rongomaiwahine; 

e) Jack Te Reti for and on behalf of the whanau and hapū of Ngāti Te 

Ihingārangi;  
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f) Richard Tiki o Te Rangi Thompson for and on behalf of the whanau and 

hapū of Ngāti Tahinga;  

g) John Wī for and on behalf of the whanau and hapū of Ngāti 

Tūtakamoana and Ngāti Hōpu;  

h) Tracey Waitokia for and on behalf of the whanau and hapū of Ngāti 

Hineoneone; 

i) Karina Williams for and on behalf of the whanau and hapū of Ngāti 

Whākiterangi; and 

j) Michael Leulua’i of Ngatiwai for and on behalf of his whanau. 

4. For the purposes of this statement of claim all of the parties above will be 

referred to as “the claimants”. They have not ceded sovereignty1. 

5. The claimants are Māori and make this claim under the provisions s6 of the 

Treaty of Waitangi Act 1975 as amended.  

6. The claimants have been and will be further prejudicially affected by the 

policies, practices, acts or omissions of the Crown regarding the Trans-Pacific 

Partnership Agreement (“TPPA”). 

7. It is anticipated that the Crown will finalise the main agreement by the end of 

July 2015 if not sooner. Un-confirmable rumours opine that the conclusion of 

the TPPA will be achieved by late August 2015. This Statement of Claim is 

therefore accompanied by an application for the claim to be heard urgently, 

with Tribunal findings and recommendations made as soon as possible. 

Ngā Take Whakatūwhera/Factual Background 

8. The Crown entered into negotiations for a proposed regional ‘free-trade deal’ 

with eleven other countries in the Asia-Pacific region in 2008. The proposed 

                                                                        
1 He whakaputanga me te Tiriti, The Declaration and the Treaty, Waitangi Tribunal Stage One Northland Report,  
2014. 
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agreement seeks to expand economic ties between its member countries by 

advancing trade in goods and services, increasing investment flows and 

developing closer links across a variety of regulatory issues and economic 

policies. 

9. In order to participate in the negotiations, the Crown agreed with foreign 

governments to the strict secrecy stipulations that prevents the release of any 

documentation for four years after the final agreement has been signed, or 

when the negotiations are abandoned.  

10. Leaked documents are the only source to shed light on the details of the 

agreement.  

11. The process for entering into international treaties is set out in the Crown’s 

Cabinet Manual. The Crown’s Cabinet has granted itself the power to assent to 

the agreed text of the TPPA, constituting a good faith obligation under 

international law, before Parliament has seen the complete document. The 

current Crown’s Cabinet discretion of whether or not to seek public 

submissions via a select committee is not useful to hapū Māori in the context 

of these time-pressured circumstances because the Cabinet Manual also 

stipulates that the TPPA could be ratified while the select committee process is 

undertaken. Such a process further undermines the lack of any input by Māori 

to the process. 

Te Kerēme/The Claim  

Ngā matāpono, ngā takohanga o Te Tiriti o Waitangi/ Relevant Tiriti o 

Waitangi principles and duties   

12. Te Tiriti o Waitangi envisages that the relationship between Māori and the 

Crown “should be founded on reasonableness, mutual cooperation and 

trust.”2 This reflects that Te Tiriti “creates responsibilities analogous to 

fiduciary duties”3 between the Crown and Māori. 

                                                                        
2 New Zealand Māori Council v Attorney General [1994] 1 NZLR 513 (PC) (Broadcasting Assets Case) at p 517. 
3 New Zealand Māori Council v Attorney General [1987] 1 NZLR 641 (CA) (Lands Case) per Cooke P at p 664. 
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13. The Crown has ongoing obligations arising from Te Tiriti to Māori. These 

duties include: 

a) Good faith;4 

b) Active protection;5 

c) Consultation with Māori in relation to matters on which a responsible 

Te Tiriti partner would.6 

 

14. These obligations reflect the “honour of the Crown”7 as a Partner with Māori 

under Te Tiriti.  

 

15. In previous reports the Waitangi Tribunal has elucidated the meaning of 

consultation noting that it must be open and meaningful8, that the Crown 

should be open minded in modifying its decisions during the consultation 

process9 and that there be sufficient information available to Māori to be 

adequately informed so as to be able to make intelligent and useful 

responses10.  

 

16. The Wai 262 Tribunal report11 is highly relevant to the present application, as 

it directly touched on Māori involvement with international instruments. In 

its report, the Tribunal found that the Crown’s consultation policies were not 

compliant with Te Tiriti12. In its view, Māori interests in the international 

instruments existed on a sliding scale. If Māori interests were central to the 

instrument:13 

                                                                        
4 New Zealand Māori Council v Attorney General [1987] 1 NZLR 641 (CA) (Lands Case) per Cooke P at p 664. 
5 New Zealand Māori Council v Attorney General [1987] 1 NZLR 641 (CA) (Lands Case) per Cooke P at p 664. 
6 New Zealand Māori Council v Attorney General [1987] 1 NZLR 641 (CA) (Lands Case) per Cooke P at p 664. 
7 New Zealand Māori Council v Attorney General [1987] 1 NZLR 641 (CA) (Lands Case) per Casey J at p 703. 
8 Tauranga Moana 1886-2006 Waitangi Tribunal, 2010 p 283.   
9 Tauranga Moana 1886-2006 Waitangi Tribunal, 2010 p 283.   
10 Report on the Crown’s Foreshore and Seabed Policy Waitangi Tribunal Report 2004 p 120 adopting Wellington 
International Airport Ltd v Air New Zealand. (ca) [1993] p 676, per Cooke P. 
11 Ko Aotearoa Tenei: A Report into Claims Concerning New Zealand Law and Policy Affecting Māori Culture and 

Identity Waitangi Tribunal, 2011. 
12 Ko Aotearoa Tenei: A Report into Claims Concerning New Zealand Law and Policy Affecting Māori Culture and Identity 

Waitangi Tribunal, 2011 p 689. 
13 Ko Aotearoa Tenei: A Report into Claims Concerning New Zealand Law and Policy Affecting Māori Culture and Identity 

Waitangi Tribunal, 2011 p 689. 
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“…then the Māori interest – when given its due weight – may require 

more than consultation. It may require the Crown to negotiate with Māori 

and to proceed only with their agreement.” 

 

17. The Wai 262 Tribunal subsequently recommended that:14 

a) The Crown amend its strategy for Engagement with Māori on 

International treaties to require engagement over all instruments and to 

provide for engagement beyond consultation where appropriate; 

b) The Crown identify relevant Māori bodies which could serve as 

partnership forums; 

c) The Crown institute accountability mechanisms to Māori, including 

regular reporting to iwi.  

 
Good faith and Active Protection  

 

18. Meaningful consultation is central to the Crown being able to discharge its 

duties of good faith and active protection. Without meaningful engagement, 

the Crown remain ignorant of Māori interests affected by international 

agreement and cannot negotiate agreements which actively protect these 

interests. 

     

United Nations Declaration on the Rights of Indigenous Peoples (“UNDRIP”)  

 

19. Article 1 of UNDRIP reads:   

Indigenous peoples have the right to maintain, control, protect and 

develop their cultural heritage, traditional knowledge and traditional 

cultural expressions, as well as the manifestations of their sciences, 

technologies and cultures, including human and genetic resources, seeds, 

medicines, knowledge of the properties of fauna and flora, oral traditions, 

literatures, designs, sports and traditional games and visual and performing 

arts. They also have the right to maintain, control, protect and develop 

                                                                        
14 Ko Aotearoa Tenei: A Report into Claims Concerning New Zealand Law and Policy Affecting Māori Culture and Identity 

Waitangi Tribunal, 2011 p 682. 
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their intellectual property over such cultural heritage, traditional 

knowledge, and traditional cultural expressions. In conjunction with 

indigenous peoples, States shall take effective measures to recognise and 

protect the exercise of these rights. 

First cause of action: No Consultation or Representation  

20. The Crown has negotiated the TPPA in secret, with no meaningful consultation 

with the claimants’ hapū, Māori generally or the public at large.  

21. The Crown has invited submissions on the TPPA in 2008 and 2012, however 

there were few submissions from Māori groups, reflecting the lack of outreach 

the submissions process had to Māori. 

22. Any submissions made during the 2008 consultation process were unlikely to 

have any effect on the form of agreement reached due to the inability to 

comment on proposals that were to be put forward during the negotiation 

process. 

23. The 2012 submissions process only concerned the addition of other states to 

join the TPPA negotiations, not the proposed content of the agreement itself.  

24. It is only following leaks of documents pertaining to the negotiation of the 

agreement that the claimants became aware of details of the proposed 

agreement and the effect that this would have on them.     

25. Since the leaks, the Crown has continued its policy of excluding the claimants 

and Māori from the negotiation process. Due to this lack of engagement, the 

claimants have been unable to know of or influence proposals which could 

harm them.     

26. Additionally, the claimants cannot participate in normal consultative processes 

which are afforded to Crown policies deriving from proposed Bills as the 

agreement would be binding on the Crown by an executive Act.  
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27. The Crown’s actions and omissions to date, and its proposed plan of action 

going forward, breaches the Crown’s duty of partnership and corresponding 

need to consult with Māori. 

28.  The claimants have not been involved in formulating the content of the 

proposed agreement, have not consented to the Crown representing them in 

the TPPA and will have no say on whether the Crown agrees to it.  

Second cause of Action: Impacts on Māori Health 

29. The claimants are especially concerned about the potential impacts the TPPA 

will have on the Crown’s ability to protect the health of Māori. The Crown’s 

capacity to introduce or proceed with policies aimed at protecting Māori would 

be curtailed by the TPPA provision enabling foreign corporate investors to sue 

the New Zealand government if it were to introduce policies that would restrict 

their anticipated profits. 

30. On 12 May 2014 an open letter was penned by over 270 health professionals 

to the New Zealand Prime Minister outlining their concerns about the long-

term ramifications the TPPA would have on the population health in New 

Zealand.15  

31. In a wholly inadequate response, the Minister of Trade (Hon Tim Groser) 

attempted to allay the health professionals’ concerns by advising that the TPPA 

would benefit New Zealand and that health interests would be protected. The 

Minister responsible did not go in detail as to what parts of the agreements 

these assurances were based on.16 

32. This response does not acknowledge the power foreign investors will have to 

inhibit preventative health policies if their anticipated profit margins are 

threatened.  

                                                                        
15 Open letter from Health professionals to the Prime Minister on the TPP, signed by 270+ health 

professionals, 12 May 2014. 
16 Letter from Hon Tim Groser, in response to Open letter from Health professionals to the Prime Minister 

on the TPP, 17 June 2014. 
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33. The trickle-down effects the TPPA would have on Māori health are far-

reaching. For example, Māori are currently more likely to be in poverty and are 

more likely to smoke cigarettes. The potential for foreign investors, under the 

Investor State Dispute Settlement (“ISDS”) process, to challenge domestic 

regulations, judicial decisions or policies allows tobacco companies to influence 

the domestic cigarette packaging laws and transnational pharmaceutical 

companies to increase the price of medicine.  

34. Furthermore, any perceived economic betterment to come from the TPPA is 

unlikely to be of any benefit to Māori, rather the likelihood is that it will 

negatively impact disadvantaged minorities further. The former Chief 

Economist of The World Bank, Joseph Stiglitz said that: “There is a real risk 

that it (the TPP) will benefit the wealthiest sliver of the American and global 

elite at the expense of everyone else”.17 

35. The Crown has an obligation to deal with Māori in an open, honest, honourable 

and good faith manner by ensuring active Māori participation and wellbeing in 

processes that result in informed decision-making about the implications of 

Crown actions for the rights of Māori, as well as ensuring the protection of 

Māori as a people, whether it be their physical, spiritual, economic or cultural 

wellbeing. 

36. In contemplating the TPPA the Crown is putting the rights of transnational 

corporations ahead of the rights of Māori and in doing, so the Crown is failing 

to meet its obligations to Māori under the Treaty. 

Third cause of Action: Impacts on future Crown policy 

37. In contemporary times, the Tribunal has found in numerous urgent inquiries18 

that the Crown has, at times, had difficulty in designing legislation, policy and 

practices which comply with Te Tiriti.  

                                                                        
17 Stiglitz J. On the Wrong Side of Globalization. New York Times, 15 March 2014. 
18 See for example Report on the Crown’s Foreshore and Seabed Policy Waitangi Tribunal Report 2004. 
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38. By becoming party to the TPPA, the ability of the Crown to design policy which 

is compliant with Te Tiriti is compromised further as it creates international 

obligations which conflict with Te Tiriti principles and thereby dilutes the 

protection afforded to Māori by Te Tiriti. 

39. As mentioned previously, under the TPPA there is potential for foreign 

investors, under the ISDS process, to challenge domestic regulations, judicial 

decisions or policies. 

40. While the Crown has inserted Te Tiriti exception clauses into free-trade 

agreements previously there are issues as to the adequacy of protection these 

clauses provide.  

41. Even if an exception clause is inserted into the TPPA and properly worded, the 

fact remains that Crown policies which purport to benefit Māori would be open 

to scrutiny as to whether the exception clause should in fact apply from other 

nations party to the agreement and international companies resident in these 

countries.  

42. The granting of a power by the Crown to other countries and companies to 

challenge the legitimacy of Crown policy which may affect Māori, without the 

consent of or even consultation with Māori, is entirely inappropriate, not 

consistent with tikanga nor Te Tiriti principles and undermines the ability of 

the claimants to exercise Tino Rangatiratanga.  

Irreversible prejudice to the claimants  

43. The Crown’s proposed entry into the TPPA will cause the claimants  

tirreversible prejudice including:  

a) The TPPA will negatively affect Crown policies concerning Māori, 

and Crown policy indirectly affecting Māori;  

b) A denigration of the Te Tiriti good faith relationship between 

Māori and the Crown;  
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c) The loss of Māori rights to their own intellectual property;  

d) A severe undermining of tikanga Māori by allowing foreign 

interference in the decision-making processes of Aotearoa;  

e) The TPPA negotiations and any implementation will have a 

prejudicial impact on Māori in the rightful exercise of their Tino 

Rangatiratanga, self-determination and self-government. 

Relief sought  

44. The claimants ask that the Tribunal grant an urgent hearing of this claim.  

45. The claimants seek the following recommendations or findings:   

a) The Crown has acted contrary to the principles of Te Tiriti o Waitangi;  

 

b) There has been insufficient assessment by the Crown of the impact of 

the TPPA regime on the guarantees of Tino Rangatiratanga under Te 

Tiriti and on Māori sovereignty;  

c) That the claimants have been denied the right of active engagement in 

governance decisions that affect them as required by the Tiriti guarantee 

of their Tino Rangatiratanga;  

d) The Crown urgently begin meaningful engagement with the claimants on 

how the Waitangi Tribunals’ findings on sovereignty in the Northland 

Stage One Report will impact upon the relationship between the Crown 

and Ngāpuhi hapū and also with other hapū in the immediate future;  

e) Forthwith, the Crown immediately defer signing the TPPA until time and 

resources have been applied to properly engage with the Māori hapū in 

accordance with Te Tiriti o Waitangi obligations so the parties can ensure 

the claimants’ rights and interests are given priority over foreign states 

and investors; 
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f) As a matter of priority, the Crown and Māori hapū develop a framework 

of proper, good faith engagement by which international agreements 

must be assessed to ensure they comply with Te Tiriti o Waitangi 

obligations. The Crown must then actually implement such mechanisms 

to comply with its obligations to Māori under Te Tiriti o Waitangi when 

negotiating or entering international agreements;   

g) This may include the establishment of a specialist body of Māori who, 

with adequate resourcing, are able to determine whether the agreement 

is compliant with Te Tiriti;  

h) The Crown take immediate steps to implement the recommendations of 

the Wai 262 report as it relates to international agreements;   

i) Forthwith, the Crown release the current full draft text of the TPPA to 

Māori hapū to enable them to engage in an informed debate on the TPPA 

and its implications for them; and  

j) Any other recommendations the Tribunal sees fit to make.  

k) Counsel reserve for claimants the right to amend these pleadings.  

Kei Tamaki Makaurau, te Rā 3 o Hōngongoi, 2015 
 
At Auckland, dated this 3rd Day of July, 2015 
 

                                                                   
Tavake Barron Afeaki |Winston McCarthy |Rebekah Jordan 

Claimant Counsel 
 
To: The Registrar of the Waitangi Tribunal 
To: Learned Crown & Claimant Counsel – Wai 2522 and Wai 2523   




