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STATEMENT OF CLAIM 

PART A: THE CLAIMANTS 

1. This claim is filed by Timoti Flavell and others for and on behalf of Te 

Rūnanga-ā-Iwi o Ngāti Kahu (“TRINK”) and the whānau, hapū and iwi of 

Ngāti Kahu. They assert that they are Māori and meet the requirements 

for bringing a claim as set out under s6 of the Treaty of Waitangi Act 1975. 

2. TRINK was formally established by Trust Deed on 20 January 1996 and 

the whānau, hapū and iwi of Ngāti Kahu mandated TRINK with the 

responsibility to progress Ngāti Kahu Tiriti claims against the Crown, 

develop social welfare programmes, training and employment 

programmes, administer conservation and resource management 

matters, and progress health programmes, housing programmes and 

economic developments.  

3. In 2002 the Crown recognised TRINK as the mandated body to represent 

the following claims of Ngāti Kahu: Wai 16, 17. 117, 284, 295, 320, 544, 

548, 736, 913 and 1176 (“the claimants”). 

4. Ngāti Kahu hold monthly hui at marae within Ngāti Kahu to consider and 

discuss issues that are relevant to Ngāti Kahu. Following full and 

transparent discussions, decisions and resolutions are made by the hapū 

of Ngāti Kahu for Ngāti Kahu.  Ngāti Kahu believe this is a process that 

upholds and maintains the tikanga of their people.   

5. Ngāti Kahu maintain the position that they have always held and continue 

to maintain rangatiratanga over their rohe, whenua, moana, ngāhere, awa, 

wāhi tapu, taonga, whānau and tikanga. This rangatiratanga is held by the 

people and exercised in accordance with their tikanga and processes.  

6. Representatives of Ngāti Kahu have read the 5 applications (Wai 2522, 

Wai 2523, Wai 2530, Wai 2531 and Wai 2532) filed in relation to the Trans-

Pacific Partnership Agreement (“TPPA”) and support those claims and 

applications to be heard on an urgent basis. 
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7. In addition TRINK have been instructed by the hapū of Ngāti Kahu to file 

an urgent application and claim on behalf of the whānau, hapū and iwi of 

Ngāti Kahu opposing the Crown’s proposal to enter into the TPPA and ask 

that this claim be heard alongside the other 5 claims filed. 

PART B - THE CLAIM  

Background 

8. The Crown is currently negotiating an international agreement called the 

Trans-Pacific Partnership Agreement (“TPPA”). It involves eleven Asian 

and Pacific countries, including the United States. Ngāti Kahu assert that 

the agreement will have substantial and long-lasting prejudicial effects on 

the whānau hapū and iwi of Ngāti Kahu 

9. These Crown negotiations have been conducted in secret without any 

engagement, guidance, direction or consultation with Ngāti Kahu. While it 

seems that these negotiations have been occurring for a number of years, 

Ngāti Kahu only recently became aware of this significant international 

agreement and the impact it will have on the claimants Te Tiriti rights and 

rangatiratanga.  

10. The Crown have asserted that they have engaged with a wide spectrum 

of stakeholders on the TPPA. From the list that has been provided to the 

claimants (2008 – 2015), Ngāti Kahu note that only 4 of those groups 

represent Māori and nowhere in that list is Ngāti Kahu or their constituent 

hapū mentioned. 

11. The only substantive information Ngāti Kahu have received on the TPPA 

has unfortunately been by way of media and leaked documentation.  The 

Crown has not been forthcoming in providing information to the public let 

alone Māori as a Te Tiriti partner. Ngāti Kahu consider those actions are 

neither transparent nor are they actions that should be taken by a Te Tiriti 

partner acting in good faith.  

12. Despite the little information available, what Ngāti Kahu have been able to 

ascertain is that the TPPA will expose New Zealand to investor state 
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dispute resolution, and reduce the Crown’s ability to make law and policy 

over: 

(a) Human rights; 

(b) Food sovereignty; 

(c) Public health; 

(d) Water quality regulation and agricultural water use; 

(e) Energy regulation; 

(f) Regulation of environmental concerns, such as deep sea drilling for 

oil or ‘fracking’; 

(g) A cap on electricity prices; 

(h) Māori settlements; and 

(i) Policies aimed at alleviating poverty. 

13. What is a real concern to Ngāti Kahu, is the information that has been 

provided by the Crown directly. The Crown have implied that they are 

seeking a Treaty of Waitangi exception in the TPPA which will be similar 

to the exceptions agreed to in the WTO General Agreement on Tariffs and 

Trade (GATT).  

14. In the GATT agreement, all parties agreed that the interpretation of the 

Treaty of Waitangi, including the nature of the rights and obligations 

arising under it, shall not be subject to the dispute settlement provisions 

of the GATT Agreement. Furthermore the paragraph inserted in the GATT 

agreement which purports to protect Māori rights, could be disputed by 

China who could establish an arbitral tribunal to determine whether any 

measure referred to in that paragraph is inconsistent with their rights under 

the Agreement. 
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15. Considering the above, Ngāti Kahu assert that if the TPPA goes ahead, 

there is a real risk that damage could occur to their economy, their 

environment, hapū health, the ability to exercise kaitiakitanga and despite 

any “Treaty of Waitangi Exclusion”, the ability to exercise rangatiratanga 

within their own hapū will be usurped. These matters are all meant to be 

protected under Te Tiriti and its principles. 

16. Ngāti Kahu allege that the Crown has not dealt with the opposition to this 

agreement and instead, has been dismissive of concerns expressed about 

the TPPA as mere outbursts on anti-trade and foreign investment.  

Te Tiriti o Waitangi 

17. Ngāti Kahu are, together with the Crown, parties to Te Tiriti o Waitangi. By 

way of article two of Te Tiriti, the Crown guaranteed to Ngāti Kahu the 

continued exercise of their rangatiratanga.  

18. Ngāti Kahu say the Crown have breached Te Tiriti o Waitangi. 

Furthermore, Ngāti Kahu say the actions of the Crown concerning the 

TPPA are inconsistent with and therefore are in breach of one or more of 

the following principles of the Te Tiriti o Waitangi: 

(a) The principle of protection and preservation of Māori property and 

taonga and their right to control such property in accordance with 

their own customs and having regard to their own cultural 

preferences;  

(b) The principle of reciprocity, whereby the granting to the Crown of 

kawanatanga was in exchange for the Crown’s full recognition of 

Māori rangatiratanga; 

(c) The principle of partnership, which carries an obligation on the 

Crown to act towards its Te Tiriti partner in the utmost good faith;  
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19. Ngāti Kahu assert that:  

(a) They have been or are likely to be prejudicially affected by the acts, 

practices and omissions, by or on behalf of the Crown in its ongoing 

negotiation of the TPPA; and  

(b) That such acts, practices and omissions are inconsistent with the 

articles and the principles of Te Tiriti o Waitangi.  

20. This is further particularised below. 

First Cause of Action – Failure to recognise and protect rangatiratanga 

21. Ngāti Kahu say that in entering into, and potentially completing, 

negotiations on the TPPA, the Crown has failed to fully recognise their tino 

rangatiratanga. 

22. In particular: 

(a) Ngāti Kahu did not cede their sovereignty or tino rangatiratanga 

when signing Te Tiriti and therefore the Crown cannot relinquish that 

sovereignty or tino rangatiratanga in the proposed TTPA without the 

knowledge or acceptance of Ngāti Kahu;  

(b) By entering into and potentially concluding negotiations with the 

parties to TPPA without first having discussions with Ngāti Kahu; 

(c) By failing to engage, hold hui or seek guidance and direction from 

Ngāti Kahu at any point of the negotiations for the TPPA; 

(d) By failing to establish whether there will be opposition to the TPPA 

and where there is failing to adequately address the opposition to 

the TPPA; 

(e) By failing to recognise the effect the TPPA may have on the future 

exercise of Ngāti Kahu rangatiratanga.  
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Second Cause of Action – Failure to recognise and protect kaitiakitanga 

23. Ngāti Kahu say that in entering into negotiations to the TPPA, the Crown 

has failed to fully recognise their ability to exercise their full, exclusive and 

undisturbed rights as kaitiaki over lands, waterways, resources and ngā 

taonga katoa. 

24. In particular: 

a. By failing to protect and preserve Ngāti Kahu property and taonga. 

A fundamental principle of Te Tiriti is the protection and preservation 

of Māori property and taonga.1 The Crown has breached this 

principle by actively progressing these negotiations without Māori 

and specifically Ngāti Kahu engagement in the process. Māori were 

and are to be protected not only in the possession of their property 

but in their right to control such property in accordance with their 

own customs and having regard to their own cultural preferences2 

and to have protected their tino rangatiratanga, being the full 

authority, status and prestige with regard to Māori possessions and 

interests.3 

(a) By failing to recognise the right of Ngāti Kahu to control their property 

and taonga in accordance with their own customs and having regard 

to their own cultural preferences and in accordance with their 

tikanga;  

(b) By failing to recognise the effect the TPPA may have on the future 

exercise of Ngāti Kahu kaitiakitanga.  

Third Cause of Action – Failure to conduct itself in an open, transparent and 

fair manner 

25. Ngāti Kahu say that in entering into negotiations to the TPPA, the Crown 

failed to conduct an open, transparent and fair process.  

                                                           
1 New Zealand Māori Council v Attorney-General [1994] 1 NZLR 513, PC, 517 
2 Motunui-Waitara Report 2 ed. 1989 p51 
3 Manukau Report, p67 
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26. In particular: 

(a) By failing to release to Ngāti Kahu sufficient information in relation 

to the TPPA; 

(b) By failing to adequately address the concerns of those in opposition 

to the TPPA;  

(c) By failing to continually provide open, regular and robust 

communication to Ngāti Kahu at all stages of the negotiations to the 

TPPA;  

(d) By failing to seek agreement from Māori to enter into an agreement 

which may prejudice Māori rights and interests in their taonga;  

(e) By failing to consider Te Tiriti principles when shaping its approach 

to the TPPA negotiations;  

(f) By failing to consider past Waitangi Tribunal’s findings when shaping 

its approach to the TPPA negotiations; in particular: 

i) The Wai 262 Tribunals recommendations that: 

(1) the Māori Engagement Strategy be amended to require 

engagement over both binding and non-binding 

instruments, and that it provide for engagement beyond 

consultation where appropriate to the nature and 

strength of the Māori interest. As a starting point for that 

engagement, we would propose that the lead agency 

responsible for an international instrument consult with 

Te Puni Kōkiri before coming to a view whether there is 

a Māori interest, the likely nature and strength of that 

interest, and the degree of engagement that its priority 

might justify4; and 

                                                           
4 Ko Aotearoa Tēnei: Wai 262 page 690 para 8.8  
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(1) the Crown consider reporting its engagement with Māori, 

and the outcomes, to the relevant international body or 

forum5. 

i) The Wai 1040 Stage One Inquiry finding that: 

(1) In February 1840 the rangatira who signed te Tiriti did 

not cede their sovereignty. That is, they did not cede 

their authority to make and enforce law over their 

people or their territories. Rather, they agreed to share 

power and authority with the Governor. They agreed to 

a relationship: one in which they and Hobson were to 

be equal – equal while having different roles and 

different spheres of influence. In essence, rangatira 

retained their authority over their hapū and territories, 

while Hobson was given authority to control Pākehā6.  

 

(g) By knowingly adopting obligations under the TPPA that may prevent 

it from meeting its obligations under Te Tiriti, including 

implementation of recommendations of the Waitangi Tribunal.  

PART C: PREJUDICE 

27. Ngāti Kahu say that as a result of the acts and omissions of the Crown, 

they suffer prejudice as follows: 

(a) The TPPA negotiations and any implementation will have a 

prejudicial impact on the exercise of Ngāti Kahu rangatiratanga. 

Ngāti Kahu suffer from, and will continue to suffer from, the loss of 

their mana and hapū rangatiratanga. This has been undermined and 

usurped by the Crown by way of the TPPA;  

(b) Ngāti Kahu have been, and will be, denied the right to exercise tino 

rangatiratanga in the governance decisions that affect them, 

                                                           
5 Ko Aotearoa Tēnei: Wai 262 page 691 para 8.8 
6 He Whakaputanga me te Tiriti The Declaration and the Treaty,  Wai 1040, page xxii 
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including in respect of their health and wellbeing, their lands, 

waterways, resources and ngā taonga katoa;  

(c) If the Crown signs the TPPA then they will be doing so without any 

consideration as to its impact upon the rangatiratanga of Ngāti Kahu. 

This agreement purports to further erode that rangatiratanga without 

ever engaging with, consulting or obtaining the consent of Ngāti 

Kahu; 

(d) The TPPA negotiations and any implementation will have a 

prejudicial impact on the exercise of Ngāti Kahu kaitiakitanga. Ngāti 

Kahu have been, and will be, denied the right to exercise 

kaitiakitanga over and in respect of their lands of their lands, 

waterways, resources and ngā taonga katoa;  

(e) The TPPA may have a prejudicial impact on Ngāti Kahu rights in 

forestry, including the impacts it may have on the Tribunal’s ability 

to make binding recommendations for the return of Crown forest 

licensed land. This will prejudice Ngāti Kahu settlement aspirations 

as well as settlements already reached; and 

(f) Ngāti Kahu will be prevented from obtaining and maintaining an 

enduring settlement of their Te Tiriti o Waitangi claims if the Crown 

enters into the TPPA.  

PART D: RELIEF 

28. The claimants seek findings as follows: 

(a) That the claim be heard as a matter of urgency;  

(b) That the claim is well founded;  

(c) That the Crown has acted contrary to Te Tiriti o Waitangi and its 

principles; 

(d) That there has been inadequate consideration of rangatiratanga as  

guaranteed in Te Tiriti o Waitangi; 
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(e) That the Crown has denied Ngāti Kahu the right, as a Te Tiriti 

partner, to actively engage in decisions that affect them;  

(f) That the Crown immediately halt progress towards signing the 

TPPA; 

(g) That the current full draft text of the TPPA be released to Ngāti Kahu 

immediately;  

(h) That the Crown meaningfully engage with Ngāti Kahu;  

(i) That the Crown provide an undertaking that they will not enter into 

any TPPA until it has satisfied its obligations to Māori under Te Tiriti 

o Waitangi including consulting and seeking guidance and direction 

on the proposed agreement; and 

(j) Any other recommendations the Tribunal sees fit to make.  

29. The claimants reserve the right to amend this statement of claim.  

 

Dated at Auckland this 17th day of July 2015 

 

 
Te Kani Williams / Alana Thomas / Ihipera Peters 
Counsel for Te Rūnanga-ā-Iwi o Ngāti Kahu 




