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AND CONSUMER NEW ZEALAND INC 

 Second Applicant 

 NGĀTI KAHUNGUNU IWI INC  

 Third Applicant 

 OXFAM NEW ZELAAND 

 Fourth Applicant 
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 Fifth Applicant 

 ASSOCIATION OF SALARIED MEDICAL 
SPECIALISTS 

 Sixth Applicant 

 NEW ZEALAND NURSES ASSOCIATION INC 

 Seventh Applicant 

 NEW ZEALAND TERTIARY EDUCATION 
UNION TE HAUTŪ KAHURANGI O 
AOTEAROA 

 Eighth Applicant 

 



1 

 

3164485_3.DOCX 

The respondent by his solicitor says in response to the undated statement of claim filed 

and served on 5 August 2015: 

1. Parties 

1.1 In relation to the allegations in paragraph 1.1: 

1.1.1 He admits the first applicant is a Professor of Law at the 

University of Auckland Faculty of Law; 

1.1.2 He otherwise has insufficient knowledge of and therefore 

denies the allegations in paragraph 1.1. 

1.2 In relation to the allegations in paragraph 1.2: 

1.2.1 He admits the second applicant is an incorporated society 

under the Incorporated Societies Act 1908 and is registered 

as a charitable entity under the Charities Act 2005; 

1.2.2 He otherwise has insufficient knowledge of and therefore 

denies the allegations in paragraph 1.2. 

1.3 In relation to the allegations in paragraph 1.3: 

1.3.1 He admits the third applicant is a mandated iwi organisation 

and that Ngati Kahungunu were original claimants in the 

WAI 262 claim; 

1.3.2 He otherwise has insufficient knowledge of and therefore 

denies the allegations in paragraph 1.3. 

1.4 In relation to the allegations in paragraph 1.4: 

1.4.1 He admits the fourth applicant is an international 

development NGO; 

1.4.2 He otherwise has insufficient knowledge of and therefore 

denies the allegations in paragraph 1.4. 



2 

 

3164485_3.DOCX 

1.5 In relation to the allegations in paragraph 1.5: 

1.5.1 He admits the fifth applicant is a registered incorporated 

society; 

1.5.2 He otherwise has insufficient knowledge of and therefore 

denies the allegations in paragraph 1.5 

1.6 In relation to the allegations in paragraph 1.6: 

1.6.1 He admits the sixth applicant is a union; 

1.6.2 He otherwise has insufficient knowledge of and therefore 

denies the allegations in paragraph 1.6. 

1.7 In relation to the allegations in paragraph 1.7: 

1.7.1 He admits the seventh applicant is an incorporated society; 

1.7.2 He otherwise has insufficient knowledge of and therefore 

denies the allegations in paragraph 1.7. 

1.8 He has insufficient knowledge of and therefore denies the allegations 

in paragraph 1.8. 

1.9 He admits the allegations in paragraph 1.9. 

2. Official Information Act 1982 

2.1-2.7 Paragraphs 2.1 to 2.7 contain propositions of law to which he is not 

required to plead; however he relies on the provisions of the Official 

Information Act 1982.   

3. The Trans-Pacific Partnership Agreement 

3.1 He admits the allegations in paragraph 3.1. 

3.2 He admits the allegations in paragraph 3.2. 

3.3 In relation to the allegations in paragraph 3.3: 
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3.3.1 He admits that New Zealand is the formal depository for the 

official documents for the negotiations. 

3.3.2 He admits that there have been a significant number of 

formal and informal rounds of multilateral and bilateral 

negotiations and engagement between officials and meetings 

of Ministers through to the present. 

3.3.3 Save as otherwise admitted, he denies paragraph 3.3.  

3.4 He admits paragraph 3.4.  He says further that the confidentiality 

arrangement provides that: 

3.4.1 Negotiating partners may share the documents covered by 

the confidentiality arrangement with people outside 

government where those people participate in that 

government’s domestic consultation process and need to see 

the documents. 

3.4.2 The arrangement requires that anyone given access to the 

documents must be aware of the confidentiality obligation 

that attaches to them.  

3.5 He admits paragraph 3.5 and relies on the letter in its entirety.  He 

says further: 

3.5.1 That the confidentiality arrangement provides that 

“negotiating texts, proposals of each Government, 

accompanying explanatory material, emails related to the 

substance of the negotiations, and other information 

exchanged in the context of the negotiations, is provided 

and will be held in confidence, unless each participant 

involved in a communication subsequently agrees to its 

release.” 

3.5.2 That the confidentiality arrangement specifically provides 

that “[A]ll participants plan to hold these documents in 

confidence for four years after entry into force of the Trans 
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Pacific Partnership Agreement, or if no agreement enters 

into force, for four years after the last round of 

negotiations.” 

3.6 In relation to the allegations in paragraph 3.6: 

3.6.1 He admits no formal list of the chapters of the TPP has ever 

been released but says further that the United States Trade 

Representative released a list of issues under negotiation as 

agreed to by the TPP negotiating partners in Hawaii in 

November 2011 which is available at  

https://ustr.gov/tpp/outlines-of-TPP 

3.6.2 He denies that little substantive official information has been 

provided by the States Parties and says further that New 

Zealand and the other negotiating partners have released 

information to keep the public informed about the TPP 

negotiations.  

3.6.3 He admits that there have been leaks of purported TPP 

documents but does not comment on the provenance or 

authenticity of such documents; 

3.6.4 Except as expressly admitted, he otherwise denies the 

allegations in paragraph 3.6. 

3.7 He denies the allegations in paragraph 3.7 and says further that: 

3.7.1 The Ministry of Foreign Affairs and Trade has provided as 

much information as possible, consistent with 

New Zealand’s best interests and the confidentiality 

arrangement, about the progress of the negotiations and the 

issues under discussion through meetings with stakeholders 

and members of the public and via its website.   

3.8 (a) In relation to the allegations in paragraph 3.8(a) he says: 
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3.8.1 He admits that the Office of the US Trade Representative 

listed certain issues as being under negotiation as at 12 

November 2012.   

3.8.2 He denies that state-owned enterprises were one of the 

issues listed.   

3.8.3 He otherwise admits paragraph 3.8(a). 

(b) He admits paragraph 3.8(b). 

3.9 In relation to the allegations in paragraph 3.9: 

3.9.1 He admits there have been leaks of purported TPP 

documents; 

3.9.2 He does not comment on the provenance, authenticity or 

content of the documents referred to in paragraph 3.9. 

3.10 In relation to the allegations in paragraph 3.10: 

3.10.1 He admits that US officials gave a briefing on the TPP on 12 

November 2011 and the transcript of the briefing includes 

the passage quoted in the statement of claim. 

3.10.2 He otherwise denies paragraph 3.10. 

3.11 In relation to the allegations in paragraph 3.11, he says that the 

negotiating partners are working towards resolution of a limited 

number of significant issues and TPP negotiations may well be 

brought to a conclusion by the end of September or shortly 

thereafter.  Except as expressly admitted, he otherwise denies the 

allegations in paragraph 3.11.   

3.12 He admits the allegations in paragraph 3.12. 

3.13 In relation to the allegations in paragraph 3.13, he says that the 

negotiating partners are working towards resolution of a limited 

number of significant issues and negotiations may well resume within 
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the next few weeks.  Except as expressly admitted, he otherwise 

denies the allegations in paragraph 3.13. 

3.14 In relation to the allegations in paragraph 3.14, he: 

3.14.1 Admits that if the negotiating partners reach agreement 

that there will be no further substantive amendments to 

the text, but there is provision for minor amendments 

reflecting consistency of terminology arising from the 

‘legal scrub’ process; 

3.14.2 Admits that each nation will engage in domestic 

processes necessary to ratify the agreement and says 

further that in New Zealand’s case, the process to do so 

is principally set out in the Cabinet Manual and the 

Standing Orders and requires decision-making and advice 

both by the Executive and by Parliament; 

3.14.3 Otherwise denies paragraph 3.14. 

3.15 He denies the allegations in paragraph 3.15 and says further that the 

Ministry continues to engage with stakeholders while the TPP 

remains under negotiation. 

4. The Request for Information under the Act 

4.1 He admits the allegations in paragraph 4.1 insofar as they reflect the 

wording of the first applicant’s letter sent by email and dated 

25 January 2015. 

4.2 He admits that on 6 January 2015 the European Union Ombudsman 

released a report in relation to the European Union’s negotiations 

with the United States over the Transatlantic Trade and Investment 

Partnership.  He otherwise denies paragraph 4.2. 

4.3 He admits paragraph 4.3. 

4.4 In relation to the allegations at paragraph 4.4: 
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4.4.1 He admits the first applicant sought urgency for the request, 

or at least an answer within the statutory period under the 

Act with no extension of time; 

4.4.2 He admits that the first applicant said in her letter of 25 

January 2015 that it was expected that there would be a 

ministerial meeting March at which crucial decisions would 

be made and that she sought urgency for the request, or at 

least an answer within the statutory period under the Act 

with no extension of time.  He otherwise has insufficient 

knowledge of and therefore otherwise denies the allegations 

in paragraph 4.4. 

4.5 He admits the allegations in paragraph 4.5. 

4.6 He admits the allegations in paragraph 4.6. 

4.7 He admits the allegations in paragraph 4.7 and says further that the 

email was sent at 10.16pm because the Parliamentary IT network had 

been down that afternoon and the first applicant was told this in the 

email.   

4.8 He admits the allegations in paragraph 4.8. 

4.9 In relation to the allegations in paragraph 4.9: 

4.9.1 He admits that he refused to release the information sought 

on 27 February 2015, and will rely on his letter of that date 

according to its terms; 

4.9.2 Except as expressly admitted, he otherwise denies the 

allegations in paragraph 4.9. 

4.10 In relation to the allegations in paragraph 4.10: 

4.10.1 He denies that the refusal of the request is out of step with 

the information released by other TPP partners to their 

citizens; 



8 

 

3164485_3.DOCX 

4.10.2 He denies that the refusal of the request is out of step with 

the information released by New Zealand in relation to other 

multilateral negotiations; 

4.10.3 He says that he did consider the purposes of the Official 

Information Act 1982 in responding to the request and the 

wider democratic values referred to in paragraph 4.10(c); 

4.10.4 Paragraph 4.10 is otherwise in the nature of submission 

and/or contains propositions of law to which he is not 

required to plead. 

4.11 In relation to the allegations in paragraph 4.11: 

4.11.1 He admits the first applicant asked him for the grounds in 

support of his reasons to refuse the official information 

request; 

4.11.2 He will rely on the response according to its terms; 

4.11.3 Paragraph 4.11 contains propositions of law to which he is 

not required to plead; 

4.11.4 Except as expressly admitted, he otherwise denies the 

allegations in paragraph 4.11. 

4.12 He admits the allegations in paragraph 4.12.  

4.13 He admits the allegations in paragraph 4.13. 

4.14 He admits that the first applicant rang his office.  He otherwise has 

insufficient knowledge and therefore denies paragraph 4.14.  

4.15 He admits the allegations in paragraph 4.15 and will rely on the letter 

dated 12 March 2015 according to its terms. 

4.16 He has no knowledge of and therefore denies the allegations in 

paragraph 4.16. 

4.17 He admits paragraph 4.17.  
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4.18 In relation to the allegations in paragraph 4.18: 

4.18.1 He admits the description of the Chief Ombudsman’s 

decision in so far as it reflects the text of the final decision 

dated 29 July 2015; 

4.18.2 He says further that he did not expressly rely on s 9(2)(d) of 

the Act at the time of refusing the first applicant’s request, 

but that ground is also applicable. 

5. Grounds for Judicial Review 

5.1-5.7   Paragraphs 5.1 to 5.7 are in the nature of submission and/or contain 

propositions of law to which he is not required to plead.  

AND BY WAY OF AFFIMRATIVE DEFENCE 

6. He repeats paragraphs 1 to 5 (inclusive) and pleads, by way of affirmative 

defence: 

First Affirmative Defence: Official Information Act 1982 

7. He pleads and relies on s 34 of the Official Information Act 1982 in respect of 

categories ‘(b)’ and ‘(h)’ of the first applicant’s request, and says that because 

the Chief Ombudsman is still to make a decision in respect of ‘(b)’ and ‘(h)’, 

the applicants are prevented from judicially reviewing his decision in respect of 

those categories. 

 

This document is filed by Virginia Hardy, solicitor for the respondent, of Crown Law. 

The address for service of the respondent is Crown Law, Level 3, Justice Centre, 
19 Aitken Street, Wellington 6011.  Documents for service on the respondent may be 
left at this address for service or may be: 

(a) posted to the solicitor at PO Box 2858, Wellington 6140; or 

(b) left for the solicitor at a document exchange for direction to DX SP20208, 
Wellington Central; or 

(c) emailed to the solicitor at virginia.hardy@crownlaw.govt.nz 

 


