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STATEMENT OF CLAIM 

1.  Parties 
 
1.1. The first applicant, Professor Jane Kelsey, is a Professor of Law at 

the University of Auckland Faculty of Law who specialises in 

research and scholarship in law and policy and international 

economic regulation and is an internationally recognised expert on 

the Trans-Pacific Partnership Agreement (TPPA) negotiations. 

1.2. The second applicant, Consumer New Zealand Inc, is an 

incorporated society under the Incorporated Societies Act 1908 

and is registered as a charitable entity under the Charities Act 

2005.  It has more than 90,000 members and is a recognised 

consumer advocate on behalf of all New Zealanders.  Its principal 

aim is to collect and disseminate information of benefit to 

consumers and, in doing so, advance the interests of its members 

and those of consumers generally.  It considers the TPPA is likely 

to significantly impact on all New Zealand consumers. 

1.3. The third applicant, Ngāti Kahungunu Iwi Incorporated is a 

mandated iwi organisation.  Ngāti Kahungunu is the third largest 

iwi.  Geographically the tribe has the second longest coastline in 

the country from Paritū in the North to Turakirae in the South. 

Ngāti Kahungunu Iwi Incorporated maintains an independent 

position to provide research, advice and advocate for the interests, 

rights, values, beliefs and practices of Ngāti Kahungunu alongside 

its whānau and hapū.  Their mission is to enhance the mana and 

well-being of Ngāti Kahungunu.  Ngāti Kahungunu were original 

claimants on the WAI262 “flora, fauna and intellectual property” 

claim to the Waitangi Tribunal which, amongst other things, was 

about providing for involvement of Māori in the development of 

New Zealand's positions on international instruments affecting 

indigenous rights.    Ngāti Kahungunu continues that work in their 

continuing advocacy for substantive engagement with Māori in 

relation to the TPPA. 
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1.4. The fourth applicant, Oxfam New Zealand, is a trust with 

objectives of the reduction of poverty and the elimination of 

injustice.  It is an international development non governmental 

organisation (NGO) interested in trade negotiations that model 

transparency and include mechanisms to protect sovereignty for 

developing nations.  It considers that draft clauses of the TPPA 

that have been leaked cause concern in respect to the possible 

impact on New Zealanders and for vulnerable populations in 

developing nations who are party to the agreement.  

1.5. The fifth applicant, Greenpeace New Zealand, is a registered 

Incorporated Society.  It is an independent environmental 

organisation that acts to change attitudes and behaviour to protect 

and conserve the environment and to promote peace.  It is 

concerned that the TPPA will allow foreign corporates to legally 

challenge New Zealand laws that protect our environment because 

they affect their profits. It sees approval of the TPPA having a 

significant and negative impact on New Zealanders being able to 

protect their natural heritage. 

1.6. The sixth applicant, the Association of Salaried Medical 

Specialists, is the union representing the employment and 

professional interests of specialists and other salaried senior 

doctors and dentists, most of whom are employed in the public 

health service where it has a membership of over 90%.  The 

Association is concerned about the lack of transparency over the 

potential impact of the TPPA on New Zealand’s health system, the 

failure to allow an independent assessment of the impact of the 

TPPA on the health system, the risks for the ability of Pharmac to 

negotiate less expensive  pharmaceuticals and reduced sovereignty 

in the development of public health policies (such as tobacco and 

alcohol control) including through the investor-state disputes 

process. 
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1.7. The seventh applicant, the New Zealand Nurses Organisation 

(NZNO), is an incorporated society whose purpose is to promote 

and advocate for professional excellence in nursing, to progress 

the profession of nursing, and to enhance the health and wellbeing 

of all people of Aotearoa New Zealand.   NZNO’s major concern 

is that TPPA provisions could lead to a significant increase in the 

costs of medicines, and medical devices, which would adversely 

affect equitable access to healthcare.  It considers that open access 

to the government’s expert assessment and cost benefit analysis in 

relation to, for example, data extensions of biologics is essential  to 

inform potential cost effects of the TPPA on public health.   

1.8. The eighth applicant, the New Zealand Tertiary Education 

Union Te Hautū Kahurangi o Aotearoa (TEU) represents the 

interests of 10,000 workers employed in the tertiary education 

sector across New Zealand who are committed to the advancement 

of tertiary and further education, teaching and research, and 

academic freedom.  The TEU is particularly concerned about the 

exposure of education as a commodity that can be traded like any 

other goods or services. This has the potential  to undermine New 

Zealand's legislative right to academic freedom and, as a result, to 

undermine and compromise the quality of education that can 

presently be guaranteed under New Zealand law. 

1.9. The respondent, the Hon Tim Groser, is the Minister of the Crown 

responsible for Trade and who, in that capacity, refused Professor 

Kelsey’s request for information under the Official Information 

Act 1982 of 25 January 2015. 

2.  Official Information Act 1982 
 
2.1. The relevant legislation is the Official Information Act 1982 (“the 

Act”), section 4 of which provides that:  

The purposes of this Act are, consistently with the principle of the 
Executive Government's responsibility to Parliament,— 
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(a)  to increase progressively the availability of official 
information to the people of New Zealand in order— 

 
(i) to enable their more effective participation in the making 

and administration of laws and policies; and 
 

(ii) to promote the accountability of Ministers of the Crown 
and officials,— 

  
and thereby to enhance respect for the law and to promote the 
good government of New Zealand:  

 
 (b)  to provide for proper access by each person to official 

information relating to that person:  
 
 (c)  to protect official information to the extent consistent with the 

public interest and the preservation of personal privacy.  
 

2.2. Section 5 of the Act provides:  

The question whether any official information is to be made 
available, where that question arises under this Act, shall be 
determined, except where this Act otherwise expressly requires, in 
accordance with the purposes of this Act and the principle that the 
information shall be made available unless there is good reason for 
withholding it. 

 
2.3. Sections 6 and 9 of the Act outline what constitute “good reason” 

for the withholding of information. 

2.4. Section 15 of the Act imposes a statutory duty on every Minister to 

whom a request is made “as soon as reasonably practicable, and in 

any case no later than 20 working days after the day on which the 

request is received by that . . Minister” to decide whether to 

release the information and notify the requestor. 

2.5. Section 15A of the Act empowers a Minister to extend the 

statutory time limit for specified reasons including that 

“consultations necessary to make a decision on the request are 

such that a proper response to the request cannot reasonably be 

made within the original time limit”. 

2.6. Section 18 of the Act provides that requests for official 

information may be refused only for one or more specified 

reasons. 
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2.7. Section 19 of the Act provides that, where a request is refused, the 

Minister shall give the reason for refusal and, if the applicant so 

requests, the grounds in support of that reason. 

3.  The Trans-Pacific Partnership Agreement 
 
3.1. The negotiations over the TPPA originated in the Trans-Pacific 

Strategic Economic Partnership Agreement (the P4) between New 

Zealand, Chile, Singapore and Brunei Darussalam which came 

into force in January 2006. 

3.2. The US joined negotiations to extend that agreement in February 

2008. President Obama confirmed US participation in November 

2009.  Other nations joined subsequently and the proposed 

agreement was renamed the Trans Pacific Partnership. The twelve 

currently participating countries are: Australia, Brunei, Canada, 

Chile, Japan, Malaysia, New Zealand, Peru, Singapore, US and 

Vietnam. 

3.3. New Zealand is the formal depository for the official documents 

for the negotiations.  Nineteen rounds of formal negotiations were 

held between March 2010 and August 2013 and two meetings of 

Ministers.  Since August 2013 there have been at least eight 

informal negotiating rounds (“intersessionals”) and five meetings 

of Ministers.   

3.4. In March 2010 the original TPPA negotiating parties entered into a 

confidentiality arrangement.   

3.5. Subsequently, on 29 November 2011, the New Zealand 

Government released a form letter reflecting an agreement 

between the negotiating parties that was formalised in an exchange 

of letters. The negotiating parties agreed to hold in confidence, for 

four years after entry into force of the TPPA or the last round of 

negotiations: the negotiating texts, proposals of each Government, 

accompanying explanatory material, emails related to the 
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substance of the negotiations, and other information exchanges in 

the context of the negotiations. The applicants rely on the letter 

according to its terms and in its entirety.  

3.6. No formal list of the chapters of the TPPA has ever been released 

and little substantive official information has been provided by the 

States Parties, though some documents have been leaked. 

3.7. New Zealand, in particular, has released little official information 

about the TPPA; less than a number of other negotiating states in 

these negotiations and less than it has released in other 

international negotiations. 

3.8. On 12 November 2011 the Office of the US Trade Representative: 

(a) listed the following issues as being under negotiation: market 

access for goods, textiles and apparel, rules of origin, customs, 

trade remedies, technical barriers to trade, sanitary and 

phytosanitary standards, intellectual property, government 

procurement, investment, cross-border services, financial 

services, e-commerce, telecommunications, competition, state-

owned enterprises, labour, environment, temporary entry of 

business personnel, cooperation and capacity building, legal 

issues; and  

(b) identified four cross-cutting issues as being regulatory 

coherence, small and medium enterprises, development, and 

competitiveness and business facilitation.  

3.9. In addition, leaked documents since November 2011 have revealed 

annexes on special topics, such as transparency in healthcare 

technologies and medical devices.  

3.10. In various documents, including in a Briefing on 12 November 

2011 (the 2011 Briefing), US officials recognised the far-reaching 

nature of topics under discussion, describing the TPPA as “a high-
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standard agreement that is dealing with new trade issues as well, 

so it goes beyond trade agreements that have existed in the past”. 

The potential behind the border impact of the TPPA includes 

significant areas of domestic law and policy such as intellectual 

property, pharmaceuticals, genetically modified organisms, 

financial regulation, state-owned enterprises, decision-making 

processes of the Pharmaceutical Management Agency 

(“Pharmac”), and investment regulation. The applicants will rely 

on the 2011 Briefing according to its terms and in its entirety. 

3.11. The negotiations on the TPP are nearing their conclusion.  The 

technical work on the text is largely complete and final decisions 

are principally being held up by market access negotiations on 

agriculture and automobiles and outstanding issues on 

pharmaceuticals. 

3.12. The ministerial meeting in Maui, Hawaii, from 28 to 31 July 2015 

ended without consensus on all issues. 

3.13. Discussions between the negotiating parties are ongoing and a 

further attempt to reach agreement on the TPPA is likely before 

the beginning of September 2015, in order to allow it to be 

processed through the US Congress. 

3.14. After agreement is reached by the negotiating parties to the TPPA 

it is envisaged that there will be no further amendments to the text 

of the TPPA but each nation will engage in domestic processes 

necessary to ratify the TPPA or not. 

3.15. There is no understanding that the New Zealand government will 

engage in public consultation before agreeing to the TPPA. 

4.  The Request for Information under the Act 
 
4.1. On 25 January 2015 the first applicant, Professor Kelsey, wrote to 

the Minister requesting specified information relating to the New 

Zealand position in the negotiations of the TPPA, viz.: 
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(a) The original negotiating mandate for the financial services and 

investment chapters of the Trans-Pacific Strategic Economic 

Partnership and the inclusion of the United States in those 

negotiations, and the subsequent negotiating mandate and/or 

amendments to those mandates in relation to the TTP 

negotiations; 

(b) A list of the titles, dates and topic of all documents tabled by 

New Zealand in the negotiations; 

(c) All papers tabled by New Zealand during the negotiations up 

to 31 December 2013,  aside from proposed texts; 

(d) All papers tabled by New Zealand during the negotiations 

since 31 December 2013, aside from proposed texts; 

(e) All proposals for text and amendments to the text tabled by 

New Zealand during the negotiations up to 31 December 2013; 

(f) All proposals for text and amendments to the text tabled by 

New Zealand during the negotiations since 31 December 2013; 

(g) Briefing notes and position papers provided by the Ministry to 

yourself, to the Cabinet, to other government agencies or to 

Opposition parties or spokespersons on general or specific 

matters; 

(h) Any cost-benefit study, impact assessment or similar analysis 

or evaluation of the proposed agreement as a whole, of specific 

provisions, or impacts on particular sectors or policies that 

have been conducted by or for the New Zealand government. 

4.2. The categories of information requested by Professor Kelsey 

broadly reflect the categories of documents recommended for 

release in an own-initiative inquiry by the European Union 

Ombudsman in relation to the European Union’s (EU) 

negotiations with the United States (US) over the Transatlantic 
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Trade and Investment Partnership (TTIP) (the EU Ombudsman 

Report).  The EU Ombudsman Report was released on 6 January 

2015 and the applicants rely on it according to its terms and in its 

entirety.  

4.3. The statutory deadline of twenty working days under the Act for 

the Minister’s response was 23 February 2015.  

4.4. Given her understanding at the time that there would be a meeting 

of Ministers from the negotiating states parties in March at which 

crucial decisions would be made, Professor Kelsey sought urgency 

for the request or, at least, an answer with no extension of time.  

4.5. On 2 February 2015 the Minister’s Office advised Professor 

Kelsey by email that her request was being considered.  The 

applicants rely on this email, and the other emails and letters in the 

paragraphs below in this part of the submissions, according to their 

terms and in their entirety. 

4.6. At 6pm on 23 February 2015 Professor Kelsey requested that the 

information be sent to her by both email and post, if practicable. 

4.7. At 10.16pm on 23 February 2015, the Minister’s Office emailed 

Professor Kelsey extending the deadline for the request to 2 March 

2015 “owing to the need to complete consultations” regarding the 

request. 

4.8. That same evening Professor Kelsey replied, pointing out that she 

had asked for urgency or, at least, no extension and asked for those 

portions of the request that were complete to be released and only 

those that still require completion of consultations to be released 

on 2 March 2015. 

4.9. On 27 February 2015 the Minister replied with a blanket refusal to 

release any information, on the grounds that: 
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(a) the making available of that information would be likely to 

prejudice the international relations of the Government of New 

Zealand (s 6(a));  

(b) the making available of that information would be likely to 

damage seriously the economy of New Zealand by disclosing 

prematurely decisions to change or continue government 

economic or financial policies relating to the entering into of 

overseas trade agreements (s 6(e)(vi)); 

(c) withholding the information is necessary to enable a Minister 

of the Crown or any department holding the information to 

carry out, without prejudice or disadvantage, negotiations and 

that is not outweighed by other considerations that render it 

desirable, in the public interest, to make that information 

available (s 9(2)(j)); 

(d) the information requested cannot be made available without 

substantial collation or research (s 18(f)), particularly in 

relation to briefing notes and position papers requested in 

paragraph (g) of the request. 

4.10. The blanket refusal of the request, and the suggestion that there is 

good reason to withhold all of the information requested, is out of 

step with:  

(a) the information released by other nations to their citizens in the 

same negotiations; 

(b) the information released during other multilateral negotiations 

involving New Zealand;  

(c) the democratic value of transparency of New Zealand’s 

international law obligations, especially when they foreclose 

domestic policy and regulatory options; and  

(d) the purpose of the Official Information Act 1982.   
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4.11. On 2 March Professor Kelsey asked the Minister, under s 19(a)(ii) 

of the Act, for the grounds in support of the Minister’s general 

reasons for his refusal, which must have already been considered 

in deciding to refuse her request.  Professor Kelsey’s request was 

made as a matter of urgency given the reported imminence of a 

crucial meeting of Ministers of states parties, and asked for 

immediate advice from the Minister if it was not possible for the 

Minister to respond by Monday 9 March 2015. 

4.12. On 6 March 2015 Professor Kelsey complained to the Ombudsman 

about the Minister’s refusal to release the information requested. 

4.13. On 9 March 2015 Professor Kelsey further emailed the Minister’s 

Office asking for the grounds since she was leaving New Zealand 

on 10 March. 

4.14. On 10 March 2015 Professor Kelsey rang the Minister’s Office 

who advised that they had requested the reply from the Ministry of 

Foreign Affairs and Trade (MFAT) by the previous day and it had 

not yet arrived and that they would get back to Professor Kelsey 

later that day. 

4.15. On 12 March 2015 the Minister’s Office wrote to Professor Kelsey 

saying the grounds for withholding the documents were set out in 

the letter of 27 February 2015.   

4.16. From the date of her complaint Professor Kelsey kept in regular 

contact with the Chief Ombudsman, and her office, making them 

aware that she wished to test the Minister’s decision by way of 

judicial review.   

4.17. On 23 July 2015 Professor Kelsey received a provisional opinion 

from the Chief Ombudsman, upholding all elements of the 

Minister’s refusal to release any information. 
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4.18. On 29 July 2015, Professor Kelsey received a draft final opinion 

and then the final opinion, from the Chief Ombudsman.  The final 

opinion deferred the Chief Ombudsman’s decision on two aspects 

of Professor Kelsey’s request but otherwise upheld the 

withholding of information requested on the basis of section s 6(a) 

of the Act.  The opinion also considered that the Minister was 

entitled to withhold information on the basis of sections 6(b)(i), 

which the Chief Ombudsman reported MFAT had clarified to her 

was a principal ground for the Minister’s decision.  Finally, the 

opinion considered that withholding of information was justified 

on the basis of s 9(2)(d) of the Act, which appears not to have been 

relied upon by the Minister or MFAT; on that basis she did not 

form a final opinion on the application of s 6(e)(vi).   

5.  Grounds for judicial review 
 
5.1. There is an important public interest in the information requested 

being publicly available in order to inform the people of New 

Zealand of the issues under negotiation in the TPPA and the 

position being taken by the New Zealand government, on behalf of 

the people of New Zealand, in relation to those issues with 

potentially far reaching consequences for all New Zealanders for 

the foreseeable future. 

5.2. The blanket decision of the Minister to refuse to release any 

information requested is inconsistent with the purpose of the Act 

and unlawful in that it: 

a) is contrary to s 4 of the Act because it does not enable the 

more effective participation of the people of New Zealand in 

the making and administration of laws and policies, or 

promote the accountability of Ministers or enhance respect 

for the law or promote the good government of New Zealand 

or protect official information to the extent consistent with 

the public interest. 
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b) is contrary to s 5 of the Act because it is not consistent with 

the purpose in s 4 or the principle that information shall be 

made available unless there is good reason for withholding 

it; 

c) is not justified by s 6(a) of the Act because making available 

at least some of the information requested would not be 

likely to prejudice New Zealand’s international relations; 

d) is not justified by s 6(b)(i) of the Act because making 

available at least some of the information requested would 

not be likely to prejudice the entrusting of information to the 

Government of New Zealand on a basis of confidence by 

other governments; 

e) is not justified by s 6(e)(vi) of the Act because making 

available at least some of the information requested would 

not be likely to damage seriously the economy of New 

Zealand and would not disclose prematurely decisions to 

change or continue government economic or financial 

policies relating to the entering into of overseas trade 

agreements; 

f) is not justified by s 9(2)(d) of the Act because withholding 

all of the information is not necessary to avoid prejudice to 

the substantial economic interests of New Zealand;  

g) is not justified by s 9(2)(j) of the Act because withholding all 

the information is not necessary to enable the Minister to 

carry on, without prejudice or disadvantage, negotiations; 

h) alternatively to (f) and (g), even if that reason does apply it is 

outweighed, in relation to at least some information, by the 

public interest in having the information made available; 
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i) is not justified by s 18(f) of the Act because the conditions of 

that reason were not satisfied. 

5.3. The Minister’s failure to respond to the request as soon as 

reasonably practicable, or even within the statutory timeframe, 

required by s 15 was unlawful.  

5.4. The Minister’s extension of the request, after the statutory 

timeframe had expired, was unlawful. 

5.5. The Minister’s failure to provide grounds for the reasons cited in 

his original letter is unlawful. 

WHEREFORE the applicant seeks:  

In relation to the decisions to withhold information: 

(a) a declaration that information cannot be withheld on a blanket 

basis, including by withholding whole documents or categories 

of documents; and 

(b) an order by way of mandamus, under section 4(1) of the 

Judicature Amendment Act 1972 and/or part 30 of the High 

Court Rules, that each piece of information covered by the first 

applicant’s request be assessed for release under the Act on a 

case by case basis; and 

(c) a declaration that withholding information under s 6 of the Act, 

requires the Minister to identify, and explain to the applicant, 

with sufficient particularity the nature of the prejudicial effect 

and of any serious or real and substantial risk at the time of 

responding to the request: 

i.  in relation to prejudice to New Zealand’s international 

relations under s 6(a),  
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ii. in relation to prejudice to the entrusting of information to 

the Government of New Zealand on a basis of confidence 

by another government under s 6(b)(i),  

iii. in relation to serious damage to the New Zealand 

economy under s 6(e); 

and that, in failing to undertake the above steps, the Minister 

acted unlawfully. 

(d)  a declaration that the Minister’s withholding of all the 

information he withheld under sections 6(a), 6(b)(i) and 6(e)(vi) 

is not lawful; 

(e) declarations that: 

i. the requirements for withholding information under s 

9(2)(d) and 9(2)(j) of the Act are not present in relation to 

all of the information requested; or, alternatively that; 

ii. there is a significant public interest in making the 

information requested about the TPPA available, such as 

to outweigh, with respect to at least some of the 

information requested, any ground to withhold 

information under s 9(2)(d) and 9(2)(j); and 

iii. if the public interest considerations in favour of release 

are so equally balanced with the reasons for withholding 

that the decision-maker is in two minds as to whether the 

information should be disclosed, then the information 

should be disclosed; 

and that, in failing to act in accordance with section 9(2)(d) 

and 9(2)(j) of the Act, the Minister has acted unlawfully; 

(f) a declaration that the executive government cannot contract out 

of, or defeat over four years, the purpose and operation of the 
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Act by entering into an international agreement on 

confidentiality; 

(g) a declaration that withholding the information requested is not 

justified by s 18(f) of the Act;  

(h) a declaration that the failure to provide grounds for the 

Minister’s reasons under s 19(a)(ii) is unlawful; 

In relation to the initial response to the first applicant’s request: 

(i) a declaration that:   

i. the Minister’s failure to respond to the request as soon as 

reasonably practicable or even within the statutory 

timeframe was unlawful;  

ii. a declaration that the Minister’s extension of the request 

was unlawful. 

and 

(j) leave to be reserved to the applicants to apply for any 

supplementary or consequential orders; 

(k) costs. 

 

This statement of claim is filed by Peter Cranney, solicitor for the 
abovenamed plaintiff.  The address for service of the abovenamed 
applicant is Oakley Moran, L1, 15 Brandon St, Wellington 6011. 

Documents for service on the above-named applicants may be left at the 
above address or may be: 

(a) Couriered or posted to the solicitor at L1, 15 Brandon St, 
Wellington 6011; or 

(b) send to the solicitor by email at PCranney@oakleymoran.co.nz;   

and, in either case, also copied to counsel at 
matthew.palmer@chambers.co.nz. 


