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MAY IT PLEASE THE TRIBUNAL 

 

A. INTRODUCTION 

“…indigenous rights and the role of the indigenous voice in international forums are 

areas where New Zealand should be leading the world. The special place [of Māori]... in 

our systems of governance is a foundation for our national identity and cohesion..” 

– Ko Aotearoa Tēnei: Taumata Tuarua, Chapter 8. 

 

1. The Wai 262 claim was prosecuted by groups of hapu and iwi from throughout the 

motu1 and was of extraordinary scope and breadth in which almost no part of the 

legislative framework was left untouched as the claim proceeded.  

2. The claims sought recognition and protection for Matauranga Maori and rights in 

respect of indigenous flora and fauna and fundamentally called into question, not just 

the adequacy of the protections given by the intellectual property regime; the Protected 

Objects regime; aspects of the education system;  the environmental decision-making 

regime and those parts of the health system that involved rongoa; but also brought a 

focus to  the wider decision-making processes of the Crown, including, the way in 

which the Crown negotiates international instruments on behalf of Aotearoa/New 

Zealand. 

3. It is the way in which the Crown negotiates these international instruments and 

confirms the content of the same, in breach of its Te Tiriti o Waitangi obligations, 

which is the gravamen of the present claim which has been brought by  Papaarangi M 

J Reid, Moana Jackson, Angeline Ngahina Greensill, Hone Pani Tamati Waka Nene 

Harawira, Rikirangi Gage and Moana Maniapoto ( Wai 2522) .  

4. It has been initiated largely because of the abject failure of the Crown to ever grapple 

with the issues that were addressed by the Wai 262 Waitangi Tribunal Inquiry.  Further, 

                                                        
1  Wai 262 was the 262nd claim registered with the Waitangi Tribunal. It was lodged on 9 October 1991 

by six claimants on behalf of themselves and their iwi: Haana Murray (Ngāti Kurī), Hema Nui a 

Tawhaki Witana (Te Rarawa), Te Witi McMath (Ngāti Wai), Tama Poata (Ngāti Porou), Kataraina 

Rimene (Ngāti Kahungunu), and John Hippolite (Ngāti Koata). 
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each of the claimants who are expert practitioners in their various areas of expertise are 

very aware of what the Waitangi Tribunal itself has recognised: 

“… that with each international instrument that it signs up to, the Crown 

has less freedom in how it can provide for and protect Māori, their tino 

rangatiratanga, and their interests in such diverse areas as culture, economic 

development and the environment.”2 

5. A theme throughout the claim is that the Crown has refused or failed to recognise, 

and has actively attempted to displace the tino rangatiratanga of Nga Rangatira o Nga 

Hapu katoa o Aotearoa.  This was guaranteed to Maori by virtue of the Preamble and 

Article II of Te Tiriti o Waitangi. 

6. The Crown’s actions assume Maori sovereignty is subordinate to its own; however 

the claimants assert that neither they nor their hapu have ever ceded their tino 

rangatiratanga nor their Maori Mana Motuhake to the Crown.  They are supported in 

this regard by recent findings of the Waitangi Tribunal in Stage One Hearings of the 

Te Paparahi o Te Raki Inquiry process. 

The Claim 

7. When the claim was lodged on the 23rd June 2015 the claimants alleged that the TPPA 

will constrain the Crown’s ability to regulate its policies, both social and economic, 

to deal with its Te Tiriti obligations, and to actively protect the interests of Maori hapu 

and iwi and their esteemed institutions.  Now that the text of the TPPA has been 

released, following execution of the document on the 4th February 2016, these 

concerns remain. 

8. This is because prior to entering into negotiations regarding the TPPA and since its 

confirmation and execution: 

a) there was insufficient, or no assessment by the Crown of the TPPA’s impact upon 

the foresaid rights of Māori under the Treaty;  

                                                        
2  Wai 262 Waitangi Tribunal, Ko Aotearoa Tenei: A Report into Claims Concerning New Zealand Law 

and Policy Affecting Māori Culture and Identity, Second report [Wai 262], para 8.7, p.689 
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b) there was inadequate, or no consultation with Māori as to the TPPA’s effect upon 

the aforesaid guarantees under the Treaty;  

c) in entering into the TPPA negotiations the Crown adopted a procedure that is 

inconsistent with the aforesaid rights of Māori under the Treaty; 

d) the Crown is knowingly adopting obligations under the TPPA that could prevent 

it from meeting its obligations under Te Tiriti, including the implementation of 

recommendations of the Waitangi Tribunal;  

e) the TPPA will place greater emphasis on the economic values of intellectual 

property at the expense of other values important to Maori, as recognised in Te 

Tiriti and the UN Declaration on the Rights of Indigenous Peoples (UNDRIP), 

such as communal knowledge systems and the cultural and spiritual relationship 

that indigenous peoples have with their natural environments, and their 

responsibilities as kaitiaki; 

f) the TPPA will not provide that, in the case of any inconsistency with the Crown’s 

obligations to Māori under Te Tiriti, the latter must prevail, as the proposed 

exception provision is inadequate to ensure Maori rights are fully protected and 

does not empower Maori to intervene to protect their rights; 

g) any international laws, conventions or other legal instruments morally or legally 

binding on the New Zealand Government which are inconsistent with the 

Crown's obligations to Māori under the Treaty and which are enacted or 

otherwise adopted by or on behalf of the Crown, are in breach of the Treaty; 

h) the TPPA replicates, on an international level, the Crown's omissions in meeting 

its obligations to Māori under the Treaty domestically; and  

i) the Treaty imposes an obligation upon the Crown to put in place mechanisms to 

ensure it can meet its obligations to Māori under the Treaty prior to entering into 

any international agreements and the Crown have failed to do so.3 

ISDS 

                                                        
3  Statement of Claim (23rd June 2015) Wai 2522 #1.1.1, at para [33]. 
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j) the TPPA permits a process known as Investor State Dispute Settlement 

(“ISDS”).  In essence this process allows foreign investors to have the same 

ability to sue as nations to enforce certain provisions of the Agreement.  The 

Crown has made no significant attempt to engage with Maori over how their 

interests can be protected from the application of the ISDS regime. 

k) by signing up to the TPPA the Crown will give foreign investors the right to sue 

the Crown for introducing laws or policies which the companies claim would 

significantly hurt its investments. These laws and policies might include changes 

to the law on any of the following issues (among others): 

i) Water quality regulation and agricultural water use; 

ii) Energy regulation; 

iii) Regulation of deep sea drilling for oil or on ‘fracking’; 

iv) Smoking control laws;  

v) Access to affordable medicines; 

vi) A cap on electricity prices;  

vii) Requiring a Treaty of Waitangi assessment prior to approval of foreign 

investments; and 

viii) Policies aimed at alleviating poverty. 

l) Where a foreign entity sues the Crown, the dispute is decided in an offshore 

tribunal, with no right for Maori or any other interested party to participate.  

These tribunals do not follow the doctrine of stare decisis, nor is their process 

open and robust.  These tribunals act on causes of action not recognised at 

common law or statute in New Zealand, conferring rights on foreign corporations 

that are superior to those of Maori in their own country. 

m) the Investment Tribunals have the power to order huge sums as reparations.  By 

entering the TPPA, the Crown exposes New Zealanders and Maori to these 

processes. The TPPA would significantly expand the obligations of New Zealand 

under existing treaties because of the parties involved, especially the United 
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States of America, and additional protections conferred on investors. Any award 

against the Crown will be paid by the New Zealand taxpayer, including Maori. 

n) the legal uncertainty involved in ISDS is a cause for concern not only in the 

outcome of any particular dispute that may arise, but also in the Crown’s 

assessment of legal risks and ability to provide redress as it considers the 

Waitangi Tribunal's recommendations. 

Inadequacy of the ‘Treaty of Waitangi Exception’ as a means of Active Protection  

o) Since 2001 a Treaty of Waitangi exception has been included in all free trade 

agreements that the Crown has signed.  The general form of the text of the 

exception has evolved to read:  

“Provided that such measures are not used as a means of arbitrary or 

unjustified discrimination against persons of the other Party or as a disguised 

restriction on trade in goods and services, nothing in this agreement shall 

preclude the adoption by New Zealand of measures it deems necessary to accord 

more favourable treatment to Maori in respect of matters covered by this 

agreement, including in fulfillment of its obligations under the Treaty of 

Waitangi”. 

The Parties agree that the interpretation of the Treaty of Waitangi, 

including as to the nature of the rights and obligations arising under it, shall not 

be subject to the dispute settlement provisions of this Agreement. Chapter 16 

(Dispute Settlement) shall otherwise apply to this Article. An Arbitral Tribunal 

established under Article 16.8 (Request for the Establishment of an Arbitral 

Tribunal) may be requested by [country signing agreement] to determine only 

whether any measure referred to in paragraph 1 is inconsistent with their rights 

under this Agreement.  

p) The Crown has implied that such an exception will preserve the Crown’s ability 

to treat Maori, their Treaty partner, as well as or better than those who receive 

rights under the Agreement.  The exception does not achieve its purpose. 

The Treaty of Waitangi exception and the Honour of the Crown 
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q) The Treaty of Waitangi exception does not afford the protection for Maori that 

Te Tiriti requires, nor the principle of the honour of the Crown. 

r) The honour of the Crown is an overarching principle of the Treaty of Waitangi 

which produces a duty to consult whenever Treaty principles are invoked. 

s) Implicit in the principle of the honour of the Crown is that Maori will be able to 

participate in a consultation regime. This did not occur until after the TPPA had 

been executed. 

Prejudice and The Chilling Effect 

9. The Claimants contend that the proposed TPPA will cause them prejudice including: 

a) The Crown has undermined its Treaty partner by failing to provide information 

and actively consult with Maori in good faith regarding the TPPA; 

b) The Crown has failed in its duty to actively engage with Maori in decisions that 

impact on their rights under Te Tiriti and in international law, notably the 

UNDRIP; 

c) The Crown will empower foreign states and foreign investors to exert influence 

over and challenge decisions the New Zealand Government for implementing 

policies aimed at meeting its Tiriti obligations, and at addressing inequities and 

improving social outcomes for Maori;  

d) Loss of Maori intellectual property rights, both cultural and in native flora and 

fauna; 

e) Settlement of grievances will be prejudiced, whether they be concluded 

settlements or settlements that may be reached in the future; 

f) The TPPA, by allowing ISDS, will have a chilling effect on Crown policies 

involving Maori, and Crown policy indirectly affecting Maori, such as the 

Smokefree 2025 goal and access to affordable medicines; 

g) Maori kaitiakitanga will be prejudiced by the TPPA, including protection of their 

coastal areas from oil exploration; 
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h) The TPPA will have a prejudicial impact on Maori rights in forestry, and 

including the impacts it may have on the Tribunal’s ability to make binding 

recommendations on Crown forestry.  This will prejudice Maori settlement 

aspirations as well as settlements already reached; and 

i) The TPPA will require the Crown to sign up to UPOV, and take other action 

contrary to the findings of the Wai 262.  The Crown has also ignored the Wai 

262 Tribunal on engagement when seeking to sign international agreement. 

FOCUS OF THE URGENCY  

10. When the Waitangi Tribunal granted urgency after a series of interlocutory hearings it 

identified two issues:   

(i)  Whether or not the Treaty of Waitangi exception clause is indeed the effective 

protection of Maori interests it is said to be; and 

(ii)  What Maori engagement and input is now required over steps needed to ratify 

the TPPA (including by way of legislation and/or changes to Government 

policies that may affect Maori). 

11. Claimants sought and received confirmation from the Tribunal that the failure of the 

Crown to meet its Treaty obligations to date was an integral part of the consideration 

of issue (ii). 

12. Each of these issues were allocated to different counsel in the hearings process to 

pursue to facilitate coordination and the hearing of evidence and submission.  As lead 

counsel we were given the significant task of analysing Issue One having regard to 

the case studies that formed part of the particular instructions to each of the expert 

witnesses. These matters will be dealt with in turn in the substantive body of our 

submission. 

13. For completeness we wish to adopt the submissions of counsel for the NZMC Mr 

Andrews; submissions for Te Runanga o Te Rarawa & others by Ms Mason; 

submissions for Ngati Kahu Trust by Mr Williams and submissions for the Third Party 

Mr Anaru Kira with respect to the matters of consultation and engagement. The relevant 

standards for consultation and engagement with Maori following the Wai 262 report 

which were discussed in our opening submission.  In light of the analysis now available 
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to the Tribunal we respectfully seek recommendations that there has been a failure both 

with respect to the process of consultation undertaken and an abject failure to engage 

with Maori as contemplated by the standards affirmed in Treaty of Waitangi 

Jurisprudence in Wai 262 and subsequent reports and obligations expressly set in the 

United Nations Declaration of the Rights of Indigenous Peoples. We have included in 

our final commentary a basis for how future engagement with the Crown and Maori in 

the negotiation and development of international instruments may be developed which 

we commend as a way forward given the ongoing inaction by the Crown since the 

release of the Wai 262 report. 

 

THE HEARING 

 

14. On 23 March 2016 claimant counsel filed a chronology of events that outlines some of 

the key points in the process undertaken by the Crown and claimants in the course of 

this inquiry. That chronology is adopted for the purposes of these closing submissions 

(Wai 2522 still awaiting a number from the Tribunal). 

15. In this claim significant evidence has been filed by Professor Jane Kelsey; Moana 

Maniapoto; and Dr Papaarangi Reid for the claimants. In addition to those briefs of 

evidence set out in Appendix One of our Opening Submissions (Wai 2522 #3.3.8(a))  

further documents were placed before the Tribunal during the course of the hearing 

which took place in Wellington during the week of 14th to the 18th March in Wellington. 

We attach as Appendix Two an  index of that further material which is also relied upon 

by counsel. 

16. Viva voce evidence was heard by the Tribunal on Monday the 14th March by Dr 

Papaarangi Reid and by Professor Jane Kelsey. On Friday the 18th March 2016, Ms 

Moana Maniapoto gave her testimony with Professor Kelsey, Dr Ridings and Associate 

Professor Kawharu convening a panel discussion at the Tribunal’s direction to consider 

six particular matters identified for further commentary by the Tribunal.4 Opening 

                                                        
4All experts note some ambiguity in the interpretation of the 2nd paragraph of  

  clause 29(6). 

Q. What drafting changes would be required to remove ambiguity? 

Q. How significant is the risk arising from the ambiguity? 

Q.  Do the experts consider that the risk is sufficiently high to warrant action during the ratification stage? 

If so, what would be the recommended action and why? 

2. Please consider the example set out in Associate Professor Kawharu’s brief pages 200-206. Do all 

agree with this analysis? 
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Statements were presented by each of our witnesses prior to their testimony being heard 

and copies of these opening statements were provided following the conclusion of the 

hearing to assist the Tribunal in its deliberations. 

CROWN APPROACH 

17. The Crown has sought to limit the purview of the Tribunal in this Inquiry, pointing out 

that the Tribunal’s jurisdiction is limited by the Treaty of Waitangi Act 1975 (‘The 

Act’) which is: 

An Act to provide for the observance, and confirmation, of the principles 

of the Treaty of Waitangi by establishing a Tribunal to make recommendations 

on claims relating to the practical application of the Treaty and to determine 

whether certain matters are inconsistent with the principles of the Treaty 

18. At paragraph 17 of their opening submissions (Wai 2522 #3.3.10) they assert that: 

“The role of the Tribunal is “to make recommendations on claims relating 

to the practical application of the Treaty” and to determine whether certain 

matters are inconsistent with the principles of the Treaty. 

19. In the Supreme Court judgment of Haronga v Waitangi Tribunal, the court summarised 

the relevant provisions of the Treaty of Waitangi Act 1975 with focus on the preamble, 

from where the Crown’s position is drawn , and the statutory scheme with particular 

regard to the meaning of sections 5 and 6.  The Court said that the Tribunal’s role is to 

determine whether a claim is well founded, on the basis of whether there has been a 

relevant inconsistency in Crown actions in terms of the principles of the Treaty noting:5 

The structure of ss 6(1)–(3) is as follows: 

                                                        
3. What do you see as the risk of prejudice to Maori from the Investor State Dispute provisions in the 

TPPA and why? 

4. What is the effect of Article 18.7.2 and Annex 18A which requires NZ to either accede to UPOV 91 

or implement a plant variety rights system to give effect to UPOV 91. 

Q.  What (if any) space does NZ have to develop a regime in tension with UPOV 91? 

5. What policy and practice should the Crown adopt domestically to best protect Maori interests in the 

event of an ISDS? 

6. NZ is contemplating FTA with EU. What should it do, and when, in relation to its domestic treaty 

partner? 

 
5  Haronga v Waitangi Tribunal [2011] NZSC 53, at [128]. 
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(a) The relevant claim is as to inconsistency rather than for particular relief. This is 

apparent from the words of s 6(1). 

(b) The obligation of the Tribunal under s 6(2) is to inquire into that claim, that is, to 

inquire into whether there has been a relevant inconsistency. 

(c) Where the Tribunal finds such a claim to be well-founded, it may ― if it thinks fit 

having regard to all the circumstances of the case (as the legislature puts it in s 

6(3)), make recommendations. 

20. The focus of the Crown’s case is clear to the claimants. The Crown’s ability to meet its 

obligations to Māori is not compromised by the Trans Pacific Partnership (“TPP” or 

“the Agreement”) because they assert as much, whether this is indeed the fact or not. 

The government is engaging with Māori in a manner they have deemed (my emphasis) 

proportionate to the scale and nature of the interests potentially impacted, and will 

continue to assess and develop its plans in this regard.  

21.  As often happens in debates over major issues between Maori and the Crown, the 

Crown has attempted to set the parameters of the discourse within its own view of its 

authority. 

22. The difficulty with this approach is that any exercise of interest balancing must in our 

submission be seen in this light.  The interests that are being considered are not those 

asserted by tangata whenua, but merely those that the government ascribes to Maori 

within the assimilatory framework of colonial design and Crown agent participation 

(Te Puni Kokiri (TPK) or Ministry of Foreign Affairs and Trade (MFAT)  in the 

negotiation of international instruments.  It is our submission, that the position adopted 

by the Crown, with respect to Maori engagement with the Crown, is a good example 

of how the Crown controls legal debates using the rubric of its own policy objective to 

reject indigenous forms of rangatiratanga and thus to legitimize its unilateral assertion 

of sovereignty which is challenged by the claimants. 

23. It is the sincere desire of our claimants that these practices will be scrutinised against 

the guarantee of tino rangatiratanga in Article 2 of Te Tiriti  and the Tribunal will 

provide in its recommendation a basis from which an enduring Te Tiriti compliant 

relationship between Maori and the Crown may be developed and applied in the present 
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situation  and sustained in all future developments.  Support for this approach can be 

drawn from earlier Waitangi Tribunal jurisprudence. 

24. The  Taranaki Tribunal observed: 

“The special circumstances accruing to indigenes require that they should 

be respected as founding peoples and not merely as another cultural minority”.6 

Further: 

“The whole history of Government dealings with Maori of Taranaki has 

been the antithesis to that envisaged by the Treaty of Waitangi.  The Draft 

Declaration on the Rights of Indigenous Peoples affirms the relevance of the 

Treaty's principles for the global environment of today, defines the required 

relationship between governments and their indigenes, and emblazons in vivid 

relief the many respects in which the ability of Taranaki Maori to develop in their 

own country was removed from them7 

25. When the Waitangi Tribunal considered the claim by Te Waka Kai Ora (Wai 262) it 

found that: 

“Maori interests in international instruments exist on a sliding scale. For 

some instruments the interest will be small and the level of engagement 

correspondingly minor. For others consultation will be needed so that the Maori 

interests may be properly understood and fairly balanced. In these situations, 

engagement through high quality consultation ought to result in the degree of 

protection to which the Treaty entitles the particular Maori interest at stake. In 

situations where Maori interests are so central to the entire instrument, such as 

DRIP, or to a part of it, such as article 8 (j) of the CBD, then the Maori interest 

– when given its due weight – may require more than consultation. It may require 

the Crown to negotiate with Maori and to proceed only with their agreement. At 

the far end of the spectrum, it may even be appropriate for the Crown to step 

aside – by agreement- and allow the Maori Treaty partner to speak for New 

Zealand. The repatriation of taonga seemed to us an example when this might be 

                                                        
6  Wai 143, The Taranaki Report: Kaupapa Tautahi, At [12.1] 

 

 
7  Ibid at [12.2] 
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justified. The Crown’s present policies and practices are not compliant with the 

Treaty.”8 

26. The Crown position has relegated the role of Maori in these kinds of agreements as 

falling at the lower end of the spectrum. For reasons which will now follow the 

Claimants seek the rejection of such an approach and encourage the Tribunal, having 

regard to the Wai 262 observations, to assess the role of Maori as one where Māori 

consent should be sought. 

27. We rely, for a finding of fact in this respect, on this Tribunal’s own observations when 

it commented:  

The TPPA in both substance and reach is substantially different from 

previous free trade agreements. It appeared to us that the TPPA would require 

a relative surrender of national sovereignty of greater magnitude than has been 

the case with previous trade agreements. If that assumption was correct, this 

would heighten the Crown's duty of active protection. In negotiating entry into 

the TPPA, the Crown ought to ensure that it was properly informed as to Treaty 

rights and interests put in issue, and it ought to take proper steps to preserve its 

capacity to honour its Treaty obligations to Māori.9 

THE TRANS-PACIFIC PARTNERSHIP AGREEMENT 

28. The Trans-Pacific Partnership Agreement (TPPA) is a massive document, comprising 

30 chapters, many annexes, and further side letters. It took more than five years to 

negotiate. When concluded in October 2015, and signed in February 2016, there were 

twelve negotiating parties ranging from the United States of America, Japan and 

Canada, to New Zealand, Brunei Darussalam and Vietnam.  

29. The TPPA contains many new rules and obligations on states that have never 

previously been included in such an agreement, and extends existing obligations in 

unprecedented ways. These impose new constraints on governments’ ‘behind the 

                                                        
8  Wai 262 Waitangi Tribunal, Ko Aotearoa Tenei: A Report into Claims Concerning New Zealand Law 

and Policy Affecting Māori Culture and Identity, Second report [Wai 262], para 8.7, p.689 

 
9  Memorandum-Directions of Presiding Officer dated 11 December 2015 (Wai 2522 # 2.5.19) para 15. 
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border’, including on their autonomy to determine their preferred policy options and 

regulations.10  

30. The future impact of the TPPA is unknowable. That makes it all the more crucial that 

the rules do not fetter the rights of Maori or the ability of the Crown to meet its 

obligations to them. 

 

 

 

THE TREATY OF WAITANGI EXCEPTION 

31. The Treaty of Waitangi Exception adopted by the Crown since the New Zealand 

Singapore Free Trade Agreement (FTA) in 2001 has been included as Article 29.6 of 

the TPPA. 

32. There are three serious problems with the Treaty Exception: 

(i) the threshold for its application of ‘more favourable treatment’; 

(ii) the second paragraph and its application to ISDS; and 

(iii) the application of the chapeau, especially to investment disputes. 

The threshold of ‘more favourable treatment’ 

Scope of ‘more favourable treatment’ 

33. The relevant part of paragraph 1 reads:  

nothing in this Agreement shall preclude the adoption by New Zealand of 

measures it deems necessary to accord more favourable treatment to Maori in 

respect of matters covered by this Agreement, including in fulfilment of its 

obligations under the Treaty of Waitangi.  

                                                        
10  The scope of the TPPA was discussed in Affidavit of Professor Elizabeth Jane Kelsey dated 17 June 

2015, Wai 2522, # A1, para paras [23] and [26] – [33]. 
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34. The claimants’ position, and that of their expert Professor Kelsey, has consistently been 

that the Treaty Exception applies only to measures that accord more favourable 

treatment (MFT) to Maori.  

35. Measures or actions of the Crown that do not confer more favourable treatment on 

Maori are not covered by the Exception. In that situation a breach of an obligation under 

the TPPA would need to be saved by one of the other exceptions.  

36. The term ‘more favourable treatment’ is vague. ‘Treatment’ suggests some action 

directed towards Maori. ‘Favourable’ requires an advantage to Maori from that 

treatment. ‘More favourable’ requires a comparator against which the treatment is then 

measured; however, the provision does not indicate the appropriate comparator. 

Whether a measure falls within this description of ‘more favourable treatment’ is an 

objective test.  

37. Associate Professor Kawharu distinguished between a narrow interpretation, where one 

or more Maori are specifically advantaged vis-à-vis a person of another TPPA party, 

probably in a commercial sense; and a broader interpretation, where an investor is 

disadvantaged from treatment that benefits Maori more generally. She preferred the 

latter but noted that it might be too broad for a tribunal to accept.11  

38. Whether the narrow or broader interpretation is adopted, the problem remains that there 

needs to be ‘treatment’ that is ‘more favourable’ to Maori and there needs to be a 

comparator. 

39. This may be obvious where the state or investor has successfully established a breach 

of a rule for which discrimination is an element, such as national treatment, most-

favoured nation treatment, certain performance requirements imposed as a condition of 

investment, or certain forms of direct or indirect expropriation. However, it will be 

more problematic where the claim involves other forms of expropriation or a breach of 

the minimum standard of treatment, or the failure of the government to comply with 

certain requirements under the TPPA, such as implementing a law or adopting an 

international treaty. 

The continuum for assessing ‘more favourable treatment’ 

                                                        
11  Brief of Evidence of Amokura Kawharu (24 February 2016) Wai 2522, #A35 paras [60]-[61] 
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40. The three experts initially agreed that more favourable treatment can be viewed along 

a continuum, but there is no bright line where a measure no longer qualifies. At one 

end of the spectrum a measure could be explicitly designed to confer a tangible benefit 

on Maori. At the other end, there could be purely incidental benefits to Maori as 

members of the general population or community. In between there will be different 

degrees to which favourable treatment to Maori has been a motivation for the 

government, and contributed to the adoption of measures that also benefit non-Maori, 

creating disagreement and uncertainty about whether they should be entitled to 

protection under the Treaty provision.  

41. Under the interpretation originally agreed among the experts that cut-off point is crucial 

to meeting the threshold for the Exception to apply. Different Points on the spectrum 

are set out further here for clarity: 

(i) A measure explicitly directed to Maori as Maori, which provides direct 

advantages that are not available to a person of another TPPA party or other non-

Maori, would be covered.  

(ii) A measure explicitly directed to Maori that confers an advantage on both Maori 

and non-Maori, and which is not available to a person from another TPPA party, 

may or may not be covered, depending on the intention, policy rationale and 

degree of benefit to non-Maori.  

(iii) A generic measure from which Maori benefit as New Zealanders, even 

disproportionately as with improved access to affordable medicines or tobacco 

control measures, would not be covered.  

42. Where a tribunal would set the cut off point for (ii) would depend on a case-by-case 

basis and be impossible to identify in advance. 

43. A measure that does not confer an advantage on Maori, but for example adopts 

processes or criteria based on tikanga Maori or kaitiakitanga, would not be ‘more 

favourable treatment’. 
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44. A decision by the government not to take an action, such as non-compliance with an 

obligation to adopt UPOV 1991 or a domestic equivalent thereof, would also not 

constitute ‘more favourable treatment’.12 

The self-judging choice of measure 

45. The government’s decision to adopt a measure that falls within the definition of ‘more 

favourable treatment’ on the grounds that it is necessary to fulfil the Crown’s 

obligations to Maori, is self-judging, subject to a requirement that the government has 

adopted the measure in good faith.  

46. All three experts were agreed on that at their meeting on 22 January 2016. 

47. Dr Ridings subsequently shifted her position after receiving and considering advice 

from Professor McRae. This is presumably the same argument presented in the affidavit 

of Professor McRae that the Tribunal declined to admit.  The claimants object as a 

matter of principle to Professor McRae’s evidence being introduced by proxy. 

48. The process adopted by the Crown also prejudiced the claimants during the hearing, as 

Dr Ridings’ new interpretation was never put to Professor Kelsey in cross-examination 

by the Crown, as it was to Associate Professor Kawharu, and Professor Kelsey did not 

have the transcripts of either of the other experts’ evidence prior to the panel discussion 

at the end of the hearing.   

49. Dr Ridings now argues that every ingredient in that sentence is self-judging, including 

whether a measure is more favourable treatment.13 This conflates the right to decide 

the need for a measure with the right to decide what kind of measure is required to meet 

that need. If correct, a tribunal could only review New Zealand’s compliance with its 

obligations by considering whether there was a breach of the chapeau.14 

50. That proposition is unsound for the following reasons. 

 Analogy with the Security Exception 

                                                        
12  Annex 18-A on UPOV 1991 is discussed below. 

 
13  Dr Ridings, Transcript of hearing, Day 3 Morning Session 1 (16 March 2016),  page 5, lines 10-16. 
14  Ibid.  
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51. The Treaty Exception is clearly an adaptation of the standard wording of the General 

Exception provision in Article XX of the GATT and Article XIV of the GATS, which 

are imported into the TPPA through Article 28.1. It reads (using a selected exemplar): 

Subject to the requirement that such measures are not applied in a manner 

which would constitute a means of arbitrary or unjustifiable discrimination 

between countries where the same conditions prevail, or a disguised restriction 

on international trade, nothing in this Agreement shall be construed to prevent 

the adoption or enforcement by any contracting party of measures … b) 

necessary to protect human, animal or plant life or health. 

52. In this example ‘necessary’ relates to the objective ‘to protect human, animal or plant 

life or health’.  

53. In the case of the Treaty Exception the equivalent objective is to fulfil those obligations 

to Maori, including under the Treaty of Waitangi, the Crown is minded to accept.  

54. The Security Exception in Article 29.2 of the TPPA varies this by introducing a self-

judging element. The necessity of applying measures to fulfil its peace and security 

obligations is conditioned by the words ‘it considers’.  

Nothing in this Agreement shall be construed to: … preclude a Party from 

applying measures that it considers necessary for the fulfilment of its obligations 

with respect to the maintenance or restoration of international peace or security, 

or the protection of its own essential security interests. 

55. This was clearly intended to circumscribe a tribunal’s ability to review the ‘necessity’ 

of that measure, applying a ‘necessity test’ that essentially considers whether there were 

available options to achieve the same objective with less burdensome effects on other 

parties’ interests.15 

56. The term ‘it deems necessary’ was clearly inserted into the Treaty Exception for the 

same reason: to avoid the application of the ‘necessity’ test, whereby a tribunal would 

                                                        
15  The necessity test is discussed in Brief of Evidence of Amokura Kawharu (24 February 2016) Wai 

2522, #A35 at para [77]. 
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review the range of options available to the Crown to achieve its objective and whether 

its choice of measure was the least burdensome option reasonably available.  

 

 

Partially neutralising the chapeau  

57. Under Dr Ridings’ approach a dispute tribunal could not consider the threshold 

question of whether the measure amounted to ‘more favourable treatment’ to Maori. 

The Crown’s action could be reviewed only under the chapeau.  

58. However, the chapeau is not simply concerned with the good faith of the government’s 

actions. A tribunal must assess whether the measure is ‘used as a means of arbitrary 

or unjustified discrimination against persons of the other Parties or as a disguised 

restriction on trade in goods, trade in services and investment, …’.   

59. The tribunal would need to consider first whether the measure was discriminatory, and 

then look for a rational link between the measure and the policy objective,16 and assess 

whether its use constituted arbitrary or unjustified discrimination.  

60. That assessment could still be conducted and the government held to account for a 

breach, when the measure was clearly discriminatory.  

61. However, if the tribunal was considering a measure of the kind referred to in paragraph 

41 (ii) or (iii) and decided it was not discriminatory, New Zealand could not be found 

to have breached the chapeau. For example, a measure intended to make medicines 

more affordable to New Zealanders is unlikely to be considered discrimination, even 

though it would disproportionately benefit Maori because of their poor health status. 

The chapeau would therefore not apply. By contrast, if the wording in the chapeau had 

prohibited ‘arbitrary or unjustified treatment’ of a person of another TPPA party, the 

tribunal could examine whether the treatment was arbitrary or unjustified. 

62. The tribunal could only consider whether the measure was a disguised barrier to trade 

in goods or services or to investment, which is a related but distinct consideration 

                                                        
16  Dr Ridings, Transcript of hearing, Day 3 Morning Session 1 (16 March 2016),  page, page 45 
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designed to prevent disguised protectionism.  This part of the chapeau does not apply 

to an alleged breach of the intellectual property chapter. 

63. The effect would be to make certain actions or measures adopted by the Crown even 

more self-judging and protected from scrutiny. It would be extremely difficult for the 

Crown to convince a tribunal that was the intention of the Treaty Exception and that a 

tribunal would adopt an interpretation that could produce that outcome. 

 A purposive interpretation 

64. Associate Professor Kawharu initially rejected Dr Riding’s re-interpretation as wrong.  

She revised that during the panel discussion at the hearing, noting that case law to guide 

interpretation of self-judging provisions is sparse and not directly applicable.17 She was 

prepared to accept that the wider scope of ‘self-judging’ that was proposed was 

‘reasonable’, rather than ‘unlikely’, but that it was also arguable the other way. If taken 

too far, New Zealand would lose the cover of good faith.18 

65. In her further memorandum of 21 March 2016 Associate Professor Kawharu clarified 

her view. She observed that exceptions in trade agreements normally preserve a 

government’s policy space in relation to specific subject matter, not the specific means 

to achieve the policy objective.  She made it clear that she favoured a purposive 

interpretation under which the exception is only partly self-judging and where ‘more 

favourable treatment’ would be objectively assessed, in contrast to the literal 

interpretation proposed by Dr Ridings, with which she still found difficulty. 

Interpretation in Light of Objectives 

66. The Vienna Convention requires interpretation of a provision in light of the ordinary 

meaning of its terms in their context and in light of its object and principles. The TPPA 

has no comprehensive statement of objects or principles, aside from the Preamble in 

which the Parties recognise a number of goals and considerations.  

                                                        
17  The cases involving Argentina, discussed in Campbell McLachlan, ‘Investment Treaties and General 

International Law’, ICLQ, vol 57, 2008, 361-401, McLachlan, Exhibit 1, Brief of Evidence of 

Amokura Kawharu (24 February 2016) Wai 2522, #A35, p.363, are the closest of any known 

investment disputes, but the security exception there was not explicitly self-judging and no tribunal 

was prepared to read that into it. 
18  Associate Professor Kawharu, Trans-Pacific Partnership Agreement Inquiry (Friday 18 March 2016) 

Day 5 Session 3, page 2 
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67. Much has been made of the preambular recognition of governments’ right to regulate 

and the importance of cultural identity and cultural diversity. But the TPPA is 

fundamentally a WTO-compatible, regional economic integration agreement intended 

to liberalise trade and investment. Its structure, the nature of its rules and the 

presumptions that circumscribe the permitted exceptions provide further context for 

that view.  

68. Even with the uniqueness of the Treaty Exception, and New Zealand’s intention that 

its interpretation of the Treaty of Waitangi is self-judging, it is untenable to suggest 

that a tribunal would elevate those objectives to the extent required to uphold Dr 

Ridings’ re-interpretation, and accept the associated limitation on its jurisdiction. 

Narrow interpretation of self-judging 

69. However, self-judging powers that limit obligations that otherwise exist under the 

Agreement will be read restrictively.  

70. As Associate Professor Kawharu noted in her expert evidence,19 and her note of 21 

March 2016, ISDS tribunals are cautious towards exceptions and will read narrowly 

any limitations on their jurisdiction.  

71. Dr Ridings concedes that a tribunal would look at the question of whether the measure 

amounted to more favourable treatment, but that an argument could be put that it should 

not.20  

The Treaty Exception is philosophically flawed 

72. The claimants’ reiterate and affirm the initial view of the three experts that the Treaty 

Exception only applies to measures that accord Maori more favourable treatment, 

objectively assessed.  

73. This means the Treaty Exception is fundamentally flawed as a matter of principle, law 

and practice. 

74. The ambiguity of the Treaty Exception, evidenced by the debate among the experts, 

and uncertainty about how a state-state or an investor-state tribunal would interpret the 

                                                        
19  Brief of Evidence of Amokura Kawharu (24 February 2016) Wai 2522, #A35 at para [108]. 
20  Dr Ridings, Transcript of hearing, Day 3 Morning Session 1 (16 March 2016), page 61, lines 17-19. 
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threshold for application of the Exception, seriously impede its efficacy in a dispute 

and contribute to the potential chilling effect on decisions relating to Maori and Te 

Tiriti. 

75. There is also a more profound philosophical objection. Affirmation action or positive 

discrimination targeted specifically at Maori to redress a disadvantage is a shallow sub-

set of the actions required from the Treaty partner, and only one sub-set of the kind of 

measures that might conflict with New Zealand’s TPPA obligations. The Crown can 

and must do better. 

Paragraph 2 

76. The second critical issue relating to the Treaty Exception is the scope of paragraph 2:  

The Parties agree that the interpretation of the Treaty of Waitangi, 

including as to the nature of the rights and obligations arising under it, shall not 

be subject to the dispute settlement provisions of this Agreement. Chapter 28 

(Dispute Settlement) shall otherwise apply to this Article. A panel established 

under Article 28.7 (Establishment of a Panel) may be requested to determine only 

whether any measure referred to in paragraph 1 is inconsistent with a Party’s 

rights under this Agreement. 

Application to ISDS 

77. Paragraph 2 only applies to the Crown’s interpretation of the Treaty of Waitangi, not 

to its other reasons for adopting measures that give ‘more favourable treatment’ to 

Maori, whether under international law, such as the UN Declaration on the Rights of 

Indigenous Peoples (UNDRIP), or social equity (the original ‘closing the gaps’ 

rationale).   

78. There is no problem with the application of this paragraph to state-state disputes under 

Chapter 28. The uncertainty arises with reference to investor-state dispute settlement 

in Chapter 9: Section B, because the second and third sentences refer only to state-state 

dispute settlement in Chapter 28. The word ‘otherwise’ in the second sentence clearly 

refers back to the first sentence, and every word must be given a meaning.  

79. The absence of any reference to ISDS is in contrast, for example, to references to both 

state-state and investor state enforcement in Annex 9-H.4 to the Investment chapter, 
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which protects Overseas Investment Office decisions from review, and the reference 

only to ISDS in Article 28.7: Tobacco Exception.  

80. Associate Professor Kawharu also notes that the paragraph does not refer to the power 

of the TPP Commission to issue an interpretation of the Treaty Exception under Article 

27.2.2(f) as part of dispute settlement. However, New Zealand could block a consensus 

if the Commission attempted to interpret the exception (although that is not the same 

as attempting to interpret Te Tiriti and the Crown’s obligations).   

81. Following the discussion on paragraph 2 among the three experts on 22 January 2016 

Professor Kelsey considered in her 7th affidavit whether paragraph 2 was limited to 

state-state disputes or also covered ISDS, noting silence on ISDS probably dates back 

to its original drafting during the New Zealand Singapore FTA, which did not include 

full ISDS.21  

82. There are several ways of interpreting the silence on ISDS: 

a. The second and third sentences could be read to include ISDS. That would 

contradict their plain meaning and be untenable. 

b. The first sentence could be read to apply to both forms of dispute settlement, 

while the second and third sentences clarify the jurisdiction of state-state dispute 

settlement only.  There are two problems with this approach:  

(i) That requires the first sentence to be read disjunctively from the second 

and third. There is nothing in the paragraph that suggests that intention. 

Instead, the word ‘otherwise’ clearly refers back to the first sentence.   

(ii) the absence of any equivalent sentences for ISDS suggest an investment 

tribunal could not even conduct the enquiries explicitly recognised for a 

state-state tribunal. Removing an investment tribunal’s jurisdiction merely 

by inference would also be untenable.   

c. The entire paragraph could be read as not applying to ISDS. That requires 

‘dispute settlement’ to be read down so it applies only to state-state disputes, on 

                                                        
21  Seventh affidavit of Professor Elizabeth Jane Kelsey (3 February 2016), Wai 2522, #A17, paras [52]-

[58]. 
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the basis that the second and third sentences provide the context for that 

interpretation and that other provisions in the TPPA refer explicitly to both or 

one or other dispute mechanism. That approach could allow an investment 

tribunal to review the Crown’s interpretation of the Treaty of Waitangi and its 

obligations, which is clearly contrary to the intention of the drafters in limiting 

that jurisdiction for state-state disputes. 

83. Dr Ridings belatedly proposed a new interpretation that she now argues clarifies the 

original drafters’ intention and removes any ambiguity.  This approach distinguishes 

the role of tribunals in state-state disputes, being to interpret the whole agreement, from 

that of investment tribunals, which only determine whether investor rights have been 

breached. With respect, that is a spurious distinction. An investment tribunal 

determines whether the provisions of the investment chapter have been breached, 

where necessary referring to the rest of the Agreement.  

84. The Crown could have provided support for Dr Ridings’ new argument by having the 

drafter of the Treaty Exception give evidence or, failing that, by exhibiting all the 

relevant drafting documentation or releasing it under the Official Information Act. 

Without that, there is nothing to support Dr Ridings’ belated re-interpretation.  

Narrow interpretation of fetters 

85. Dr Ridings suggests that where a tribunal ‘acted beyond its mandate’ and reviewed the 

interpretation of the Treaty, coming to a different conclusion, there would be grounds 

for an annulment or setting aside the award.22 That would be necessary because there 

is no appeal mechanism in the TPPA for either state-state or investor-state disputes. 

However, the option seriously overstates the scope and efficacy of annulment under 

ICSID and setting aside an award under other arbitration rules.23  

86. Associate Professor Kawharu explained in her affidavit that annulment proceedings 

under ICSID are limited to a ‘manifest excess of power’.24 If successful, it does not 

result in a quashing of the award as if it was an appeal, but rather another arbitration 

                                                        
22  Dr Ridings, Transcript of hearing Day 3 Morning session 2 (16 March 2016) page 20 line 29; page 21 

line 12  
23  See Seventh affidavit of Professor Elizabeth Jane Kelsey (3 February 2016), Wai 2522, #A17, paras 

[68]-[72]. 
24  Brief of Evidence of Amokura Kawharu (24 February 2016) Wai 2522, #A35 para [141]. 
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round.25 McLachlan’s example of CMS v Argentina, where the Annulment Committee 

found the legal interpretation was cryptic and defective, but there was no manifest 

excess of powers, shows the Committee’s narrow jurisdiction even in the face of serious 

errors of law.26  

87. While applying to set aside awards in non-ISCID arbitrations provides more role for 

the domestic courts, there are still strict limits on the scope for review.27  

88. Crucially, the TPPA allows the investor to decide whether the dispute is conducted 

through ICSID or another mechanism, and most investors choose ICSID. 

89. Under cross-examination Dr Ridings conceded there is some ambiguity over the first 

sentence, and had initially thought that ‘otherwise’ in sentence two could be 

ambiguous.28 At the panel on the final day of the hearing, all three experts agreed that 

the second and third sentences should be removed from any revised version of Article 

28.6. By inference, Dr Ridings accepts that paragraph 2 is ambiguous and creates an 

undesirable level of uncertainty. 

90. An investment tribunal can be expected to adopt a narrow interpretation of the fetter on 

its powers. Faced with a choice between the options b. and c. in paragraph 82 and Dr 

Ridings’ new interpretation, an investment tribunal seems more likely to adopt option 

c. 

91. An investment tribunal can be expected to adopt a narrow interpretation of the fetter on 

its powers. Faced with a choice between options b and c in paragraph 78 and Dr 

Ridings’ new interpretation, an investment tribunal, may therefore be most likely to 

adopt option c. 

92. These ambiguities muddy the waters and invite an investor to argue that it can challenge 

the Crown’s interpretation of Te Tiriti, which Dr Ridings conceded was a possibility.29 

                                                        
25  Amokura Kawharu, Trans-Pacific Partnership Agreement Inquiry (Friday 18 March 2016) Day 5 

Session 3, page 23. 
26  McLachlan, Exhibit 1, Brief of Evidence of Amokura Kawharu (24 February 2016) Wai 2522, #A35, 

p.363 
27  Brief of Evidence of Amokura Kawharu (24 February 2016) Wai 2522, #A35 paras [142]-[150]. 
28  Dr Ridings, Transcript of hearing, Day 3 Morning Session 1 (16 March 2016) page 13, lines 23-27 

 
29  Ibid, page 15, line 19. 
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93. However, Associate Professor Kawharu is correct to ask whether the interpretation of 

paragraph 2 matters to the ultimate outcome, given the self-judging nature of the 

Crown’s decision that a measure is necessary to meet its obligations to Maori under Te 

Tiriti o Waitangi. The argument would have to be played out through examination of 

the chapeau.  

The chapeau 

94. The third issue arising from the Treaty Exception is the chapeau:  

Provided that such measures are not used as a means of arbitrary or 

unjustified discrimination against persons of the other Parties or as a disguised 

restriction on trade in goods, trade in services and investment, … 

95. This would require New Zealand to discharge the burden of proof that the measures 

adopted were not arbitrary or unjustified discrimination against a person of another 

TPPA Party, or a disguised barrier to trade or investment. 

96. As noted above, a breach of national treatment or most-favoured-nation obligations 

shows there was discrimination. Other rules are less obvious, and require assessment 

on a case by case basis (subject to the problem discussed earlier should Dr Ridings 

broad self-judging interpretation be accepted).  

97. The experts discussed legal arguments relating to the chapeau at length. All agree that 

the wording is different from the general exception on which WTO jurisprudence is 

based. While Dr Ridings and Associate Professor Kawharu consider that WTO 

jurisprudence on the general exception would transpose to the Treaty Exception, 

including for investment disputes, Professor Kelsey disagreed. 

98. There are two problems with the chapeau, which add further legal uncertainty.  

99. First, in the General Exception that is the source of the WTO jurisprudence, the 

comparator is clear. It refers to arbitrary or unjustifiable discrimination ‘where the same 

conditions prevail’. The comparator in the Treaty Exception for assessing arbitrary or 

unjustified discrimination against the person of the other TPPA party is not specified 

and is potentially much broader. It could be compared with the treatment of Maori, or 

treatment of another domestic or foreign investor, an investor in another location, or 

the same investor on previous occasions.  



27 

 

100. That uncertainty is heightened where the dispute involves an alleged breach of the 

minimum standard of treatment, rather than measures where the discrimination is at the 

core of the dispute (as with national treatment, MFN or a discriminatory performance 

requirement).  

101. Second, there is no compelling reason why an investment tribunal would feel impelled 

to seek guidance from WTO jurisprudence, let alone to treat it as persuasive.  

102. Howse and Chalamish warn that any attempt to merge trade and investment 

jurisprudence risks ignoring the unique characteristics of the investment law regime: a 

decentralised system without stare decisis or appellate review that adjudicates on a 

diffused system of treaties that have varying texts, and ‘prioritizes party autonomy, 

speed, and finality over the process of legal reasoning and justification’. 30  The 

apparently different approaches by investment tribunals to similar norms reflect the 

particular regime, the acquis of practice, and to some extent the negotiating history. 

Decisions in the WTO context that would appear as ‘selective and discretionary, and 

sometimes incorrect, use (and non-use) of WTO jurisprudence’ is more a reflection on 

the interpretive method used by investment tribunals when addressing investment 

treaties under their jurisdiction.  

103. The result is a level of uncertainty and unpredictability in interpretation of the chapeau 

that is heightened in the context of the TPPA by the differences in the wording and 

context of the Treaty Exception and problems of ambiguity.31 

THE RISKS FROM ISDS 

104. The Tribunal sought an assessment of the risk arising from ISDS. There are several 

dimensions to any such assessment: the degree to which investment arbitration is in 

crisis, current and projected trends in ISDS, new risks arising from the TPPA, 

uncertainties in treaty interpretation, and the chilling effect. 

105. The trend in ISDS disputes shows a marked increase in the number and size of disputes 

overall, and in those against affluent countries. Without major reforms to the system 

this trend is likely to continue. The TPPA will provide another avenue for such disputes. 

                                                        
30  Howse and Chalamish, Exhibit B of Seventh affidavit of Professor Elizabeth Jane Kelsey (3 February 

2016), Wai 2522, #A17. 
31  Seventh affidavit of Professor Elizabeth Jane Kelsey (3 February 2016), Wai 2522, #A17, paras [14]-

[15], Exhibit B 
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Given the new obligations, the highly litigious nature of investors from some TPPA 

parties, and dynamic trends in investment arbitration, it is impossible to predict future 

risk with any accuracy.  

106. Associate Professor Kawharu cautioned that New Zealand’s lack of investment 

disputes to date was no indication of the future. She put the litigation risk as relatively 

low, but unpredictable, noting that Canada had not anticipated the volume of disputes 

it later faced under NAFTA, while the US had not lost a NAFTA dispute.32 

107. Some relevant facts from UNCTAD include:33 

(i) The number of known disputes lodged per year rose from 1 in 1987 to 10 in 1998, 

peaking at 59 in 2013, and still over 40 in 2014; 

(ii) 40% of known investment disputes in 2014 were brought against developed 

countries;  

(iii) Investors from the US account for 20% of known ISDS claims; 

(iv) The outcomes of cases in 2014 were 34% in favour of states, 25% in favour of 

the investor, and 28% settled, which means the investor won in whole or part in 

62% of disputes.  

(v) Kahale points out that many disputes states ‘won’ should never have been 

brought and that amounts sought were often manifestly excessive. 

The Legitimacy Crisis in ISDS 

108. There are distinct ‘insider’ and ‘outsider’ perceptions of the state of legitimacy of the 

investment arbitration regime.  

109. The principal international institution that coordinates inter-governmental debate on 

international investment law, the United Nations Conference on Trade and 

Development (UNCTAD), talks of a ‘crisis of legitimacy’ in the investment arbitration 

regime.34  

                                                        
32  Professor Kawharu, Transcript of hearing, day 4 session 4 (17 March 2016), p.41, lines 22-26, p. 47 

line 20-28 and p.49, lines 6-16  
33  UNCTAD, Recent Trends in 11As and ISDS, 11A Issues Note no.1, February 2015, 5 
34  Ibid. 
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110. In 2012 UNCTAD listed the following ‘well-documented shortcomings’ of the 

investment arbitration regime:35 

(i) an expansive use of agreements beyond what was originally intended;  

(ii) contradictory interpretations of key provisions by ad hoc tribunals, leading to 

uncertainty about their meaning;  

(iii) the inadequacy of ICSID’s annulment or national judicial review mechanisms to 

correct substantive mistakes of first-level tribunals;  

(iv) potential conflicts of interest where a “club” of individuals are variously counsel 

cases and arbitrators, often with repeated appointments; 

(v) practice of nominating arbitrators likely to support the party’s position;  

(vi) the secrecy; 

(vii) high costs and length of arbitration proceedings; and  

(viii) overall concerns about the legitimacy and equity of the system.  

111. A growing number of states have been terminating international investment treaties 

and/or withdrawing from the World Bank’s International Centre for the Settlement of 

Investment Disputes (ICSID).36  

112. More than 100 retired senior judges and public office holders, legal academics and 

practitioners from various TPPA countries, including New Zealand, published an open 

letter in 2012 expressing concerns over the incursion of ISDS into the domain of 

domestic legal processes systems and urging its rejection in TPPA.37  

113. The Chief Justice of Australia expressed similar concerns, 38  which were cited 

sympathetically by the Chief Justice of New Zealand Dame Sian Elias.39  

                                                        
35  UNCTAD, World Investment Report 2012. UNCTAD, Geneva, p.88 

 
36  Stiglitz, Exhibit AE of Sixth affidavit of Professor Elizabeth Jane Kelsey, Wai 2522, #A15 
37  Exhibit Z of Sixth affidavit of Professor Elizabeth Jane Kelsey, Wai 2522, #A15. 
38  Exhibit X of Sixth affidavit of Professor Elizabeth Jane Kelsey, Wai 2522, #A15.  
39  Exhibit Y of Sixth affidavit of Professor Elizabeth Jane Kelsey, Wai 2522, #A15. 
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114. The United Nations Special Rapporteur on the Rights of Indigenous Peoples warned in 

2015 that ISDS could be used as another excuse by governments not to take action to 

redress violations of indigenous rights.40 While she observed that special exceptions 

might be a means to protect those rights, she also said too little was currently known 

about them. Associate Professor Kawharu, who is generally supportive of ISDS, views 

these concerns as legitimate, although she considers some aspects are overstated.41  

115. For some years Australia refused to agree to ISDS in FTAs, including with the US. The 

current Australian government has adopted a case-by-case approach, accepting ISDS 

with South Korea and in the TPPA but not in its FTA in 2015 with Japan.42 

116. The European Union is undertaking a major review of the investment arbitration 

system, and has proposed a more formalised investment court with an appeal 

mechanism.43 

117. ‘Insiders’ also acknowledge the failures of the system. Leading investment arbitration 

lawyer George Kahale told fellow practitioners in 2014 that ‘the system that we’re 

celebrating here today is seriously flawed, and in my view it needs a complete overhaul, 

even though we all know that isn’t going to happen any time soon.’44 

118. Associate Professor Kawharu agreed that ISDS has been controversial for a number of 

years and is ‘increasingly so’.45 In the 2012 New Zealand Law Journal article on the 

TPPA and investment, adduced by the Crown, she observed a ‘growing discontent with 

investment arbitration over the past decade’ and that concerns over the ad hoc nature 

of arbitral appointments and lack of transparency, among others, ‘have given rise to 

perceptions of a legitimacy deficit in investment treaty arbitration processes’.46 While 

she considered the word ‘crisis’ too strong, she agreed there was ‘a pressing need for 

reform’,47 and that ‘major review was going on’.48  

                                                        
40  Exhibit AF of Sixth affidavit of Professor Elizabeth Jane Kelsey, Wai 2522, #A15 
41  Professor Kawharu, Transcript of hearing, day 4 session 3 (17 March 2016) page 24 lines 16-22.  
42  Exhibit I of Seventh Affidavit of Professor Elizabeth Jane Kelsey, Wai 2522, #A17. 
43  Associate Professor Kawharu, Transcript of hearing day 4 session 3 (17 March 2016) page 59. 
44  Exhibit W of second affidavit of Professor Elizabeth Jane Kelsey, 22 July 2015, Wai 2522, #A5. 
45  Associate Professor Kawharu, Transcript of hearing day 4 session 3 (17 March 2016), page 28, line 4. 
46  Associate Professor Kawharu, Transcript of hearing day 4 session 3 (17 March 2016), page 28, line 4. 
47 Associate Professor Kawharu, Transcript of hearing day 4 session 3 (17 March 2016), page 59, line 3-5 
48  Associate Professor Kawharu, Transcript of hearing day 4 session 3 (17 March 2016) page 58, line 24 
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119. The Crown’s expert Dr Ridings agreed there was ‘quite a lot of scepticism about ISDS’, 

but also noted some respected judges are active arbitrators.49 

120. Business New Zealand’s response to a survey by the Organisation for Economic 

Cooperation and Development (OECD) in 2012 acknowledged ISDS had been a 

‘controversial issue in New Zealand’ for over a decade, including in the TPPA, and 

said it did not see a compelling need for such mechanisms with countries similar to 

New Zealand.50 It nevertheless supported such agreements. 

New Risks from TPPA 

121. The Crown has promoted the TPPA as bringing substantial new gains to New Zealand 

at the same time as claiming it is really no different from previous agreements.  

122. As noted above, the TPPA is fundamentally different from New Zealand’s existing 

agreements in the scope of its subject matter, the scale of its coverage, the size of its 

parties, and the adoption of new rules that impose significant new obligations on 

governments, including New Zealand. 

123. The overall effect of the TPPA is to increase New Zealand’s substantive obligations 

relating to investment from the relevant countries and reduce available protections, 

with some positive changes to aspects of procedure.  

124. Specifically in the investment chapter there are: 

(i) new constraints, including a higher binding threshold at which foreign direct 

investment by non-state investors from TPPA countries can be vetted, and an 

inability to add new categories;  

(ii) a new right for investors from TPPA countries to enforce categories of contracts 

with the state, including those involving natural resources and infrastructure 

projects, by using the TPPA’s investor-state dispute settlement mechanism where 

no explicit dispute mechanism is prescribed in the contract;  

(iii) more extensive restrictions on the ability to impose performance requirements on 

investors from TPPA countries in the future. 

                                                        
49  Dr Ridings, Transcript of hearing day 3 morning session 1 (16 March 2016) page 16, line 20 
50  Ibid, page 67. 
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125. Policy safeguards are weaker than in the investment chapter of some other New 

Zealand agreements,51 notably: 

(i) The general exception in Chapter 29.1 does not apply to the investment chapter;  

(ii) Annex 9-B, which provides an interpretation of indirect expropriation, has 

weaker protection for public policy than some other New Zealand FTAs, that is 

subject to an undefined qualification ‘in rare circumstances’. 

126. Other provisions that appear to offer safeguards lack substance: 

(i) Article 9.16 is a circular provision that says the government is not prevented from 

taking measures it considers appropriate to ensure investment activity is 

undertaken in a manner sensitive to environmental, health or other regulatory 

objectives; but those measures must be consistent with the investment chapter.  

(ii) Article 29.8: Traditional Knowledge and Traditional Cultural Expressions 52 

recognises the existing right of governments to take measures to respect 

traditional knowledge and cultural expressions; but that is subject to the state’s 

international obligations, including under the TPPA.  

(iii) Inclusion of governments’ inherent right to regulate’, promotion of 

environmental protection, and recognition of cultural identity and diversity in the 

Preamble is an attempt to provide some balance to standard economic, trade and 

commercial considerations, but these references have no force of their own and 

only provide context for the interpretation of TPPA provisions alongside the long 

list of commercial objectives. 

127. The cross border services and investment chapters include some interpretations that 

aim to reduce uncertainty or ensure public policy considerations are considered, but 

they themselves require interpretation: 

                                                        
51  Professor Kawharu, Transcript of hearing day 4 session 4 (17 March 2016) page 55 line 21, page 55, 

line 25 and page 56, line 9. 

52  ‘Subject to each Party’s international obligations, each Party may establish appropriate measures to 

respect, preserve and promote traditional knowledge and traditional cultural expressions.’ 
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(i) Annex 9-A seeks to circumscribe the adventurism of investment tribunals when 

interpreting Article 9.6 Minimum Standard of Treatment. But the reference to 

customary international law still needs to be interpreted by the tribunals, and they 

have produced inconsistent interpretations, as discussed below. 

(ii) A footnote to Article 9.4 National Treatment (non-discrimination between 

foreign and domestic investors in like circumstances) specifies that ‘like 

circumstances’ depends on the totality of the circumstances, including whether 

the relevant treatment distinguishes between investors or investments on the 

basis of legitimate public welfare objectives. This interpretation is reinforced and 

expanded in a drafting note. That aims to influence interpretation of national 

treatment in a dispute, but welfare objectives remain only one factor in the 

‘totality of circumstances’. 

(iii) A state party can seek an interpretation from the TPP Commission on the 

meaning of an entry in the Annex, which would be binding on an investment 

tribunal. 53  The Commission can also make other binding interpretations of 

provisions. But this requires a consensus of all the state parties. 

128. Annexes of non-conforming measures seek to preserve policy space, as with water 

(aside from wholesale and retail trade in drinking water) or on wholesale and retail 

distribution of tobacco and alcohol products. But these apply only to the nominated 

rules – basically, national treatment (non-discrimination) for water, and market access 

for tobacco and alcohol. They cannot apply to Article 9.6 Minimum standard of 

treatment or Article 9.7 Expropriation, the two investment protections most commonly 

relied on by investors.  

129. There have been more advances on procedural than substantive rules, including those 

relating to amicus briefs, transparency of proceedings, and a promised code of conduct 

for arbitrators. They would offer Maori some greater prospect of participation, but 

without guarantees, and they would remain on the periphery of disputes even when 

they directly affect their rights and interests.  

130. Some new safeguards protect specific areas of policy, notably: 

                                                        
53  Article 9.25.3, TPPA. 
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(i) Article 28.7 allows states to exercise the power to deny an investor access to 

ISDS to challenge tobacco control measures (discussed below). 

(ii) Annex 9-H prevents a decision to grant or decline a consent under the Overseas 

Investment Act from being subject to ISDS or a state-state dispute. 

(iii) A side letter between Australia and New Zealand prevents an investor from one 

country using ISDS to bring an investment dispute against the government of the 

other. A joint investor from another TPPA country can still bring a dispute. 

Professor Kelsey gave the example of Oceana Gold, a joint Australian-Canadian 

firm with mining operations in New Zealand.54 Australian investors may also 

seek to bring a dispute through offshore affiliates where they can meet the 

required definitions of a covered investment.  

The Chilling Effect 

131. The chilling effect of ISDS on domestic governance is widely recognised.  

132. Associate Professor Kawharu describes it as a ‘hot topic’ among academia.55 

133. Arbitrators view it as a serious issue, as evidenced by Professor McRae’s dissent in 

Bilcon v Canada.  

134. The introduction of plain packaging tobacco in New Zealand was deferred explicitly 

pending the outcome of investor-state arbitration and a state-state dispute backed by 

the tobacco companies in the WTO.  

135. The United Nations Special Rapporteur for Indigenous Peoples specifically referred to 

the risks that threatened states ability to adhere to indigenous rights and actual investor-

state disputes provide a further rationale for reluctant governments to meet their 

obligations to indigenous peoples.56 

Typologies of the Chilling Effect 

                                                        
54  Affidavit of Professor Elizabeth Jane Kelsey dated 17 June 2015, Wai 2522, # A1, para [92]. 
55  Professor Kawharu, Transcript of hearing day 4 session 3 (17 March 2016) page 24, line 29. 
56  Exhibit AF of Sixth affidavit of Professor Elizabeth Jane Kelsey, Wai 2522, #A15, para. 
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136. To point to the risks of chill does not mean it always happens and it is notoriously hard 

to identify and explain why something has not happened. It also takes different forms, 

which are important to differentiate, although they can also overlap. 

137. Associate Professor Kawharu offered one typology that reflects the dynamics at 

multiple levels of influence:  

(i) regulatory restraint, which is imposed by the rules of the Agreement; 

(ii) regulatory chill, which occurs not only through direct threats of litigation, but 

includes the impact on general policy making patterns of states as wide-ranging 

agreements change the emphasis on policy making generally; and 

(iii) the psychological effect57  of officials and judicial officers not wanting their 

decisions to be reviewed by an international tribunal, as per the concern of 

Professor McRae in Bilcon v Canada.58 

138. Dr Ridings attempted to downplay the dissent of Professor McRae in Bilcon as simply 

saying the high threshold had not been reached, and even that it might provide positive 

encouragement to environmental panels to apply the law correctly.  

139. That does not accord with the alarm he expressed at the end of his dissent: 

This result may be disturbing to many. In this day and age, the idea of an 

environmental review panel putting more weight on the human environment and 

on community values than on scientific and technical feasibility, and concluding 

that these community values were not outweighed by what the panel regarded as 

modest economic benefits over 50 years, does not appear at all unusual. Neither 

such a result nor the process by which it was reached in this case could ever be 

said to “offend judicial propriety”. Once again, a chill will be imposed on 

environmental review panels which will be concerned not to give too much 

weight to socio-economic considerations or other considerations of the human 

environment in case the result is a claim for damages under NAFTA Chapter 11. 

In this respect, the decision of the majority will be seen as a remarkable step 

                                                        
57  Professor Kawharu, Transcript of hearing day 4 session 4 (17 March 2016) 51-53. 
58  Ibid, page 66 lines 21-23. 
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backwards in environmental protection.59 

140. Associate Professor Kawharu considered the concerns of Professor McRae in Bilcon to 

be valid.60 

141. An alternative typology distinguishes between micro and macro forms of chilling. 

142. Micro-chilling takes two forms:  

(i) a direct threat to litigate if a measure is introduced; or 

(ii) precedent setting, where threatened and actual disputes in other countries deters 

governments from pursuing similar measures. 

143. Both involve risk assessments that include the costs of defending a dispute,the case of 

Australia’s plain packaging tobacco dispute is reported to have reached $50 million;61 

the international reputational impacts, especially for a country that considers itself an 

exemplary citizen in international trade and investment arenas; and competing interests 

of governments agencies, policy advisers and even Ministers involved in the policy 

decisions. 

144. Macro-chilling involves more systemic impacts on governments’ decision making 

processes, especially through an increased role for trade and investment ministries and 

lawyers, and caution induced by increased awareness of obligations under agreements. 

Dr Ridings preferred to describe this as prudent decisions based on risk assessment.62 

Thus rebranding this form of the chilling effect as ‘risk assessment’. Whichever term 

is used, the aim and potential consequence is the same – to slow or stop government 

action.  

145. The TPPA provides an additional vehicle for influence. Numerous chapters of the 

TPPA, aside from those dealing directly with state-state or investor-state dispute 

settlement, provide multiple opportunities for influence by other states, and often by 

their investors, including the oversight role of the TPP Commission, Chapter 26: 

                                                        
59  Bilcon v Canada, dissent of McRae, Exhibit AB of Sixth affidavit of Professor Elizabeth Jane Kelsey, 

Wai 2522, #A15. 
60  Professor Kawharu, Transcript of hearing day 4 session 3 (17 March 2016) 51-53. 33 line 19 
61  Exhibit J, Seventh Affidavit of Professor Elizabeth Jane Kelsey, Wai 2522, #A17. 
62  Dr Ridings, Transcript of hearing day 3 morning session 2 page 34 line 21 – 35 line 2; page 8, lines 

15-17.  
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Transparency and Anti-corruption and transparency provisions in specific chapters, 

Chapter 25: Regulatory Coherence, subject-specific committees to oversee the 

implementation of various chapters, and disclosure and review requirements.  

Empirical research on regulatory chill 

146. Associate Professor Kawharu referred to the work of David Schneiderman, whose book 

examines conflicts between constitutional law and international investment arbitration.  

That was published in 2008. Gus Van Harten’s empirical work published in late 2015 

adds new insights to understanding how the chilling effect operates inside government. 

63  

147. Based on interviews with policy makers about internal government processes for 

environmental policy making in Ontario, Van Harten’s research shows: 

 Government ministries have changed their decision-making to account for 

concerns about ISDS; 

 Once there has been an ISDS dispute it is likely to figure much more 

prominently in policy makers’ thinking; 

 Trade ministries and trade lawyers are exerting a lot more influence over 

internal government decisions and pushing for a more centralised vetting 

process that gives them greater influence over other ministries’ decisions;  

 Several officials reported suspicions that claims from trade officials that 

industry lobbies or affected businesses might bring a dispute were generated by 

the officials themselves, rather than the industries (who were known not to have 

raised them). 

148. Political scientist Kyla Tienhaara64 offers several in-depth case studies that flesh out 

elements of ‘chilling’, which she observes are affected by: 

                                                        
63  Gus van Harten: ‘Investment Treaties and the Internal Vetting of Regulatory Proposals: A Case Study 

from Canada’, Osgoode Hall Research Paper Series, no.71, vol 12, issue 15, 2015, filed as Wai 2522 

Bundle of additional documents for Professor Elizabeth Jane Kelsey as at 16 March 2016. 
64  Kyla Tienhaara, 2009, The Expropriation of Environmental Governance. Protecting foreign investors 

at the expense of public policy, Cambridge University Press, esp pp 262-4, filed as Wai 2522 Bundle 

of additional documents for Professor Elizabeth Jane Kelsey as at 16 March 2016. 
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 The credibility of the threat to arbitrate (which may not be agreed within 

government); 

 Confidence on whether a government would win; 

 Whether government (or part of) uses the threat to claim its hands are tied as an 

excuse not to act; 

 Concern about financial consequences of a loss; 

 Concern about reputational consequences about participating in arbitration; 

 Concern about the reputation of judicial system if challenged in arbitration; 

 Internal divisions between more powerful economic agencies and others; 

 Negative experience of a previous case. 

149. Dr Teinhaara points out there are dangers when lawyers assess the risks of ISDS based 

on the meaning and interpretation of particular terms, arguing that such assessments 

need to be supplemented by a political science perspective about how policy processes 

work.65 

Legal uncertainty 

150. The uncertainty of legal interpretation once a dispute reaches a tribunal reinforces the 

chilling effect and increases the risks of an adverse outcome even where a state believes 

it had a compelling legal argument.  

Inconsistency of decisions 

151. In part, this is a consequence of the investment arbitration jurisdiction itself, a point 

made by Howse and Chalamish above. The tribunal in AES v Argentina encapsulates 

the position:  

                                                        
65  Kyla Tienhaara, 2011, 'Regulatory Chill and the Threat of Arbitration: A View from Political Science', 

in Chester Brown and Kate Miles (ed.), Evolution in Investment Treaty Law and Arbitration, 

Cambridge University Press, Cambridge UK, pp. 606-627, filed as Wai 2522 Bundle of additional 

documents for Professor Elizabeth Jane Kelsey as at 16 March 2016. 
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Each tribunal remains sovereign and may retain, as it is confirmed by 

ICSID practice, a different solution for resolving the same problem; but decisions 

on jurisdiction dealing with the same or very similar issues may at least indicate 

some lines of reasoning of real interest; this Tribunal may consider them in order 

to compare its own position with those already adopted by its predecessors and, 

if it shares the views already expressed by one of more of these tribunals on a 

specific point of law, it is free to adopt the same solution … precedents may also 

be rightly considered, at least as a matter of comparison and, if so considered by 

the Tribunal, of inspiration.66 

152. Campbell McLachlan notes that:  

The consequent license to decide each case differently has notoriously led 

to differently constituted tribunals reaching diametrically opposite conclusions 

on the same facts. It has also led to tribunals coming to diametrically opposite 

conclusions on the same issue, even where there are members in common.67 

153. McLachlan illustrates this with reference to the inconsistent arbitral decisions involving 

Argentina that Associate Professor Kawharu referred to citing McLachlan.68 Three 

tribunals rejected Argentina’s argument of necessity as grounds for invoking the 

national security provision of the US-Argentina BIT in response to the country’s 

economic crisis of 2001-2.  

154. When the ICSID Annulment Committee considered one of these awards (CMS v 

Argentina) it found the tribunal’s interpretive approach involved manifest errors of law, 

but because it involved no manifest excess of powers the Committee had no basis to 

intervene.  

155. Another tribunal reached the opposite substantive conclusion on essentially the same 

facts under the same BIT; two members of the tribunal had sat on previous panels that 

reached the converse conclusion. The legal grounds for the different decisions were not 

                                                        
66  AES Corp v Argentine Republic (Jurisdiction) ICSID Case No ARB/02/17 (ICSID, 2005, Dupuy P, 

Bockstiegel & Janiero) paras 30-31, cited McLachlan, p.379 
67  Exhibit #1 of Brief of Evidence of Amokura Kawharu (24 February 2016) Wai 2522, #A35. 
68  Brief of Evidence of Amokura Kawharu (24 February 2016) Wai 2522, #A35, para [23]. 
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articulated in several of the disputes, while one reached a different assessment of the 

degree of the crisis.  

156. Dr Ridings claimed that ‘a de facto practice of precedent certainly exists’.69 But the 

article by Christoph Schreuer and Matthew Weiniger on which she relied was far more 

equivocal. It notes that individual decisions have persuasive force and compel the 

‘respectful attention’ of other tribunals, but that some tribunals do not follow earlier 

decisions and adopt different solutions, without necessarily referring to previous 

contrary decisions.70 Further ‘the consistency or lack thereof has become a prominent 

issue in investment arbitration’. 71  While the problem of inconsistency was ‘not 

pervasive’, the ‘problem of conflicting awards is a reality’.72  

157. McLachlan  notes that ‘Tribunals regularly borrow reasoning and interpretations 

adopted by tribunals hearing disputes on treaties with similar language, and an 

increasingly detailed body of jurisprudence is developing,73 but that is not a system of 

stare decisis.’  

158. The reliance on previous arbitral decisions can itself be problematic. Memoranda tabled 

by both the US and Canada in the Mesa dispute complain that Bilcon was based on a 

previous arbitral decision that was not itself based on customary international law (state 

practice and opinion juris).74 

159. Consistency of reasoning does not address the problem of pro-investor bias in such 

decisions, identified by van Harten from an analysis of 140 known investment treaty 

cases.75   

Minimum Standard of Treatment 

160. The experts agreed that the biggest risk is Article 9.6 Minimum Standard of Treatment 

(MST), whose meaning is particularly opaque and which has been subject to varied, 

conflicting and controversial interpretations. 

                                                        
69  Affidavit of Penelope Jane Ridings dated 19 January 2016, Wai 2522, #A16 para [15.6] 
70  Exhibit R to Affidavit of Penelope Jane Ridings dated 19 January 2016, Wai 2522, #A16 
71  Schreuer and Wieniger, Page 9 
72  Schreuer and Wieniger, page 10 
73  McLachlan, Exhibit 1, Brief of Evidence of Amokura Kawharu (24 February 2016) Wai 2522, #A35, 

379 
74  Exhibit AC of Sixth affidavit of Professor Elizabeth Jane Kelsey, Wai 2522, #A15 and exhibit K of 

Seventh affidavit of Professor Elizabeth Jane Kelsey (3 February 2016), Wai 2522, #A17.  
75  Seventh affidavit of Professor Elizabeth Jane Kelsey (3 February 2016), Wai 2522, #A17 para [16]. 
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Uncertainty of MST 

161. The principal attempt to constrain how investment tribunals interpret MST, and the 

component of ‘fair and equitable treatment’, has been to link it explicitly to customary 

international law, as in Annex 9-A of the TPPA.   

162. The UNCTAD report on Fair and Equitable Treatment, cited by Dr Ridings, observed: 

The difficulty with this line of thinking is that it presupposes the existence 

of a general consensus as to what constitutes the minimum standard of treatment 

of aliens under customary international law. The reality, however, is that the 

minimum standard itself is highly indeterminate, lacks a clearly defined content 

and requires interpretation. … [E]xisting awards of arbitral tribunals do not share 

a common approach to the interpretation of the clauses relating to fair and 

equitable treatment and the minimum standard of treatment of aliens; thus, a 

degree of unpredictability persists, despite the attempted clarifications in the 

treaties.76  

163. The UNCTAD report noted three different approaches to the content of MST, the 

existence of which ‘makes it difficult to predict which one will be adopted by a tribunal 

in a particular case.’77 These approaches were: 

(i) an updated version of the 1926 decision in Neer, where what is ‘shocking’ or 

‘egregious’ should be judged by contemporary standards (Glamis v United 

States);  

(ii) a lower threshold of conduct that is ‘arbitrary, grossly unfair, unjust or 

idiosyncratic’ or that is ‘discriminatory and exposes the claimant to sectional or 

racial prejudice’, or which involves a ‘complete lack of transparency and candour 

in an administrative process’ (Waste Management v Mexico); and  

(i) a low threshold whereby fair and equitable treatment protects ‘against all such 

acts or behaviour that might infringe a sense of fairness, equity and 

reasonableness’ (Merrill & Ring v Canada).  

                                                        
76  Exhibit BB to Affidavit of Penelope Jane Ridings dated 19 January 2016, Wai 2522, #A16 
77  Exhibit BB to Affidavit of Penelope Jane Ridings dated 19 January 2016, Wai 2522, #A16 
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164. The report concludes that ‘fair and equitable treatment’ is in a ‘state of development’ 

with a ‘possibility that the application of the standard will become more predictable’ 

and a hope for a ‘broader consensus’ emerging in the future.78  

Grounds for an MST claim 

165. The MST claims fall into two broad categories:  

(i) denial of justice, involving issues of due process in the treatment of investors by 

the court or tribunals of the host state; and 

(ii) administrative decision-making, based on the investor’s legitimate expectations 

by reference to the law of the home state at the time of investment, together with 

specific assurances which the investor received from the agencies of the host 

State on which it relied when deciding to invest; and due process in decision 

making.79  

166. The Bilcon award reflects the dilemma that tribunals may become proxy courts of 

appeal, enabling an investor to bypass the domestic judicial process and resort to a 

potentially more amenable jurisdiction. 

167. The administrative strand of disputes rests heavily on how tribunals interpret legitimate 

expectations. While the Expropriation Annex in the TPPA has sought to narrow the 

scope of ‘an investor’s investor-backed expectations’,80  the reference to investor’s 

expectations for MST is much weaker. Article 9.6.4 says: 

For greater certainty, the mere fact that a Party takes or fails to take an 

action that may be inconsistent with an investor’s expectations does not 

constitute a breach of this Article, even if there is loss or damage to the covered 

investment as a result.  

168. An investor would be extremely unlikely to ground a claim solely on a ‘legitimate 

expectations’ argument in any case. As Dr Ridings recognised the investor might, if 

necessary, reframe the argument to include complaints about due process.81  

                                                        
78  Exhibit BB to Affidavit of Penelope Jane Ridings dated 19 January 2016, Wai 2522, #A16 
79  McLachlan, Exhibit 1, Brief of Evidence of Amokura Kawharu (24 February 2016) Wai 2522, #A35 

page 376 
80  See TPPA Text 
81  Dr Ridings, transcript of hearing  day 3 session 2 (16 March 2016), page 14, lines 17-23 
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Legitimate expectations 

169. Interpretation of the legitimate expectations of investors has been controversial. While 

some decisions have recognised that investors must expect regulatory environments to 

change, and the notion of a perfectly stable environment from the time of an investment 

is increasingly seen as unrealistic, other decisions continue to take a narrow approach.  

170. There is a stream of arbitral decisions that interpret ‘legitimate expectations’ as 

providing investors with a right to a ‘stable’ legal and business environment that does 

not ‘frustrate their legitimate expectations’, and treats that as consistent with the 

standard under customary international law. Porterfield provides extracts from six 

awards dating from 2004 to 2008 that take variations on that approach.82  

171. Investors routinely cite that standard in their claims, as in Lone Pine v Canada which 

challenges Quebec’s moratorium on fracking. Whether or not a tribunal would uphold 

that interpretation, the fact of the existence of the dispute may contribute to the chilling 

effect on governments or decision makers.  

172. Inconsistency of decisions can also ground arguments of legitimate expectations. The 

Crown has adopted a narrow and inadequate interpretation of the Treaty in the past, 

denying obligations even where the Waitangi Tribunal has found they exist. If a 

subsequent government accepts and acts on those obligations, especially in the face of 

specific or repeated general assurances from a previous government that it does not 

accept such obligations and would not act on them, an investor could argue arbitrariness 

and a breach of legitimate expectations, as well as arbitrary discrimination in relation 

to the chapeau.  

EXAMPLES OF PREJUDICE TO MAORI 

173. In their original claim, the claimants illustrated the potential prejudice of the TPPA 

with reference to a number of policy areas. While the discussion among the experts of 

hypothetical scenarios centred on a smaller number of issues, these policy areas 

continue to provide evidence of prejudice and the inadequacy of the Treaty Exception 

to address that prejudice. 

                                                        
82  Exhibit B of eighth affidavit of Professor Jane Elizabeth Kelsey (11 February 2016), Wai 2522, #A21.  
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WAI 262 and UPOV 1991 

174. Many matters of process and substance from the WAI 262 claim remain unresolved. 

These require careful examination and engagement through a process that is more 

substantial, appropriate and lengthy than the current specialist consultation on 

intellectual property that closes on 31 March 2016.   

175. Specific concerns arise over the treatment of UPOV 1991 in the TPPA.  

176. It seems from responses of Crown witnesses that Annex 18-A was proposed after the 

lodging of this claim, although they would not say so explicitly. It therefore seems fair 

to infer that the Annex was in response to concerns raised by the claimants and may 

not have been tabled otherwise.   

177. The late submission of the Annex also implies that the Crown was not confident, in 

light of this claim, that the Treaty Exception would provide protection if New Zealand 

did not comply fully or in part with the obligation to adopt UPOV 1991. 

178. The legal solution adopted is problematic. 

179. Paragraph 1 requires New Zealand either to adopt UPOV 1991 or adopt a sui generis 

plant variety rights system that gives effect to UPOV 1991 through domestic law. That 

is a good faith obligation. In other words, the domestic option will still require New 

Zealand to comply with the substantive obligations of UPOV 1991. The domestic 

adoption needs to be in place within 3 years of the TPPA entering into force.  

180. Paragraph 2 says nothing shall preclude New Zealand from adopting measures it deems 

necessary to protect plant species in fulfilment of its obligations under the Treaty. As 

discussed with the Treaty Exception, the measures the government considers it needs 

to adopt to fulfil those obligations is self-judging.  

181. However, the self-judging element cannot be read to exempt New Zealand from the 

obligation in paragraph 1 to adopt a domestic equivalent of UPOV 1991, otherwise 

paragraph 1 would be rendered meaningless. The Vienna Convention requires that 

every provision in a treaty is given meaning.  
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182. The Crown has acknowledged the tension between UPOV 1991 and Te Tiriti,83 and 

that Maori believe the adoption of UPOV 1991 would be a breach of Te Tiriti. There 

will clearly be problems for the Crown reconciling both sets of obligations.  

183. The Crown has made a commitment to take action within 3 years of the TPPA entering 

into force. It is difficult to see how that action could be anything other than a breach of 

Te Tiriti from a Maori perspective, unless Maori agree otherwise in the course of 

Maori-Crown negotiations. 

184. There are additional problems with the Annex. Paragraph 2 has a chapeau that says the 

measure adopted by New Zealand must not be used as means of arbitrary or unjustified 

discrimination.  This raises the two interpretive issues with the chapeau that have 

already been discussed in relation to the Treaty Exception: the measure adopted may 

not be discriminatory in favour of Maori, meaning there is no means for a tribunal to 

assess whether it is arbitrary or unjustified discrimination; and the meaning of arbitrary 

or unjustified in the context of an intellectual property dispute is unclear. 

185. The situation is further complicated by paragraph 3, which is clearly borrowed from 

the problematic Treaty Exception. It says consistency of a measure adopted under 

paragraph 2 with paragraph 1 shall not be subject to dispute settlement. Paragraph 2 

includes the chapeau, so presumably the only question of consistency a tribunal could 

consider is whether the measure breaches the chapeau – however that might be 

interpreted in this context. 

186. Paragraph 3 refers to dispute settlement under both Chapter 9 (ISDS) and Chapter 28 

(state-state) so that problem with the second paragraph of the Treaty Exception is 

avoided.  

187. The experts agreed that Paragraph 4 was redundant and merely compounds the 

problems that arise under paragraph 2 of the Treaty Exception.  

188. The experts also agreed that there is a risk of a state-state dispute in relation to this 

Annex. 

189. There is much less risk of an investment dispute. There is no individual investor interest 

that would be directly affected. Article 9.6.3 says a breach of another provision does 

                                                        
83  As set out in Affidavit of Professor Jane Kelsey dated 17 June 2015, Wai 2522, # A1, page 26. 
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not (of itself) establish a breach of MST, although it can be a part of a claim. Likewise, 

Article 9.6.4 says the mere fact that a state’s action is inconsistent with the investor’s 

expectations does not constitute a breach of legitimate expectations. There are also 

some complex exceptions that relate to intellectual property rights. 

190. Article 29.8 on protection for traditional knowledge would at best provide a weak 

interpretive context for pro-Tiriti interpretation of the Annex.84 As noted above, it 

basically recognises that governments can choose to adopt measures that their 

international obligations, including the TPPA, allow them to adopt anyway. That does 

not exclude non-compliance. 

191. Measures taken that were found to breach New Zealand’s obligations would not 

constitute ‘more favourable treatment’ of Maori in either the narrow or broad sense, so 

the Treaty Exception would not apply. 

Water 

192. The basis for these claims in relation to water have been documented extensively in the 

WAI 2532 claim, and in affidavits in this claim from Taipari Munro, Peter Clarke, 

Tamati Cairns and Steve Michener.85  

193. A number of claimants in this hearing continue to seek changes that would align law 

and policy with their rights and the Crown’s obligations under Te Tiriti. The Crown 

has failed to address those concerns. 

194. The high number of investment disputes that challenge decisions on natural resources, 

and the unpredictability and inconsistency of investment tribunals in dealing with 

disputes, especially when dealing with the minimum standard of treatment, create 

significant risks for Maori. 

195. Non-Maori already have difficulty grasping Maori conceptual approaches to water, and 

culturally appropriate forms of decision making, under the Resource Management Act. 

196. Conferring more meaningful rights on Maori in relation to water, including co-

governance arrangements, and stricter obligations on those seeking rights to water, 

                                                        
84  Dr Ridings, Transcript of hearing day 3 session 1 (16 March 2016) page 60, line 1-10 

 
85  Wai 2522, #A22; Wai 2522, #A23, Wai 2522,# A24, and Wai 2522, #A25.  
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could adversely affect the commercial interests, profitability and value of investments 

of investors from TPPA parties, including the value of water rights themselves. An 

investor that has existing rights, or that seeks to expand its investment into a new area 

in the expectation it would enjoy the same access and terms as it currently enjoys in 

another part of the country, could threaten or lodge an investment dispute. 86   

197. Even a shift in interpretation and practice by resource management bodies that give 

more teeth to current references to tikanga Maori, Te Tiriti o Waitangi, and 

kaitaikitanga under the Resource Management Act and/or the adoption of new decision 

making mechanisms could have a significant impact. 

198. It is quite conceivable that a Bilcon-type claim could be lodged, alleging a breach of 

the minimum standard of treatment through both due process and legitimate 

expectations. An investor could challenge a combination of; interpretation of the 

relevant rules; the criteria applied by the consenting authority; its alleged bias because 

of Maori representation; and the processes by which the application was determined.  

199. While an investor is expected to conduct due diligence, and therefore know that Maori 

rights to water are currently under review and reforms are likely, it could also point to 

repeated bipartisan statements from the government and the main opposition party, 

including in the Waitangi Tribunal and afterwards, that no one owns the water. Much 

would depend on the form of the measure adopted and the nature and specificity of 

communications between officials and the investor about the investment.  

200. There is a separate possibility of an expropriation claim if existing water rights were 

affected.  

201. The non-conforming measure on water in the New Zealand Annex II to the cross-border 

services and investment chapters applies to the national treatment rule (which would 

allow Maori to receive preferential treatment with respect to water, except for 

wholesale and retail trade in bottled water), but not to the investor protections described 

here.  

                                                        
86  Associate Professor Kawharu envisaged the possibility of such a claim. page 16 lines 20-26 and page 

64, lines 20-25 
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202. A general regulatory change, or a change to the criteria and processes for decision 

making to recognise tikanga Maori, including co-governance arrangements, would not 

constitute ‘more favourable treatment’ under the Treaty Exception.  

203. More specific conferral of property rights in water on Maori would be ‘more favourable 

treatment’, and the chapeau would then come into play, but the outcome would be 

unpredictable.  

204. The chilling effect on an already reluctant government of this uncertainty, especially in 

the face of a threat to litigate, could be significant. 

Smokefree 2025 

205. The Smokefree 2025 policy had its genesis in the inquiry conducted by the Maori 

Affairs Committee of Parliament in 2010, and is consistent with New Zealand’s 

obligations as a party to the Framework Convention on Tobacco Control (FCTC).  

206. This is clearly an area of policy and regulation where, even if the right to a smokefree 

environment and an effective smokefree strategy to reduce illness and death among 

Maori was not considered to be a Treaty obligation (which the claimants say it is), the 

government has other international and domestic obligations that require it to adopt 

such measures with the goal of producing particular, but not exclusive, benefits to 

Maori health.  

207. During the TPPA negotiations, Malaysia proposed a complete carveout for tobacco 

control measures from the TPPA (aside from tariffs). That did not secure support from 

other negotiating parties, including New Zealand.  

208. Article 29.5 Tobacco Exception instead provides a partial carveout for tobacco 

measures from ISDS, but only if a state exercises that option. Dr Walker noted that the 

Australian government has already published a notification that it elects to exercise that 

power, and that the New Zealand government has said it will do so. However, it has 

not taken any positive steps of the kind taken by Australia. 

209. That is of concern. As Professor Kelsey pointed out, the tobacco carveout is a major 

concern for a significant number of members of the US House of Representatives who 

supported the Fast Track legislation that enabled the conclusion of the TPPA, and who 
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are insisting that that ‘problem is fixed’ before they will support introduction of the 

implementing legislation for TPPA.87 

210. Changes to, or commitments not to fully utilise, the carveout is also likely to become 

an issue during the US certification process whereby the US will refuse to notify that 

it has completed its domestic processes in relation to New Zealand until New Zealand 

has complied with US requirements for implementation. It is likely that governments, 

including New Zealand, will be asked to sign side letters promising not to invoke the 

option, or some similar commitment to neutralise or limit the carveout.88 

211. The tobacco carveout is also only partial. It does not protect New Zealand from a state-

state dispute of the kind lodged in the World Trade Organization, which seeks to 

enforce obligations in a variety of chapters that can constrain tobacco control policies.89 

Nor does it apply to the process rules in the chapters on transparency and regulatory 

coherence that empower the tobacco industry to exercise leverage over policy 

decisions, in contradiction to the Framework Convention on Tobacco Control.90 

212. We have already seen the chilling effect of threatened litigation by the tobacco 

companies on the progress of the plain packaging tobacco legislation. Despite the 

current government’s promise to pass and implement the law, there is still no evidence 

that it will do so before the TPPA comes into force.  

213. New Zealand has a non-conforming measure to allow it to take measures in relation to 

retail and wholesale distribution of tobacco products that would otherwise breach the 

national treatment obligation in the chapter on cross-border services. But this 

reservation measure does not apply to other tobacco control measures. Nor does it 

protect the right to adopt measures that breach other rules in the chapters on investment 

                                                        
87 U.S Official: TPP Designed to Accommodate U.S. Certification Requirement, Inside US Trade, 4 

March 2016, filed as Wai 2522 Bundle of additional documents for Professor Jane Kelsey as at 16 March 

2016. 
88 JEC Report Bashes TPP, Citing Faults on IP, Financial Services, Market Access, Inside US Trade, 4 

March 2016, filed as Wai 2522 Bundle of additional documents for Professor Elizabeth Jane Kelsey as at 

16 March 2016. 
89 Set out in my report International Trade Law and Tobacco Control. Trade and investment law issues 

relating to proposed tobacco control policies to achieve an effectively smokefree New Zealand by 2025, 

Tobacco Control Research Turanga, May 2012, Exhibit BV to First Affidavit of Professor Elizabeth Jane 

Kelsey, Wai 2522, #A1 
90 Exhibit O, First Affidavit of Professor Elizabeth Jane Kelsey, Wai 2522, #A1. 
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and cross-border services, technical barriers to trade, intellectual property rights, or 

sanitary and phytosanitary measures. 

214. A tobacco control policy found to have breached the provisions of the TPPA would not 

qualify as ‘more favourable treatment’ required to trigger the Treaty Exception. 

215. The government would have to rely on the complex general exception provision, which 

requires it to satisfy a series of onerous tests and has very limited success.91 

216. The experience with plain packaging tobacco policy demonstrates the potential for 

threats by a state or investor to litigate to have a chilling effect on tobacco control 

policies that would benefit Maori and comply with the Crown’s obligations under te 

Tiriti, international instruments relating to health, and the UN DRIP, among others.  

Affordable medicines 

217. As Dr Reid and Professor Kelsey showed in their evidence, access by Maori to 

affordable medicines is a right under Te Tiriti, the UN DRIP, international treaties on 

health to which New Zealand is a party, and as a matter of social equity.  

218. The combination of provisions on patent term extension, patents for new uses, and 

patent linkage in the TPPA intellectual property chapter are designed to extend 

monopoly rights on medicines and delay the advent of generics onto the New Zealand 

market. As Dr Reid explained, generics are essential to the affordability of medicines 

under the Pharmac regime.  

219. However, the major impact on affordability will be the new generation biologics 

medicines, which are expected to become an increasingly large component of 

medicines approved by MedSafe and seeking subsidisation from Pharmac.  

220. The TPPA is unprecedented in its inclusion of binding monopoly data protection for 

biologics medicines and prevents the government from reducing the level of protection 

currently provided in New Zealand law, which could enhance the affordability of life 

saving medicines by speeding up access to biosimilars, the generic equivalent of 

biologics.  

                                                        
91  Exhibit P to Second Affidavit of Professor Elizabeth Jane Kelsey, Wai 2522, #A5. 
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221. Article 18.15.1 provides two options for achieving ‘effective market protection’ for 

biologics. Article 18.51.1(a) explicitly provides such protection for eight years. The 

second, in Article 18.51.1(b), involves a combination of 5 years of data exclusivity 

from the date of marketing approval, ‘other measures’, and the contribution of ‘market 

circumstances’ to effective market protection. This must ‘deliver a comparable 

outcome’ to the eight years’ protection in Option (a). Dr Walker claimed that allows 

the current regime to continue unchanged and a ‘comparable outcome’ does not mean 

‘equal’.92  

222. While the language in option (b) is constructively ambiguous, that Crown’s 

interpretation is likely to be challenged by the US in the Committee on Intellectual 

Property Rights and the TPP Commission, and if that fails, through a state-state dispute 

settlement. Litigation is a high risk, as this unprecedented provision creates a precedent 

for future agreements.  

223. There are also some risks of an investment dispute, but the rules governing such 

disputes in relation to intellectual property and licensing are complex. 

224. It is also almost certain that New Zealand’s interpretation will be subject to demands 

from the US for a stricter interpretation that equates to 8 years, through a side letter or 

other implementation or enforcement plan. The demand for such assurances on 

biologics has been led by Republican Party Senator Orrin Hatch, who chairs the crucial 

Senate Finance Committee, as a condition of his support for placing the TPPA on the 

legislative agenda. If no such concessions are made before the vote in the House, 

assurances on the period of data and marketing monopoly for support are likely to have 

been made a condition of the certification process.  

225. Further, there is an inbuilt requirement for negotiations to begin in 10 years to revisit 

the period of protection and the mechanism in option (b), if not agreed otherwise. Given 

the importance of the precedent to the US it is inconceivable that this would involve a 

downward revision in the monopoly term.  

226. In addition, Annex 26-A Transparency and Procedural Fairness for Pharmaceutical 

Products and Healthcare Devices, while not as restrictive of Pharmac as initially 

                                                        
92  Walker, Transcript of hearing day 4 session 1, (17 March 2016), page 14.  
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envisaged, provides new opportunities for leverage by the pharmaceutical industry to 

contest Pharmac’s decisions and bring pressure to fund expensive medicines.  

227. If measures taken to meet the Crown’s obligations to Maori were found to breach New 

Zealand’s obligations, especially in Article 18.15.1, they would not constitute ‘more 

favourable treatment’ of Maori in either the narrow or broad sense. The Treaty 

Exception would not apply. 

228. The government cannot even rely on the general exception provision in Article 29.1, 

because that exception does not apply to the intellectual property chapter. As Professor 

Kelsey explained when discussing affordable medicines, other protections for public 

health in that chapter are weak.93  

229. There is significant potential for micro and macro chilling effects to inhibit the 

government from taking measures to expedite access to biologics in the future, from 

which Maori would disproportionately benefit.    

Mining and Fracking 

230. The concerns of the claimants and other Maori over the impacts of hydraulic fracturing 

(‘fracking’) were canvassed extensively in the evidence of Professor Kelsey.94  

231. The potential for changes to foreign investment laws, a ban or moratorium on fracking, 

and changes to consent and approval regimes were the subject of three of the scenarios 

considered by the experts.  

232. The experts’ consideration of the second and third of these scenarios was distorted by 

Dr Ridings’ evidence that typical periods for consents were two to three years, rather 

than the typical 7 to 14 years, with annual reviews, later evidenced in relation to 

Taranaki.95 

233. The claimants fully accept that Dr Ridings’ presented that information in good faith. 

She concedes that this longer period would likely affect investors’ arguments on 

legitimate expectations if changes were made during the terms of those consents.96  

                                                        
93  Sixth affidavit of Professor Elizabeth Jane Kelsey, Wai 2522, #A15 at para [153]. 
94  Sixth affidavit of Professor Elizabeth Jane Kelsey, Wai 2522, #A15 at paras [74]-[109]. 
95 Filed with Wai 2522 Bundle of additional documents for Professor Elizabeth Jane Kelsey as at 16 

March 2016. 
96  Dr Ridings, Transcript of hearing day 3 morning session 1 page 68-69, p.70 lines 4-6 
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234. The claimants believe there is also potential for an ISDS claim based on the minimum 

standard of treatment where a mining company that has been established on the basis 

of existing law and terms and practices of granting related consents argues that its 

ability to expand its business into a new location has been impeded, causing loss to the 

value and earnings of the existing business.  

235. There is an associated risk of a chilling effect from the willingness of mining companies 

to bring ISDS disputes, especially where Maori concepts and processes are part of ‘due 

process’, along the lines identified by Professor McRae in the Bilcon case. 

236. As these measures do not involve ‘more favourable treatment’ of Maori in either the 

narrow or broad sense, the Treaty Exception would not apply. 

THE FUTURE 

237. The Crown has consistently sought credit for the inclusion of the Treaty of Waitangi 

Exception in free trade agreements since 2001, when no other countries have an 

equivalent.  

238. Other countries are not the relevant comparator. The Crown has obligations to the 

claimants and other Maori under Te Tiriti o Waitangi, and otherwise. These are the 

reference points for assessing the merits of its actions, in matters of both process and 

substance. In both respects it has failed to conduct itself as a responsible Treaty partner. 

239. The Treaty Exception was not born purely of the Crown’s enlightenment in seeking to 

honour its Tiriti obligations. It was the product of intensive pressure from the claimants 

and other Maori over a period of years. It was concluded without effective engagement 

over its content, wording and effect, and has never been revised through any 

participatory process or active engagement with Maori in more than a decade since 

then, if it has been revisited at all. During that time, both Treaty jurisprudence and the 

scope and awareness of problems with these agreements, especially ISDS, have 

evolved. 

240. The Crown’s obligations under Te Tiriti are not self-judging. Nor is it for the Crown to 

determine the priority to be attached to engagement on such agreements. As the 

Waitangi Tribunal has said, these agreements have an increasingly broad impact, none 
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more so than the TPPA. What could be a more significant matter requiring active 

engagement, indeed negotiation, with Maori on a scale of one to ten than the Treaty of 

Waitangi Exception? 

Revisiting the Protection for Maori 

241. False barriers must not be erected to meeting the Crown’s obligations. Other provisions 

of free trade and investment agreements, including those on investment, have continued 

to evolve in response to problems that have arisen regarding their scope, interpretation 

and implications, so there is no intrinsic bar to this occurring for the protection of Maori 

under Te Tiriti and otherwise.  

242. As Associate Professor Kawharu said, the New Zealand - China FTA, where New 

Zealand adopted an investment chapter with full ISDS, would have been the optimal 

time to revisit the Treaty Exception, but there was no engagement with Maori or other 

experts on the issue.  Having failed to do so then, this should have been done with the 

TPPA.97  

243. The TPPA remains at a critical juncture, given the significant heightening of the risks. 

The Crown has created the current situation with its failure to engage with Maori and 

its secrecy where it has failed in its duty, but now claims that nothing can be done.  

244. There may be concerns that seeking to alter the Treaty Exception would alert investors 

to potential arguments they could use to the prejudice of New Zealand and Maori. Yet 

the legal advisers to any foreign investors will be able to identify the problems 

discussed before the Tribunal and these proceedings have been conducted in the public 

domain so the arguments are already accessible to investors and their advisers.  

245. Taking action to change the provision, or interim measures to secure clarification, 

would not add any significant new jeopardy in relation to New Zealand’s existing 

agreements: 

(i) There is no ISDS with Australia, which is currently New Zealand’s largest 

investor. 

                                                        
97  Professor Kawharu, Transcript of hearing, day 4 session 3 (17 March 2016) page 26.  
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(ii) New Zealand has limited agreements that contain full ISDS, although MFN rules 

are altering that.  

(iii) Most countries with which New Zealand had limited ISDS commitments are also 

in TPPA.  

(iv) Investors in the non-TPPA countries with which New Zealand has FTAs (South 

Korea, China, Taiwan) have not been litigious, so there are minimal risks in 

acknowledging the deficiencies in the Treaty Exception in those agreements. 

(v) There is no Treaty of Waitangi provision in the Bilateral Investment Treaty with 

Hong Kong. 

What new protections might look like 

246. It is essential to revisit the standard template of the Treaty Exception. 98 Professor 

Kelsey has tabled an alternative exclusion or carveout, designed to minimise the risks 

of litigation, in place of the current exception, which provides a defence once the basis 

for a claim has been established through litigation.  

247. However, it is not enough simply to assume that another exception will be adequate. 

As Associate Professor Kawharu said numerous times, the more protections that are 

spread throughout these agreements, the lower the risk will be. 

248. Consistent with the concerns expressed by the United Nations Special Rapporteur on 

Indigenous Peoples, Associate Professor Kawharu also urged a more principled, high 

level approach to integrate international law on indigenous rights with international 

economic agreements. Most countries in the negotiations with which New Zealand is 

currently engaged have indigenous peoples and minorities. New Zealand could 

genuinely play a leadership role by putting this matter squarely on the table in those 

negotiations.  

249. At the national level, the various layers of the effects of the TPPA can also be addressed 

by active and effective empowerment of Maori in the decision maing processes of 

government.  

                                                        
98  Ibid, page 12, lines 18-19. 
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The TPPA 

250. Some immediate steps that could be taken with the TPPA have been identified, but they 

are inadequate even to address the defects with the Treaty Exception, let alone to 

provide full protection for matters not covered by that exception. 

251. The Crown could also seek a memorandum of understanding with each of the other 

parties to address the interpretative issues with the second paragraph and the scope of 

more favourable treatment, but will not be able to remove the threshold of ‘more 

favourable treatment’. That would not bind investors or other parties, but it would be 

evidence of subsequent practice of the parties that could provide legal context in a 

dispute.  

252. If the Agreement comes into force, New Zealand could seek an interpretation from the 

TPP Commission. If that could be achieved, it might address the ambiguities in 

paragraph 2, but will face the same problems with the threshold as a memorandum of 

understanding. It would also require the consensus of the parties. 

253. None of this addresses the fundamental lack of protections throughout the Agreement 

for Maori. The only Treaty-consistent solution is to conduct a proper process that 

identifies acceptable solutions and defer ratification until that is done. There is a two-

year period before the Agreement will come into force. Beginning this process 

immediately, with good faith on both sides, could produce an outcome within that time 

which can be put to the other parties prior to ratification.   

 

Future Agreements 

254. A fundamentally new approach is required for the future.  

255. Three major multi-party negotiations currently underway all have significant potential 

implications and potential prejudice for Maori.  

256. The New Zealand-EU free trade agreement will cover much the same ground as the 

TPPA, and investors from individual EU member states are almost as litigious in 

investment arbitration as those from the US. Just as the EU is revising its investment 

arbitration mechanisms, so New Zealand can and must revise its protections for Maori 

in the overall agreement and in the investment chapter. 
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257. The Regional Comprehensive Economic Partnership (RCEP) involves countries with 

which New Zealand already has FTAs, including China, South Korea, and ASEAN. 

Some are parties to the TPPA, so a new approach could cover both. This would also 

allow New Zealand to update the inadequate Treaty protection in its bilateral 

agreements with some of those parties.  

258. The Trade in Services Agreement (TISA) involves 23 parties, including the EU, US, 

Australia and many other parties to the TPPA or FTAs. It applies to areas of major 

importance to Maori including tourism, environmental services, services related to 

mining, fisheries and forestry, education, audio-visual and health services.  

259. TISA is an extension of the WTO’s General Agreement on Trade in Services (GATS), 

which has not even the unsatisfactory Treaty Exception, only the 1994 reservation to 

national treatment, allowing the New Zealand government just to give ‘more 

favourable treatment to Maori commercial and industrial undertakings’. The structure 

of the GATS makes it difficult to insert a stand-alone Treaty exception. That suggests 

there will be difficulties also with TISA, as the negotiating parties aim is to eventually 

incorporate TISA back into the WTO. Considerable thought is therefore needed to 

identify what an effective Treaty protection for TISA and the GATS might look like. 

260. The stated goal of these agreements is to be fit for the 21st century. That must include 

providing full and proper protections, as well as opportunities, for Maori. They are also 

meant to be ‘living agreements’. That means they must be able to evolve in response 

to an evolving context, including proper protection for indigenous rights on a global 

scale, and those of Maori within Aotearoa.  

 

Dated at Taihape this 30th day of March 2016. 
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