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j;~~ 
I, ELIZABETH JANE KELSEY, of Auckland, Professor of Law, ~affirms that: 

1. This is the seventh affidavit I have given in this inquiry relating to the Trans

Pacific Partnership Agreement ("TPPA" or the "Agreement") and is in 

response to issues raised by Dr Penelope Ridings in her affidavit of 19 January 

2016 and in the meeting on Friday 22 January 2016 between her as the Crown's 

expert, Amokura Kawharu as the Waitangi Tribunal's expert and myself as the 

claimants' expert. 

2. This affidavit covers points of rebuttal to Dr Ridings affidavit and issues raised 

by Dr Ridings during the experts' meeting in relation to my sixth affidavit, dated 

20 January 2016. 

3. References to paragraphs in my sixth affidavit are designated 'JK' and those that 

refer to Dr Ridings affidavit are designated 'PR'. 

4. I note that the experts' interpretation of the Waitangi Tribunal's instructions 

differed markedly. My sixth affidavit discussed the adequacy of Article 29.6: 

Treaty Exception (the "Treaty Exception") to protect Maori interests, including 

the preconditions for its application and the practice of investment tribunals 

when applying international law and the terms of the Agreement, and then 

provided detailed case studies to illustrate its inadequacy where the Treaty 

Exception arguably applied. 

5. Dr Ridings read the instruction differently, focusing on the internal legal 

meaning of the Treaty Exception and a brief review of the 'claimants' proposed 

case studies' at the end. 

6. As a result of our discussion on 22 January 2016, I identified three specific 

examples relating to fracking and two related to water for more detailed 

examination by the experts. These will be subject to a further affidavit to be filed 

by 8 February 2016. 

7. I wish to stress the significance of this difference in approach. How an 

adjudicator, especially an investment tribunal, 'should' technically interpret the 

Agreement, including the Treaty Exception, by applying principles and rules of 
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international law needs to be complemented by an assessment of how such a 

tribunal might interpret it given its modus operandi. In my opinion, the latter is 

the essential consideration when assessing whether the Treaty Exception 

provides comprehensive and guaranteed protection for Maori. 

8. The Treaty Exception cannot be viewed solely from an internal interpretative 

viewpoint, as it only becomes available to justify actions the Crown has accepted 

it should take pursuant to obligations that it considers exist. Provisions in the 

TPP A that can adversely affect the interests of Maori, such as those that 

adversely affect Maori access to affordable medicines, will further disadvantage 

Maori and will not be protected by the Treaty Exception. 

9. Moreover, the refusal of a government to accept that a Treaty or other obligation 

exists creates the conditions for an investor to object to arbitrary or unreasonable 

discrimination where a future government makes a different decision. 

10. Both situations of government inaction are relevant to the question of whether 

the Treaty Exception provides comprehensive and effective protection for 

Maori. 

Meaning of the Treaty Exception 

11. Dr Ridings and I agree on the basic rules for interpretation under the Vienna 

Convention (PR para 14). I note that she considers the travaux preparatoires a 

relevant reference point where the meaning of the treaty is not clear, as I believe 

is the case with the Treaty Exception. Reference to the travaux of the TPP A as 

an aid to interpretation is complicated by several factors: 

(i) the working documents in the negotiations are not available to anyone but 

the parties for a period of four years after the Agreement comes into force, 

so it is impossible to know whether there was any discussion about the 

intended meaning of the Treaty Exception, although presumably there was 

some discussion about the late inclusion of the New Zealand-specific 

provision relating to the International Convention for the Protection of 

New Varieties of Plans ("UPOV 1991"); and 
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(ii) the wording ofthe Treaty Exception has its origins in a previous agreement 

dating back to 2000. 

12. We agree that in interpreting the Treaty Exception dispute tribunals established 

under Chapter 28 will refer to interpretation of similar words in World Trade 

Organisation ("WTO") jurisprudence to support their reasoning (PR para 15). 

13. However, we do not agree about investor-state tribunals. It is an overstatement 

to describe reference to case law in investor-state arbitration as a de facto system 

of precedent (PR para 15.6). While investor-state arbitral tribunals are bound by 

international law rules, the inconsistency of their rulings in a system that lacks 

any appeal mechanism is a key criticism of investment arbitration. 1 

14. Dr Ridings' legal argument assumes that investment tribunals will give 

significant weight to WTO jurisprudence. Robert Howse and Efraim Chalamish 

warn that any attempt to merge trade and investment jurisprudence risks ignoring 

the unique characteristics of the investment law regime: a decentralised system 

without stare decisis or appellate review that adjudicates on a diffused system of 

treaties that have varying texts, and 'prioritizes party autonomy, speed, and 

finality over the process of legal reasoning and justification'. 2 

15. Howse and Chalamish suggest that what in the WTO context would appear as 

'selective and discretionary, and sometimes incorrect, use (and non-use) ofWTO 

jurisprudence' is more a problem with the interpretive method used by 

investment tribunals when addressing investment treaties under their 

jurisdiction.3 They note that apparently different approaches by investment 

tribunals to similar norms reflect the particular regime, the acquis of practice, 

and to some extent the negotiating history. Hence, different outcomes do not 

necessarily imply inconsistency and incoherence. While not disputing that, I 

would argue that this creates major problems of unpredictability that are 

I Susan Franck, 'The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Public 
International Law through inconsistent Decisions', Fordham Law Review, 2005, Vol 73, Issue 4, 
1521, pp.1545-1559. Attached as Exhibit 'A'. 
Robert Howse and Efraim Chalamish, 'The Use and Abuse of WTO Law in Investor-State 
Arbitration: A Reply to Jurgen Katz', European Journal of International Law, 2010, Vol 20, no 4, 
1087-1094, at 1088. Attached as Exhibit 'B'. 

3 Ibid, p. 1088 
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heightened by the variation in wording and the unique context of the Treaty 

Exception in the TPP A. 

16. The lack of predictability IS compounded by interpretation of uncertain 

investment treaty provisions that is biased towards investors and capital 

exporting states. Gus van Harten recently has conducted an extensive content 

analysis of arbitrators' resolution of 14 legal issues that are contested among 

arbitrators or in secondary literature in the publicly available awards in 140 

known investment treaty cases.4 The study finds support for the hypothesis that 

arbitrators tend to favour expansive (pro-investor) resolution of issues over a 

restrictive (pro-respondent state) approach, that this tendency increases where 

the claimant is from a major capital exporting state such as the United States, 

and that the tendency decreases where the respondent was a major capital

exporting state. While conceding there are other possible explanations for his 

findings, Van Harten concludes that the observed variations in resolutions seem 

unlikely to be explained by some untested factors. 5 

17. This research confirms my belief that the vague or ambiguous terminology and 

unfamiliar concepts contained in Treaty Exception risk being interpreted in a 

pro-investor manner by investor-state tribunals. 

Scope of the Treaty Exception 

18. Dr Ridings and I agree that Article 29.6 is an exception that applies to obligations 

that are not limited to the Treaty and covers all substantive obligations in the 

Agreement. 

19. We also agree that 'more favourable treatment' is the determinative factor for 

the application of the Treaty Exception, and implies a comparator. However, 

application of a 'likeness' test is unclear, given there is no expressed reference 

to likeness in the Treaty Exception UK para 27). 

4 Gus van Harten, 'Arbitrator Behaviour in Asymmetrical Adjudication (Part Two): An Examination 
of Hypotheses of Bias in Investment Treaty Arbitration', Osgood Hall Law Journal, 2016, vol 53(2), 
forthcoming; also published as Osgoode Hall Law School Legal Studies Research Paper Series, 
2016, No.31, Vol 12, Issue 7. Attached as Exhibit 'C'. 

5 Ibid, p. 5. 
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20. We agree that a state-state panel or investor-state tribunal would interpret the 

word Maori in light of New Zealand law and practice, and give it a broad 

meaning. However, Dr Ridings reference to 'Maori individuals or organisations' 

reinforces my concern that a tribunal of foreign experts on trade or investment 

law may not understand that hapu are the principal collective entity for Maori. 

Exercise of tino rangatiratanga on a hapu basis is pivotal to te Tiriti, and may 

lead to different demands and outcomes across different hapu that may affect the 

interpretation of the Treaty Exception, especially the chapeau. 

21. We also agree that the phrase 'it deems necessary' is similar to the subjective 

standard in the standard national security exception. 

22. I believe we agreed after discussion that the government needed to be able to 

produce evidence of the basis on which it reached that decision in good faith, but 

that the assessment of necessity to act based on that evidence could not be 

contested in a state-state dispute. 

23. We further agree that it is consistent with the nature of the state as a single entity 

under international law for the TPPA to provide that the New Zealand 

government exercises the authority under the Treaty Exception (PR para 20). 

24. However, that does not address my view that the government's exercise, or 

failure to exercise, that power can impact negatively on Maori in ways that 

would not have occurred in the absence of the TPP A, and that the TPP A can 

have a chilling effect on such a decision, neither of which is protected by the 

Treaty Exception. 

25. It also does not follow from the nature of the state at international law that Maori 

should have no role to play in the context of this Agreement. Investors from 

TPP A countries are empowered to participate in a range of decisions and have 

status to challenge non-compliance with laws in their favour through investor

state dispute settlement ("ISDS"). It would have been possible for the Crown to 

insist on some comparable entitlements for Maori. 
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26. Equally, it would have been possible for the Crown to have substituted a more 

comprehensive exception for Maori interests to provide a genuine carveout of 

the kind Malaysia originally proposed for tobacco.6 

27. The suggestion that Maori have other domestic and international protections to 

ensure that the Crown engages with them in making such decisions, and that 

Maori interests are therefore adequately protected by a provision that relies on 

the Crown taking action, is untenable in the current context. 

28. The Crown has manifestly failed to engage actively with Maori prior to and 

during the TPP A negotiations and refused to accept Waitangi Tribunal findings 

and recommendations in the past, as set out in my previous affidavits. 

29. International forums such as the United Nations are equally inadequate, as 

evidenced for example by the Crown's dismissive response to the UN Special 

Rapporteur's report on the Foreshore and Seabed.7 

30. If the Crown declined either to take action to protect Maori interests or to invoke 

the Treaty Exception it is irrelevant that those processes would take place before 

any dispute hearing (PR papa 22). 

More favourable treatment 

31. The reference to 'more favourable treatment' of Maori is one of the most 

problematic terms in the Treaty Exception. We are agreed that this is a relative 

concept that requires a comparative test to apply (PR para 24.1) but do not agree 

on the comparators. 

32. I believe that an arbitral tribunal using the ordinary words and objective of the 

Agreement interpret 'more favourable treatment' with reference to foreign 

investors, and that it would reject Dr Riding's suggestion that 'more favourable' 

might mean more favourable than applied to Maori in the past (PR para 24.2). 

The latter would be inconsistent with the common use of the term for national 

6 American Public Health Association to Hon Michael Froman, 2 October 2013. Attached as Exhibit 
'0 ' 

7 Response to UN Special Rapporteur report on Seabed and Foreshore, 4 April 2006. Attached as 
Exhibit 'E'. 
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treatment and most-favoured-nation (MFN) treatment provisions, where the 

comparator is clearly the treatment of other states products, services or investors. 

There is nothing in the text to support a contrary interpretation. 

33. The Treaty Exception envisages special treatment for Maori vis-it-vis non

Maori, domestic or foreign. Whether or not domestic investors are disadvantaged 

is an irrelevant consideration in determining whether the measure conferred 

'more favourable treatment' on Maori. 

34. In our discussion it became clear that there is a scale of favourable treatment to 

Maori along which measures might fall. A measure specifically targeted to 

advantage Maori is clearly covered. A measure that is designed for a general 

public policy purpose that incidentally benefits Maori but was not a specific 

objective will not be covered. However, we disagree over measures in between. 

35. I am inclined to think that an investment tribunal would treat a measure explicitly 

intended to provide more favourable treatment Maori that incidentally benefits 

others as covered. 

36. However, an investment tribunal would be less likely to accept that a public 

policy measure that responds to Maori concerns alongside those of other 

communities is 'more favourable treatment' to Maori, unless the comparator is 

solely foreign investors. In that case, I would expect an investor to object that 

the Treaty Exception has an over-reach. Every policy decision in New Zealand 

arguably includes an element of compliance with obligations under the Treaty. 

If the Treaty Exception covers measures that are also favourable to non-Maori it 

would remove the protections the investor expects from the TPP A and 

undermine the liberalising objectives and investor rights in the Agreement. 

37. Alternatively, a measure that provides or delivers more favourable treatment to 

Maori, and to others, may be protected only to the extent that it affects Maori 

and is otherwise open to challenge UK para 29). An investor would be unlikely 

to accept, for example, that a measure relating to fracking or to medicine patents 

that benefits others as well as Maori would be fully protected by an exception 

that is exclusive to Maori. The measure would have to be targeted at Maori, 

which would be impracticable for many general measures. 
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38. The intended meaning of the government in drafting the Treaty Exception is 

unclear and access to that information has been withheld. 

39. The nature and scope of measures that would be considered 'more favourable 

treatment', a pre-requisite for triggering the exception, is therefore extremely 

uncertain. 

The Chapeau 

40. The chapeau is similar to the General Exceptions in the GATT and GATS but 

has important differences. I agree with Dr Ridings that state-state dispute panels 

are likely to look to the WTO jurisprudence for guidance in interpreting the 

chapeau. While the principle of good faith may underpin the chapeau, the 

reasonableness ofthe Crown's action is an important ingredient and reflected in 

the terminology of arbitrary or unjustified discrimination, and a disguised 

restriction on trade and investment. 

41. I interpret 'more favourable treatment' of Maori in paragraph 2 to mean the 

measure that is discriminatory on its face or in effect. Whether it is considered 

arbitrary or unjustified is the material consideration for the chapeau. 

42. For reasons given earlier, I am not convinced that investment tribunals would 

rely on WTO jurisprudence for interpretation of those terms, even if they were 

identical. The different context, objectives and language mean they would refer 

to a wide range of sources on a case-specific basis. Inconclusive wording invites 

divergent interpretations by different arbitral tribunals. 8 

43. The ordinary meaning of 'arbitrary', as Dr Ridings notes, includes 

'unpredictable' and 'inconsistent'. When examining use of the term 'arbitrary' 

and 'discriminatory' in investment arbitration, Christoph Schreuer notes 

additional dictionary meanings such as 'dependent on will or pleasure', 'based 

8 For a recent example where tribunals reached contradictory outcomes, based on texts that had both 
translation issues and ambiguities, and in the absence of a drafting history, see Berk Demircol, 
'Interpretation ofthe Dispute Settlement Clause in Turkish Investment Treaties with Turkic States' , 
Arbitration International, 2015,0,1-15. Attached as Exhibit 'F ' . 

9 



on mere opinion or preference', 'depending on individual discretion' and 

'founded on prejudice or preference rather than on reason or fact'.9 

44. The precedents Dr Ridings cites (PR paras 36.3 - 36.5) support a narrow 

interpretation. However, other precedents Shreuer cites are broader. Occidental 

Petroleum v Ecuador found 'confusion and a lack of clarity resulted in some 

form of arbitrariness' , even if not intended.1O 'Arbitrary' measures are described 

in LG&E v Argentina as 'measures that affect the investments of nationals ofthe 

other party without engaging in a rational decision-making process. Such 

process would include a consideration of the effect of a measure on foreign 

investments and a balance of the interests of the State with any burden imposed 

on such investments'. II 

45. The dissenting arbitrator in Bilcon v Canada, cited in my previous affidavit, was 

highly critical of the definition of arbitrariness applied by the majority, which 

treated as the environmental panel's departure from Canadian law as 'arbitrary'. 

This clearly illustrates the contested meaning of the term, even when all 

arbitrators are supposedly applying the same Waste Management standard. 12 

46. Dr Ridings' conclusion (PR para 38.3) that a measure based in law, such as a 

Treaty settlement, and adopted through due process, could not fall foul of these 

conditions assumes a level of legal certainty that does not exist in this context. 

The existence of divergent reasoning, the ambiguous wording, and the unique 

and unfamiliar context of the Treaty Exception creates a significant risk of an 

adverse interpretation of 'arbitrary'. 

47. An investment tribunal, viewing the matter from the objectives of the chapter 

and, as van Harten notes, with pro-investor bias, could well view a decision by 

one New Zealand government that it did not need to take certain action, and a 

contrary decision by a successor government, as arbitrary. A similar 

9 Christoph Schreuer, 'Protection Against Arbitrary or Discriminatory Measures' in Catherine A 
Rogers and Roger P Alford (eds), The Future a/Investment Arbitration, Oxford University Press, 
2009, Annexed as Exhibit 'R' to the affidavit of Dr Ridings, 19 January 2016, at p.184 

\0 cited Ibid, page 187, fu 27. 
II cited Ibid, page 187, fu 158 
12 Bi/con v Canada, Dissent of Donald McRae, paras 37-38. Attached as Exhibit BF to my sixth 

affidavit dated 20 January 2016 
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interpretation could apply where a decision in the rohe of one hapu differed from 

a decision regarding a similar investment or matter in the rohe of another hapu. 

48. It is unclear why 'unjustified' was used rather than the term 'unjustifiable' that 

appears in the general exception and there is no background material available 

to explain the drafter's intention. In my opinion 'unjustifiable' means incapable 

of being justified, while 'unjustified' involves a tighter test that the rationale is 

not convincing. This uncertainty and open terminology adds to my belief that the 

exception does not provide robust protection. 

49. The chapeau raises a different interpretive issue about 'discrimination' from 

paragraph 2. Dr Ridings suggests (PR para 39) that discrimination that applies 

to non-Maori domestic and foreign investors would not be considered arbitrary 

or unjustified discrimination because that discrimination must be against a 

person of another party. I agree. 

50. We agree on the question of disguised restrictions on trade in goods, trade in 

services and investment (PR paras 40-43). 

Legal effect of the Treaty Exception 

51. Dr Ridings and I agree that the Treaty ofWaitangi clause is self-judging to the 

extent of the Crown deciding the meaning of the Treaty and its obligations in 

relation to state-state disputes (PR para 23). 

52. A crucial issue has arisen of whether the wording of paragraph 2 protects the 

Crown's interpretation of the Treaty ofWaitangi and its obligations from both 

state-state and investor-state dispute settlement. There are several possible 

interpretations that an investment tribunal could choose from. 

53. It is clear that paragraph 2 applies to state-state dispute settlement. The first 

sentence refers to 'the dispute settlement provisions of this Agreement'. The 

second sentence says 'Chapter 28: (Dispute Settlement) shall otherwise apply to 

this article'. The word 'otherwise' refers back to the previous sentence. The third 

sentence specifies what a panel established under Chapter 28 may examine. 



54. However, there is no explicit reference in paragraph 2 to ISDS. Dr Ridings notes 

that Chapter 9 Section B is entitled 'Investor-State Dispute Settlement' and 

argues that the term 'dispute settlement provisions' in the first sentence of 

paragraph 2 also applies to ISDS (DR para 46.1 and para 48). She further argues 

that the reference in Article 9.21.6 to the application to investment arbitration of 

a Code of Conduct developed under Chapter 28 for state-state disputes (PR para 

46.2) links the two forms. 

55. However, the second sentence of paragraph 2 refers only to the ability of state

state tribunals to determine matters under paragraph 1. Dr Ridings suggested that 

could be interpreted to mean an investment tribunal could not consider even the 

chapeau, but considers it would be reasonable for a tribunal to conclude it did 

have the power to review paragraph 1 (PR para 48). However, it would need 

some legal grounds for reaching that conclusion, and those grounds are not 

obvious unless a different interpretation is taken of paragraph 2. 

56. Another option in the absence of any reference to investor-state in paragraph 2, 

is that an investor could argue that the restriction on reviewing the government's 

interpretation of the Treaty and its obligations only applies to state-state disputes. 

Contrary to Dr Riding's argument, the reference to both Chapter 9 and Chapter 

28 in Annex 9-H highlights the problem that only Chapter 28 is referred to in the 

Treaty Exception. Further, Article 29.5 Tobacco Control Measures specifically 

refers to submission of a claim to 'arbitration under Section B of Chapter 9 

(Investment), . 

57. I suspect the origins of this serious ambiguity date back to the original drafting 

in 1999-2000. The Singapore NZ FTA had a rudimentary investment chapter 

without either expropriation or minimum standard of treatment rules, and 

investor-state disputes at ICSID were subject to consent of the state party being 

sued. As this was the first New Zealand FTA that included an investment chapter 

it seems likely that the government did not fully appreciate the risks associated 

with ISDS, and possibly felt they could be controlled by the ability to withhold 

consent. 



58. The Treaty Exception has been carried over into subsequent agreements that 

have more extensive investor protections and where governments have pre

consented to ISDS. It is fair to assume, in the absence of drafting documents that 

MFA T has declined to provide, that the New Zealand government did not put its 

mind to the risks associated with ISDS when it drafted the Treaty Exception. 

However, it creates a serious potential risk that an investor-state tribunal could 

review the entire Treaty Exception. 

Chilling effect 

59. Dr Ridings seeks to underplay the chilling effect of potential investment 

arbitration claims. As Professor Don McRae pointed out when dissenting in 

Bilcon v Canada, the chilling effect describes a systemic impact of potential 

investor-state claims, not a narrow risk assessment of the likelihood and potential 

success of a claim. 13 

60. The chilling effect is a particular concern in the context of this claim. I reiterate 

the concern raised by the UN Special Rapporteur (JK paras 65-67) that 

governments are already reluctant to meet their obligations to indigenous 

peoples and ISDS will provide another justification for them not to take action. 14 

61. There is already evidence of New Zealand governments being chilled when the 

government decided in 2012 not to proceed with plain packaging of tobacco 

products until the legal challenges to Australia's comparable measure in the 

WTO and bilateral investment treaty have been concluded. IS There has been no 

publicly released evidence of any risk assessment to support that decision which 

would support Dr Ridings' argument. 

62. As argued previously, the prospects of an ISDS case against New Zealand is far 

greater under the TPP A, not just because US firms are litigious but because some 

1608 US investors will be newly empowered to threaten or use ISDS to enforce 

13 Clayton and Bilcon v Government of Canada, Dissenting opinion of Professor Donald McRae, p.18. 
Attached as Exhibit SF to my sixth affidavit dated 20 January 2016 

14 Statement by the Special Rapporteur on the rights of indigenous Peoples to the UN General 
Assembly, 20 October 2015. Attached as Exhibit AF to my sixth affidavit of20 January 2016. 

15 ego 'Pressure to bring in tobacco plain packaging', NZ Herald, 2 March 2015. Attached as Exhibit 
'G'. 



special investor rights under the Agreement against New Zealand. 16 Even 

supporters of ISDS see the procedural aspects of the TPP A investment chapter 

as largely similar to previous agreements and less protective than some other 

recent agreements. 17 

63. As I noted previously, Australia has reportedly spent A$50 million to defend the 

plain packaging investment dispute and there is no guarantee it will receive 

substantial costs even though it won the dispute on jurisdictional grounds. 18 

There would be no guarantee that a state defending an investment dispute under 

the TPP A would receive substantial costs in similar circumstances. 

Procedural Rules for ISDS 

64. I have no disagreement with Dr Riding's description of the procedural rules for 

ISDS, but do not believe they address the well-rehearsed deficiencies in the 

investment arbitration process discussed in my previous affidavits. 

65. I note there are limitations on matters Dr Ridings points to CPR para 108): 

submission of amicus curiae briefs may be permitted, but there is no right to 

submit them or be heard; an investment tribunal may, but does not have to, seek 

assistance from experts; and full transparency may be undermined by non

disclosure of protected information. 

66. The binding joint interpretations by the TPP parties requires them to reach a 

consensus view and assumes that the Tribunal will respect the binding nature of 

the interpretation. The US objected in its non-disputing Party submission in 

Mesa v Government of Canada that the majority in Bilcon v Canada failed to 

apply customary international law when deliberating on an alleged breach of 

minimum standard of treatment, despite acknowledging the tribunal was bound 

to apply an interpretation of the NAFT A parties to that effect. 19 As I noted 

16 'TPP Investment Map: new privileges for 28,000 companies?', Public Citizen, Washington DC, 
http://www.citizen.org/TPP-investment-map . Attached as Exhibit 'H'. 

17 Luke Nottage, 'The TPP Investment Chapter: Mostly More of the Same [ISDS Procedure]" 
Japanese Law in Asia-Pacific Economic Context blog, 12 November 2015. Attached as Exhibit 'I'. 

18 Kyla Teinhaara, 'The dismissal ofa case against plain cigarette packaging is good news for 
Australian taxpayers', The Age, 20 December 2015. Attached as Exhibit 'J'. 

19 Second Submission ofthe United States of America, Mesa Power Group and Government of 
Canada, PCA Case No. 2012-17, paras 6-8. Attached as Exhibit 'K'. 



previously, an investment tribunal might also set aside the views of parties as to 

the meaning of provisions when it considers them to be erroneous. 20 

67. The procedural changes Dr Ridings points to would not significantly affect the 

potential chilling effect of a threat to bring a dispute. 

Enforcement of Arbitral Awards 

68. Dr Ridings relies on Schedule 1 of the Arbitration Act 1996 to argue there is a 

safeguard whereby the Crown could seek to have the award of an investment 

tribunal set aside as being in conflict with public policy of New Zealand, where 

New Zealand was21 or was nof2 the seat of arbitration. This is much more limited 

and problematic than she indicatesP 

69. While that power does reside in the New Zealand courts under the Arbitration 

Act, domestic courts cannot set aside awards from the major institutional sites 

of investor-state arbitration, the International Centre for the Settlement of 

Investment Disputes ('ICSID'). An ICSID award must be treated like final 

judgements of domestic courts. Article 53 of the ICSID Convention says: 'The 

award shall be binding on the parties and shall not be subject to any appeal or to 

any other remedy except those provided for in this Convention. Article 54 

requires each contracting state, including New Zealand, to 'recognize an award 

rendered pursuant to this Convention as binding and enforce the pecuniary 

obligations imposed by that award within its territories as if it were a [mal 

judgment of a court in that State'. 

70. The obligation to enforce an ICSID award is unconditional. The tribunal in 

Sempra Energy International v Argentine Republic said: 

20 Lori Wallach and Ben Beachy, 'Rebutting Misleading Claims Made by Industry with Respect to 
RDC v Guatemala Award: CAFTA Tribunal Rejected CAFTA Parties' and CAFTA Annex 10-B's 
Definition ofCIL Based on State Practice, Imported Past Tribunals' MST Standard', Public Citizen, 
17 November 2012. Attached as Exhibit AD to my sixth affidavit dated 20 January 2016. 

21 Article 34 of Schedule 1 
22 Article 36 of Schedule 1 
23 Difficulties are outlined in Andrea Bjorkland, 'State Immunity and the Entorcement ofInvestor

State Arbitral Awards', in Christina Binder, Ursula Kriebaum, August Reinisch and Stephan 
Wittich, International Investment Law for the 213/ Century: Essays in Honour afChristoph Schreuer, 
Oxford University Press, 2009. Attached as Exhibit 'L'. 



Article 53(1), second sentence, of the ICSID Convention imposes an 

unconditional obligation to comply, subject only to the proviso that a stay 

ordered in accordance with the provisions of the ICSID Convention will 

temporarily release a party from that obligation. The tenns of this 

provision are clear and contain nothing to support the proposition that an 

award creditor must fIrst seek enforcement pursuant to Article 54 in order 

to have the award complied with.24 

71. Non-enforcement on public policy grounds is pennitted under Article 5 of the 

New York Convention, but that has been interpreted very narrowly to cover only 

fraud, corruption or breach of international nonns, not domestic policies.25 

72. The scope of public policy was discussed by Committee on International 

Commercial Arbitration in 2002, where it said: 

12. There have been attempts to defIne the contents of 'public policy' and 

'international public policy' but no precise defmition is possible. The most 

oft quoted comment, in arbitration case law, is that of Judge Joseph Smith 

in Parsons & Whittemore (US Court of Appeals, 1974) in which he stated 

that enforcement of a foreign award should be denied 'only where 

enforcement would violate the forum state's most basic notions of morality 

and justice'. 26 

13. The Committee's recommendations on the contents and scope of 

international public policy, as a ground for refusing enforcement of arbitral 

awards, are set out below. In limiting the scope of the public policy 

exception, the Committee is reflecting the pro-enforcement bias of many 

national courts. 

14. Application of a narrow test of public policy has also found favour with 

24 Sempra Energy International v Argentine Republic, para. 37, ICSID Case No. ARB/02116, Decision 
on the Argentine Republic's Request for a Continued Stay of Enforcement ofthe Award (Rule 54 of 
the ICSID Arbitration Rules), 5 March 2009. Attached as Exhibit 'M'. 

25 See, e.g. Dampskibsselskabet Norden AlS v Beach Building & Civil Group Pty Ltd [2012] FCA 
696, para 7 A. Attached as Exhibit 'N'. 

26 Committee on International Commercial Arbitration, Final Report on Public Policy as Bar to 
Enforcement of International Arbitral Awards, New Delhi, 2002 (footnotes omitted). Attached as 
Exhibit '0'. 



the European Court of Justice in the context of enforcement of court 

judgments. The intention of the 1968 Brussels Convention! 1988 Lugano 

Convention! 2001 EC Council Regulation is to facilitate to the greatest 

possible extent, the free movement of judgments within the EU and EFTA 

region by providing for a simple and rapid enforcement procedure. That 

intention is very similar to the underlying objective of the New York 

Convention. In Krombach -v- Bamberski (2000), the European Court of 

Justice stated: 

'Recourse to the public policy clause in Article 27, point 1 of the 

Convention can be envisaged only where recognition or enforcement 

of the judgment in another Contracting State would be at variance to 

an unacceptable degree with the legal order of the State in which 

enforcement is sought inasmuch as it infringes a fundamental 

principle .... [T]he infringement would have to constitute a manifest 

breach of a rule of law regarded as essential in the legal order of the 

State in which enforcement is sought or of a right recognised as 

being fundamental within that legal order. ' 

Other Protections 

73. Dr Ridings suggests that measures of general application that are informed by 

Maori and non-Maori interests would be subject to the other exceptions in the 

Agreement. 27 

74. I agree that the need for the Crown to rely on the Treaty Exception would be 

obviated if other exceptions provided comprehensive and guaranteed protection. 

However, they do not. Hence, ifthe Treaty Exception does not apply, Maori are 

not effectively protected. 

75. I note that Dr Ridings implicitly concedes (PR para 102.5) that the General 

Exception is not an optimal safeguard because it is subject to a necessity test and 

27 For example, as a nation-wide ban on fracking or compulsory licensing of medicines. 



to a chapeau - although the chapeau uses similar phrases to paragraph one of the 

Treaty Exception. 

76. I disagree with Dr Ridings that the provisions in her paragraph 102.1-102.3 

provide more effective safeguards than the General Exception for reasons set out 

in my sixth affidavit.28 

77. Further, I disagree with Dr Ridings (PR para 28) that the TPP A is not dissimilar 

to New Zealand's other bilateral and regional FTAs. This is clear with respect to 

investment obligations and intellectual property rights. In the China New 

Zealand FTA, for example: the parties merely affinned their obligations under 

the WTO's intellectual property agreement; there was no Transparency Annex 

for phannaceutical products; the investment chapter did not contain pre

establishment national treatment; investors were not empowered to enforce 

investment agreements through ISDS if not otherwise alleging a breach of the 

investment chapter; the Annex on expropriation was somewhat less pro-investor 

(although that was still more pro-investor than the FT A with ASEAN countries). 

These new or more extensive obligations and other differences are significant 

for Maori. 

78. In my previous affidavit (JK para 36) I addressed the failure of governments to 

succeed where they have relied on the General Exception. Dr Ridings noted there 

will be many instances where a matter does not get to a dispute settlement so the 

General Exception does not need to be invoked. That is no doubt true, just there 

will be instances where chilling effect of a threatened dispute has caused a 

government to back off a proposed law or policy. I accept that some of the 44 

disputes where the General Exception was invoked were hard fought and failed 

because of evidential issues. None of this detracts from the argument that the 

General Exception does not provide the protection that is claimed for it. 

28 JK Paragraphs 36-38. 'Only One of 44 Attempts to Use the GATT Article XX/GATS Article XIV 
"General Exception" has Ever Succeeded: Replicating the WTO Exception Construct Will Not 
Provide for an Effective TPP General Exception', Public Citizen, Washington DC, August 2015. 
Attached as Exhibit R to my sixth affidavit dated 20 January 2016. 



79. For reasons discussed in my sixth affidavit,29 I disagree that the TPPA provides 

sufficient flexibility to protect Maori interests in relation to intellectual property 

without the need to rely on the Treaty Exception. 

80. The General Exception in Article 29.1 is not applicable to Chapter 18 Intellectual 

Property and the exceptions built into the chapter are not relevant or do not 

provide effective protection. 

81. In arguing that other chapters provide adequate protection, Dr Ridings does not 

refer to the pharmaceutical aspect of the intellectual property chapter at all. 

82. Annex 18-A, which provides New Zealand with an alternative approach to 

adopting UPOV 1991 obligations, is problematic for two reasons. First, it 

replicates the problems with the conditional language found in the Treaty 

Exception.3D Second, there is an intrinsic conflict between the concepts that 

underpin UPOV 1991 and Maori relationships to resources, as set out in the W AI 

262 report and in the analysis of the TPPA by Dr Carwyn Jones in the expert 

paper on the TPPA and the Treaty ofWaitangi.31 

83. Article 29.5 Tobacco Control Measures provides only partial protection from an 

investor-state dispute should the government elect to exercise it, and does not 

preclude a state-state dispute. Concern that the Smokefree 2025 policy may still 

be subject to state-state disputes is part of the current Waitangi Tribunal claim. 

Further, the need for an explicit carve out concedes the inadequacy of other 

protections in the investment chapter for such a core public policy measure, in 

this case related to health. 

84. The tobacco exception also shows how a comprehensive exception could have 

been worded to protect any measures taken for the purposes of protecting Maori 

29 JK Paragraphs 23 and 108-109 
30 Sanya Reid Smith and Burcu Kilic, 'General provisions - other treaties to join - International 

Convention for the Protection of New Varieties of Plants 1991 (UPOV91), Public Citizen/Third 
World Network, pp.3-6. Attached as Exhibit L to my sixth affidavit dated 20 January 2016 

31 Carwyn Jones, Claire Charters, Andrew Erueti and Jane Kelsey, 'Maori Rights, Te Tiriti 0 Waitangi 
and the Trans-Pacific Partnership Agreement', Expert Paper #3, January 2016. Attached as Exhibit 
I to my sixth affidavit dated 20 January 2016 



interests, including the Treaty of Waitangi, at least regarding ISDS, had the 

Crown sought to do so. 

Side letters 

85. I referred in my previous affidavit (JK para 6) to pressure from US members of 

Congress and corporate lobbies to the interpretation of amendment of 

agreements through side letters. I note a recent report that the US Trade 

Representative ("USTR") will have the opportunity to discuss concerns with the 

text that have been raised by members of the US Congress with other parties 

while in New Zealand for the signing of the Agreement on 4 February 2016.32 

This is a potential opportunity to seek further side letters before the Agreement 

is signed. 

86. Dr Ridings claimed during our meeting that side letters are not agreed to by 

parties after an agreement is signed. 

87. However, the US has used previous side letters to alter the terms of a free trade 

and investment agreement after it has been signed. 

88. The US-Korea Free Trade Agreement was signed by the parties in 2007. The 

Parliament of South Korea passed the implementing legislation. However, 

because there was not a majority in support of the deal President Bush signed, 

the agreement languished for several years, during which there was a change in 

presidential administration to that of Barack Obama. The latter required South 

Korea to provide further concessions with respect to both tariffs and non-tariff 

measures, altering the agreed text that South Korea had implemented before he 

would put the implementing legislation before the US Congress. These changes 

were implemented through a self-executing exchange of letters, whereby 

immediately the original agreement came into force it was amended in the 

manner set out in the self-executing letter. These changes were significant, and 

mainly affected motor vehicles and agricultural products. 33 

32 Doug Palmer, 'Obama Empowers Froman to Sign TPP Deal' , Politico, 29 January 2016. Attached 
as Exhibit 'P' 

33 'US, South Korea sign sweeping free-trade agreement', Taipei Times, 5 December 2010. Attached 
as Exhibit 'Q' 



89. Amendment via side-letter is in addition to changes the US may require through 

its certification process.34 As discussed my previous affidavits, additional 

measures the US has required through certification in past agreements have 

included changes to laws and procedural arrangements affecting 

pharmaceuticals and the US requirement that Australia pass additional 

legislation on copyright. 

Substantive obligations 

90. I agree with Dr Ridings that the nature of the substantive obligation being 

claimed by a state or investor will be crucial in identifying the comparator (PR 

para 24.3), which is why the case studies are important. 

91. I also agree that there are four principle obligations that could give rise to a 

dispute involving investment which, if substantiated, might require the Crown 

to rely on the Treaty Exception. Rather than discuss them in abstract, I consider 

it more appropriate to address them when discussing the case studies in the next 

affidavit. 

92. I note there are also rules in the Intellectual Property chapter relating to 

indigenous knowledge, and in both that chapter and the Transparency Annex that 

relate to medicines. On my interpretation the Treaty Exception would not apply 

to them. However, they are not subject of the selected case studies. 
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34 Documented at tppnocertification.org 
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