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A	REFERENCE	GUIDE	TO	THE	WAITANGI	TRIBUNAL	REPORT	ON	THE	TPPA	
	
[NOTE:	 This	 note	 has	 been	 prepared	 by	 Professor	 Jane	 Kelsey,	 Faculty	 of	 Law,	 The	 University	 of	
Auckland,	from	the	report	of	the	Waitangi	Tribunal	on	the	Trans-Pacific	Partnership	Agreement	(TPPA)	
(Wai	2522)	that	was	released	on	5	May	2016.	Direct	extracts	from	the	report	are	in	italics,	with	page	
references	 in	 brackets.	 Other	 commentary	 is	 a	 summary	 of	 what	 the	 Tribunal	 said.	 The	 main	
documents	filed	in	the	claim	will	be	posted	on	www.tpplegal.wordpress.com	from	15	May	2016]	
	
	
TERMS	OF	INQUIRY	
	
The	Waitangi	Tribunal’s	powers	under	the	Treaty	of	Waitangi	Act	1975	are	to	inquire	into	claims	that	
the	Crown	by	act	or	omission	has	acted	inconsistently	with	the	principles	of	the	Treaty	of	Waitangi.	
	
Because	the	claim	on	the	Trans-Pacific	Partnership	Agreement	(TPPA)	was	heard	under	urgency	
within	a	very	short	time	frame,	the	Tribunal	restricted	the	inquiry	to	two	issues:		
	

(a)	whether	or	not	the	Treaty	of	Waitangi	exception	clause	is	indeed	the	effective	protection	
of	Māori	interests	it	is	said	to	be;	and		

(b)	what	Māori	engagement	and	input	is	now	required	over	steps	needed	to	ratify	the	TPPA	
(including	by	way	of	legislation	and/or	changes	to	Government	policies	that	may	affect	
Māori)		

The	Tribunal	acknowledged	that	this	excluded	claimants’	concerns	over	the	obligation	to	accede	to	
the	International	Convention	for	the	Protection	of	New	Varieties	of	Plans	(UPOV)	1991,	intellectual	
property	 and	 access	 to	 affordable	 medicines	 (although	 claimants	 argued	 the	 fact	 the	 Treaty	 of	
Waitangi	exception	appears	not	to	cover	those	areas	was	evidence	of	its	ineffectiveness,	a	point	the	
Tribunal	did	not	address).	The	Tribunal	nevertheless	made	it	clear	the	Crown	was	expected	to	consult	
with	Maori	over	UPOV	1991	and	‘other	matters’	(5).		
	
SUMMARY	OF	FINDINGS	
	
We	now	ask,	in	light	of	the	evidence	before	us,	whether	there	has	been	a	breach	of	the	principles	of	
the	Treaty	of	Waitangi.	We	do	so	only	in	relation	to	the	first	of	our	two	issues:	the	adequacy	of	the	
Treaty	exception	to	protect	Māori	interests.	We	then	go	on	to	address	our	second	issue:	what	action	
the	Crown	should	take	in	relation	to	ratification	and	ongoing	implementation	of	the	TPPA.	(43)		

The	first	issue	was	whether	the	Treaty	exception	was	effective	protection.	The	Crown	however	goes	
further	and	says	that	nothing	in	the	TPPA	will	prevent	the	Crown	from	meeting	its	Treaty	obligations	
to	Māori.	We	have	some	reservations	about	this.	There	are	two	reasons	for	this.	The	first	is	a	concern	
that	the	Treaty	exception	clause	as	presently	structured	may	not	encompass	the	full	extent	of	the	
Treaty	relationship.	We	agree	with	[Associate	Professor]	Kāwharu	that	not	all	Crown	actions	or	
policies	that	may	be	necessary	to	protect	Māori	Treaty	interests	consist	of	measures	that	accord	
more	favourable	treatment	to	Māori.		…	The	way	the	phrase	‘more	favourable	treatment’	is	used	
gives	rise	to	some	uncertainty	as	to	how	the	exception	will	be	interpreted	and	applied. (49-50)	

Our	second	reservation	arises	from	uncertainty	about	the	extent	to	which	ISDS	may	have	a	chilling	
effect	on	the	Crown’s	willingness	or	ability	to	meet	particular	Treaty	obligations	in	the	future	or	to	
adopt	or	pursue	otherwise	Treaty-consistent	measures.	(50)	
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Our	concern	is	that	by	qualifying	the	Treaty	exception	clause	to	that	aspect	of	the	Treaty	relationship	
which	may	allow	the	Crown	to	adopt	or	implement	measures	more	favourable	to	Māori,	the	full	
constitutional	reach	of	the	Treaty	relationship	may	not	be	as	clearly	protected	and	preserved	under	
the	TPPA	as	it	might	be.	As	a	number	of	courts	and	tribunals	before	us	have	noted,	the	Treaty	
relationship	is	not	static,	it	is	a	relationship	akin	to	a	partnership	the	precise	terms	of	which	are	still	
being	worked	out.	(50)	

Our	particular	focus	is	on	whether	or	not	the	Treaty	exception	clause	is	an	effective	protection	of	
Māori	interests.	The	applicable	Treaty	standard	is	a	reasonable	degree	of	protection,	not	perfection.	
(51)	(emphasis	added)	

We	conclude	that	the	exception	clause	will	be	likely	to	operate	in	the	TPPA	substantially	as	intended	
and	therefore	can	be	said	to	offer	a	reasonable	degree	of	protection	to	Māori	interests.	We	have	
come	to	this	view	even	though	the	clause	as	drafted	only	applies	to	measures	that	the	Crown	deems	
necessary	to	accord	more	favourable	treatment	to	Māori.	This	raises	a	question	about	the	scope	of	
the	clause.	(x	and	51)	(emphasis	added)	

Despite	this	finding,	we	do	have	concerns.	The	protections	and	rights	given	to	foreign	investors	under	
the	TPPA	are	extensive.	The	rights	foreign	investors	have	to	bring	claims	against	the	New	Zealand	
Government	in	our	view	raise	a	serious	question	about	the	extent	to	which	those	claims,	or	the	threat	
or	apprehension	of	them,	may	have	a	chilling	effect	on	the	Crown’s	willingness	or	ability	to	meet	its	
Treaty	obligations	or	to	adopt	otherwise	Treaty-consistent	measure.	This	issue	and	the	appropriate	
text	for	a	Treaty	exception	clause	for	future	free	trade	agreements	are	matters	about	which	there	
should,	in	our	view,	be	further	dialogue	between	Māori	and	the	Crown.(x)		

We	have	not	made	a	finding	of	Treaty	breach,	therefore	we	are	not	in	a	position	to	make	formal	
recommendations	[including	on	process]	(56).		

While	we	make	no	formal	recommendations,	we	do	offer	a	number	of	suggestions.	As	well	as	
improvements	to	routine	engagement	processes,	these	include	ideas	proposed	by	expert	witnesses	
which	could	be	developed	into	a	policy	to	be	applied	in	the	event	of	an	ISDS	claim	concerning	Māori	
rights	and	interests	where	the	Treaty	exception	clause	may	be	triggered.	(xi)		

URGENCY	
	
The	Tribunal’s	grounds	for	granting	urgency	included	the	fact	that	the	TPPA	is	much	broader	than	
previous	trade	agreements;	that	the	efficacy	of	the	Treaty	exception	in	such	an	agreement	was	
unclear	and	untested;	that	the	secrecy	of	the	negotiations	heightened	the	Crown’s	duty	of	active	
protection;	and	that	consultation	with	Māori	appeared	to	be	limited	and	selective,	and	treated	
Māori	as	stakeholders	rather	than	Treaty	partners.	(2)	

The	Crown	declined	to	provide	the	Tribunal	with	access	to	the	working	text,	or	confirm	the	wording	
of	the	Treaty	exception	in	the	TPPA,	or	allow	review	by	an	independent	counsel	while	negotiations	
were	still	underway	(3).	The	urgent	hearing	did	not	begin	until	the	text	was	publicly	available,	which	
was	a	month	after	the	agreement	was	signed.	The	Crown	then	said	it	was	not	possible	to	reopen	the	
text.	Indeed,	once	the	text	was	tabled	in	the	negotiations	New	Zealand	could	not	have	sought	to	
replace	it	with	another	version.	This	practical	obstacle	became	a	factor	in	the	Tribunal’s	final	
considerations	(51).	
	
Urgency	also	meant	the	Tribunal	only	addressed	some	of	the	issues	the	claimants	raised.	Its	
conclusions	relate	only	to	those	issues.	
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We	reiterate	that	these	are	relatively	narrow	questions	when	compared	with	the	wide	range	of	issues	
that	have	been	raised	before	us	in	relation	to	the	TPPA	Our	inquiry	did	not	examine	in	any	depth	issues	
such	as	UPOV	91,	intellectual	property,	or	the	future	of	Pharmac.	These	are	important	matters,	but	are	
outside	the	scope	of	this	inquiry	and	consequently	we	make	no	findings	in	relation	to	them.(43)		

The	time	frame	was	extremely	tight.	The	claim	was	lodged	in	July	2015	and	the	urgent	inquiry	began	
in	November.	The	Crown,	the	claimants,	and	the	Tribunal	each	appointed	an	expert:	Dr	Penny	
Ridings,	former	head	of	MFAT	legal	division	(Crown);	from	Auckland	University	Law	Faculty	
academics	Professor	Jane	Kelsey	(claimants)	and	Associate	Professor	Amokura	Kawharu	(Tribunal).	
They	submitted	and	discussed	their	legal	analyses	between	December	2015	and	February	2016.	A	
week	of	hearings	was	held	in	mid-March	2016.	The	final	closing	submissions	and	responses	were	
lodged	on	19	April.	For	constitutional	reasons	the	Tribunal	had	to	report	before	implementing	
legislation	was	introduced	to	Parliament.	The	Crown	originally	said	this	would	be	early	June.	In	mid-
April	the	Tribunal	was	told	the	date	had	been	moved	forward	to	9	May	(4).			
	
MAORI	INTERESTS	IN	THE	TPPA		
	
The	Crown	told	the	Tribunal	that	the	TPPA	was	just	a	natural	progression	from	other	agreements,	
was	not	substantially	different,	and	would	not	have	particular	impact	on	Maori	interests	beyond	
those	of	investors,	businesses	or	landowners.(8,	15)	The	Tribunal	said	it	was	‘not	that	simple’.	
	
	Having	now	heard	evidence	and	argument,	we	stand	by	our	provisional	conclusion	that	the	TPPA,	in	
both	subject	matter	and	size,	is	substantially	different	from	previous	FTAs,	and	in	particular	the	2001	
Singapore	FTA	for	which	the	Treaty	exception	clause	was	designed.(17)	
	
The	consolidation	of	investment	and	trade	provisions	in	an	agreement	of	this	scale	makes	the	TPPA’s	
exceptional	reach	and	significance	difficult	to	dispute	[and]		its	intertwining	of	investment,	traditional	
trade,	and	services	means	its	scope	is	very	broad.(15)	The	cross-fertilisation	with		other	agreements	
extends	some	TPPA	obligations	to	the	countries	involved	in	those	agreements.	…	[T]here	is	no	
escaping	the	fact	that,	in	size	and	effect,	the	TPPA	presents	a	notable	change	to	New	Zealand’s	
international	trade	and	investment	relationships.	An	investment	protection	provision	between	two	
parties	is	fundamentally	different	in	a	12-party	agreement,	particularly	when	many	are	powerful	
economies,	and	with	at	least	one	having	investors	with	a	proven	propensity	to	litigate.(16)	

Such	agreements	impose	obligations	on	the	Crown	which	constrict	domestic	policy.(44)	Future	New	
Zealand	governments	cannot	act	domestically	in	ways	that	contravene	TPPA	provisions	New	
Zealand’s	policies,	subsidiary	legislation	and	exercise	of	Ministerial	and	regulatory	authority	
discretions	must	align	with	the	TPPA,	even	if	changes	to	statutes	are	not	required.	(17)		

[I]t	became	clear	to	us	in	considering	the	efficacy	of	the	Treaty	exception	that	the	Crown	has	not	
shown	that	it	has	understood	the	nature	and	extent	of	Māori	interests	affected	by	the	TPPA.	(6)	

The	Wai	262	Tribunal	Ko	Aotearoa	Tenei	was	the	first	and	only	comprehensive	review	of	the	
international	treaty	making	process.	While	it	identified	a	‘sliding	scale’	of	interests,	that	Tribunal	said	
‘it	is	for	Maori	to	say	what	their	interests	are,	and	to	articulate	how	they	might	best	be	protected	–	in	
this	case,	in	the	making,	amendment,	or	execution	of	international	agreements’,	after	the	Crown	has	
alerted	them	to	pending	developments	and	their	implications.	(11)		
	
We	find	ourselves	unable	to	accept	the	Crown’s	characterisation	of	Māori	interests	put	at	issue	by	
the	TPPA	as	simply	those	they	may	hold	as	investors,	businesses,	or	land	owners.	This	seems	to	us	to	
be	an	overly	reductionist	approach	to	Māori	interests,	and	to	the	reach	of	the	TPPA.	It	also	misses	in	
fundamental	ways	the	findings	and	recommendations	of	the	Wai	262	Tribunal.(19)	
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We	do	have	a	concern	that	the	Crown	has	misjudged	or	mischaracterised	the	nature,	extent,	and	
relative	strength	of	Māori	interests	put	in	issue	under	the	TPPA.	...	Claimants	can	and	do	point	to	a	
number	of	matters	that	go	to	the	heart	of	the	Crown-Māori	relationship,	and	Māori	Treaty	interests,	
such	as	access	to	affordable	medicines	and	possible	changes	to	Pharmac,	intellectual	property	rights,	
and	traditional	knowledge,	[as	well	as]	wide-ranging	concerns	about	future	capacity	to	provide	fair	
redress,	including	by	way	of	Treaty	settlements,	[and]	whether	existing	domestic	protections	will	
properly	protect	and	respect	kaitiakitanga	and	rangatiratanga.	These	matters	are	of	high	importance	
to	Māori,	and	any	potential	adverse	impact	under	the	TPPA	would	be	likely	to	cause	significant	
prejudice.	(54)	

RISKS	FROM	INVESTOR-STATE	DISPUTE	SETTLEMENT	(ISDS)	

If	an	investor	considers	that	their	rights	have	been	breached	and	that	their	investment	has	suffered	
measurable	damage	(which	may	include	loss	of	future	profits),	they	can	bring	an	ISDS	claim	against	
the	host	country	…	If	the	tribunal	decides	in	favour	of	the	investor,	it	can	order	the	country	to	pay	
monetary	compensation,	or	restitution	of	property,	and	legal	costs,	but	not	to	change	its	laws	or	
practices.	As	with	any	proceeding,	settlement	is	possible	by	agreement	at	any	time,	on	terms	which	
may	or	may	not	be	public.	This	raises	concerns	that	a	state	may	agree	to	change	its	laws	or	practices,	
or	agree	that	some	action	will	not	be	repeated.	(34)	

Any	ISDS	case	against	New	Zealand	would	arise	out	of	the	Crown,	local	government,	a	court,	or	any	
entity	exercising	delegated	authority	taking	some	action	which	significantly	harmed	an	investment	
owned	or	controlled	by	an	overseas	investor.	The	investor	would	then	take	action	against	the	Crown.	
(34)	

While	we	think	the	Crown	fairly	pointed	to	various	provisions	in	the	TPPA	designed	to	preserve	state	
regulatory	autonomy	and	improve	the	operation	of	ISDS,	we	remain	unconvinced	that	ISDS	under	the	
TPPA	is	low	risk	or	not	substantially	different	from	exposure	to	ISDS	under	existing	FTAs	to	which	
New	Zealand	is	party.	(51)		

We	also	see	a	much	greater	risk	of	investor–state	litigation	under	the	TPPA,	given	the	number	and	
character	of	the	participating	states.	In	this	context,	we	note	that	Australia	and	New	Zealand	have	
entered	into	a	side	agreement	that	excludes	ISDS.	It	would	appear	that	each	country	thought	ISDS	
had	more	disadvantages	than	advantages	for	them.	(17)		

Given	‘the	effect	of	increasing	the	number	of	states	and	potential	investors	to	whom	New	Zealand	
owes	an	obligation,	and	the	corresponding	increase	in	the	probability	of	an	ISDS	claim	…	we	
therefore	place	little	weight	upon	past	experience	as	a	guide	to	future	exposure	to	ISDS’.	(17)	

We	are	not	in	a	position	to	reach	firm	conclusions	on	the	extent	to	which	ISDS	under	the	TPPA	may	
prejudice	Māori	Treaty	rights	and	interests,	but	we	do	consider	it	a	serious	question	worthy	of	further	
scrutiny	and	debate	and	dialogue	between	the	Treaty	partners.	We	do	not	accept	the	Crown’s	
argument	that	claimant	fears	in	this	regard	are	overstated.	Ultimately	only	time	will	tell,	but	whether	
the	ISDS	system	is	suffering	from	‘a	crisis	of	legitimacy’	(Kelsey)	or	‘in	need	of	reform’	(Kāwharu),	we	
think	its	application	under	the	TPPA	is	uncertain.	(50)	

The	chilling	effect	means	that	governments	will	be	deterred	from	passing	laws	or	making	policy	by	
the	threat	or	the	apprehension	of	an	ISDS	claim.	…	The	chilling	effect	is	also	said	to	occur	in	the	
broader	sense	of	politicians	and	public	servants	deciding	not	to	pursue	some	types	of	policy	because	
of	how	investors	might	react.	…	Ridings	says	that	policy	makers	do	not	consider	themselves	‘chilled’,	
but	make	a	prudent	assessment	of	risk.	(41)	



	 5	

We	do	not	have	the	time,	expertise,	or	a	sufficient	evidential	base	to	make	findings	as	to	whether	the	
investment	regime	in	the	TPPA	is	likely	to	chill	the	capacity	or	willingness	of	the	New	Zealand	
Government	to	honour	its	Treaty	obligations	to	Māori.	If	the	TPPA	is	ratified,	it	will	be	a	complex	
question	of	fact	to	determine	whether	a	particular	Crown	act	or	omission	in	the	face	of	an	ISDS	claim	
(or	the	threat	or	apprehension	of	one)	is	the	result	of	prudent	risk	management,	or	the	improper	
curbing	of	legitimate	policy	action	due	to	a	chilling	effect	While	the	debate	over	the	chilling	effect	
can	be	factually	and	semantically	complex,	we	do	not	doubt	that	it	is	an	issue.	(45)	

TREATY	JURISPRUDENCE		
	
The	Tribunal	relied	on	Treaty	jurisprudence	mainly	from	the	courts	and	the	Wai	262	report.	It	took	
the	principle	of	reciprocity	as	its	starting	point,	premised	on	the	right	of	the	Crown	to	govern	in	
return	for	a	guarantee	to	actively	protect	Maori	interests.	Active	protection	was	particularly	relevant	
to	assessing	the	efficiency	of	the	Treaty	exception.	Those	‘protective	steps	were	to	be	reasonable	for	
the	Crown	to	take	in	the	situation’,	and	‘protect	the	Crown’s	capacity	to	provide	redress	to	the	extent	
that	Maori	have	been	prejudicially	affected’.	The	Tribunal	needed	to	consider	the	issue	of	‘whether	
entry	into	the	TPPA	materially	impairs	the	Crown’s	capacity	to	provide	redress	to	Maori.’	(10)	
	
Constitutional	evidence	specific	to	this	claim	was	not	accepted	for	being	out	of	time.	The	Tribunal	
also	declined	to	apply	the	conclusion	of	the	stage	1	report	in	He	Whakaputanga	me	Te	Tiriti	that	
Maori	signatories	in	the	North	did	not	cede	sovereignty,	noting	its	scope	was	limited	to	the	largely	
historical	claims	before	that	Tribunal	and	it	made	no	conclusions	about	the	Crown’s	exercise	of	
sovereignty	today.	Stage	2	of	that	claim	is	still	proceeding.	(6)	

We	also	consider	that	an	urgent	inquiry	is	not	the	appropriate	forum	to	address	broad	constitutional	
questions,	particularly	those	concerning	the	Crown–Māori	relationship	in	respect	of	international	
instruments.	We	do	not	have	the	time,	evidence,	or	range	of	interested	parties	to	properly	conduct	
such	an	inquiry.	(7-8)	

The	Wai	262	Tribunal	said	it	was	for	Māori	to	define	their	interests	and	tell	the	Crown	how	they	
might	best	be	protected	[see	below].	A	properly	informed	Crown	then	assesses	the	degree	of	Māori	
interests	and	balances	that	against	valid	interests	of	other	New	Zealanders	and	the	nation	as	a	
whole,	where	there	are	tensions.	(12)	

The	Crown	must	work	out	a	level	of	protection	for	Māori	interests,	as	identified	and	defined	by	
Māori,	that	is	reasonable	when	balanced	where	necessary	against	other	valid	interests,	and	in	the	
sometimes	constrained	international	circumstances	in	which	it	must	act.	(12)	

	Māori	interests	are	entitled	to	a	reasonable	degree	of	protection	when	those	interests	are	affected	
by	international	instruments	entered	into	by	the	New	Zealand	Government.	(13)	

Further,	engagement	with	Māori	is	not	always	going	to	be	perfect.	But,	as	we	have	said,	Māori	are	
not	just	another	interest	group;	Māori	are	the	Crown’s	Treaty	partner	and	their	interests	are	always	
entitled	to	active	protection,	to	the	extent	reasonable	in	all	the	circumstances.(12)	

HISTORY	OF	THE	TREATY	EXCEPTION	
	

Article	29.6:	Treaty	of	Waitangi	

1.	Provided	that	such	measures	are	not	used	as	a	means	of	arbitrary	or	unjustified	discrimination	
against	persons	of	the	other	Parties	or	as	a	disguised	restriction	on	trade	in	goods,	trade	in	
services	and	investment,	nothing	in	this	Agreement	shall	preclude	the	adoption	by	New	
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Zealand	of	measures	it	deems	necessary	to	accord	more	favourable	treatment	to	Maori	in	
respect	of	matters	covered	by	this	Agreement,	including	in	fulfilment	of	its	obligations	under	
the	Treaty	of	Waitangi.	

2.	The	Parties	agree	that	the	interpretation	of	the	Treaty	of	Waitangi,	including	as	to	the	nature	
of	the	rights	and	obligations	arising	under	it,	shall	not	be	subject	to	the	dispute	settlement	
provisions	of	this	Agreement.	Chapter	28	(Dispute	Settlement)	shall	otherwise	apply	to	this	
Article.	A	panel	established	under	Article	28.7	(Establishment	of	a	Panel)	may	be	requested	to	
determine	only	whether	any	measure	referred	to	in	paragraph	1	is	inconsistent	with	a	Party’s	
rights	under	this	Agreement.		

The	Tribunal	said	the	development	of	the	Treaty	exception	clause,	and	its	successful	incorporation	in	
the	NZ	Singapore	FTA	2001	and	every	free	trade	agreement	since	(including	the	TPPA),	demonstrates	
leadership	and	is	to	the	credit	of	successive	New	Zealand	Governments	(x)	

We	share	a	number	of	the	concerns	[Kawharu]	expressed	as	to	whether	the	Treaty	exception	clause	
has	been	assessed	by	the	Crown	in	light	of	changes	in	jurisprudence	since	the	Singapore	FTA	of	2001,	
and	in	light	of	the	much	more	comprehensive	scope	of	the	TPPA.	The	fact	that	this	is	New	Zealand’s	
first	trade	and	investment	treaty	with	the	United	States	is	also	significant	given	the	potential	
exposure	this	brings	to	litigation	from	American	corporations.	(49)	

Neither	the	exception	nor	the	Crown’s	engagement	strategy	appear	to	have	been	revisited,	despite	
the	Wai	262	report	and	the	changes	in	international	and	Treaty	of	Waitangi	jurisprudence	since	
2001.	Very	little	independent	New	Zealand	expert	analysis	of	the	TPPA	is	yet	available.	Concern	by	
Māori	about	the	Crown’s	willingness	to	honour	its	Treaty	of	Waitangi	obligations	is	therefore	both	
understandable	and	predictable.	(44)	

EFFECTIVENESS	OF	THE	TREATY	EXCEPTION	

We	agree	that	in	structure	and	reach	the	Treaty	exception	needs	to	be	self	judging,	have	broad	
application,	be	subject	to	a	good	faith	requirement,	and	ensure	that	the	Treaty	of	Waitangi	is	not	a	
matter	to	be	interpreted	by	an	arbitration	panel.	We	believe	that,	in	conjunction	with	other	
protections	in	the	TPPA,	the	Treaty	exception	achieves,	or	substantially	achieves,	these	objectives.	
We	come	to	this	view	even	though	the	exception	applies	only	to	measures	the	Crown	deems	
necessary	to	accord	more	favourable	treatment	to	Māori.	Any	such	measure	must	be	‘in	respect	of	
matters	covered	by	the	Agreement’	Whilst	more	favourable	treatment	does	not	encompass	the	
entire	Treaty	relationship,	neither	does	the	TPPA.	(51)	

The	expert	witnesses	agree	that	the	Treaty	exception	does	not	cover	each	and	every	act	which	the	
Crown	might	perform	in	fulfilment	of	its	Treaty	of	Waitangi	obligations.	In	part	this	is	because	the	
phrase	‘more	favourable	treatment’	narrows	the	scope	of	measures	to	which	the	exception	might	
apply.	There	was	significant	disagreement	over	exactly	which	measures	would	be	covered,	but	it	may	
exclude	a	range	of	law	and	policy	in	fulfilment	of	the	Treaty	of	Waitangi.	There	was	also	
disagreement	over	the	extent	to	which	measures	which	might	not	be	covered	by	the	Treaty	exception	
would	be	protected	by	other	parts	of	the	TPPA.(39)	

The	Treaty	exception	is	only	available	as	a	defence	against	claims	that	relate	to	measures	adopted	by	
New	Zealand	that	accord	Māori	more	favourable	treatment.	The	exception	is	not	engaged	at	all	in	
circumstances	where	the	Government	decides	not	to	take	action	in	favour	of	Māori.	Of	itself	we	do	
not	see	this	as	problematic.	How	the	Crown	chooses	to	honour	its	Treaty	obligations	is	a	domestic	
matter.	There	is	clearly	concern	that	the	investment	protections	might	modify	that	behaviour,	but	
TPPA	is	not	the	place	for	setting	out	the	Crown’s	obligations	to	its	Treaty	partner.		
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Kawharu	considers	that	the	adequacy	of	the	exception	is	compromised	because	it	does	not	fully	
reflect	the	comprehensive	nature	of	the	TPPA,	has	not	evolved	in	light	of	changing	jurisprudence,	and	
its	scope	does	not	account	for	the	range	of	policy	choices	and	administrative	regimes	that	may	be	
needed	to	protect	Māori	interests	now	and	into	the	future.	She	points	out	that	Māori	Treaty	rights	
are	vested	permanent	rights	that	consist	of	far	more	than	limited	and	time-bound	positive	
discrimination	initiatives.	Accordingly,	she	recommends	removing	the	reference	to	more	favourable	
treatment	and	focusing	the	exception	on	measures	that	the	Crown	deems	necessary	to	fulfil	its	
obligations	to	Māori	under	the	Treaty	of	Waitangi.	(46)	

All	experts	agree	that	interpretation	of	the	Treaty	of	Waitangi	should	not	be	a	matter	to	be	
determined	by	an	investment	arbitration	tribunal.	It	should	be	a	matter	for	New	Zealand	to	interpret.	
There	is	a	difference	of	views	among	the	experts	as	to	whether	the	exception	achieved	that	objective.	
All	experts	initially	agreed	there	was	an	ambiguity	in	the	second	and	third	sentences	of	the	second	
paragraph	of	the	Treaty	exception.	During	the	course	of	the	hearing,	Ridings	came	to	the	view	that	
there	was	no	ambiguity	sufficient	to	warrant	any	redrafting	of	the	second	paragraph.	Kāwharu	and	
Kelsey	disagree.	All	three	witnesses	agree	that	the	best	way	to	remove	any	ambiguity	would	be	to	
delete	the	second	and	third	sentences	of	paragraph	two.(47)		

Some	of	the	claimants	were	unhappy	that	this	[second]	paragraph	essentially	relies	on	the	Crown’s	
interpretation	of	the	Treaty	of	Waitangi.		A	similar	point	has	also	been	made	about	the	phrase	
‘measures	[New	Zealand]	deems	necessary’.	We	do	not	see	this	as	a	significant	issue.	If	the	Crown	
relies	on	the	exception	it	will	do	so	based	on	its	own	understanding	of	the	Treaty	and	the	obligations	
stemming	from	it	If	policy	is	made	based	on	an	incorrect	understanding	of	the	Treaty,	this	is	a	
domestic	issue	that	can	be	challenged	in	domestic	political	or	legal	processes.	(39-40)		

Our	particular	focus	is	on	whether	or	not	the	Treaty	exception	clause	is	an	effective	protection	of	
Māori	interests.	The	applicable	Treaty	standard	is	a	reasonable	degree	of	protection,	not	perfection.	
(51)	

In	relation	to	our	first	issue,	we	conclude	that	the	Treaty	of	Waitangi	exception	clause	offers	a	
reasonable	degree	of	protection	to	Māori	interests	affected	by	the	TPPA.	It	is	unquestionably	a	good	
thing	that	the	New	Zealand	Government	has	successfully	negotiated	the	inclusion	of	the	Treaty	
exception	in	the	TPPA.	We	simply	do	not	know	whether	the	exception	will	ultimately	prove	to	be	the	
effective	protection	of	Māori	interests	the	Crown	says	it	is,	but	we	are	satisfied	that	in	terms	of	the	
applicable	Treaty	standard	it	does	provide	a	reasonable	degree	of	protection.	(52)	

Overall,	we	conclude	that	the	exception	would	be	likely	to	operate	in	the	TPPA	substantially	as	
intended.	The	exception,	in	our	view,	could	be	said	to	offer	a	reasonable	degree	of	protection	to	
Māori	interests	affected	by	the	TPPA.	In	coming	to	this	view,	we	have	had	particular	regard	to	the	
points	of	agreement	and	disagreement	between	the	experts	and	the	nature	and	extent	of	any	
changes	to	the	exception	they	proposed	(51).		

We	have	also	accorded	some	weight	to	the	practical	matters	raised	by	the	Crown	about	difficulties	and	
risks	associated	with	any	attempt	to	renegotiate	or	change	the	exception.	(51)	

We	have	considered	the	exception	alongside	other	provisions	in	the	TPPA	that	have	some	potential	to	
mitigate	risk	to	Māori,	particularly	the	ability	of	states	to	rule	out	ISDS	in	respect	of	tobacco	control	
measures,	and	the	non-conforming	measures	in	relation	to	matters	including	the	foreshore	and	
seabed,	cultural	heritage,	water,	and	social	services	We	again	note	that	Australia	and	New	Zealand	
have	opted	not	to	allow	ISDS	claims	against	each	other	It	follows	that	we	do	not	find	a	breach	of	the	
principles	of	the	Treaty	of	Waitangi	arising	from	the	inclusion	of	the	Treaty	exception	clause	in	its	
current	form	in	the	TPPA.(51-52)	
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TREATY	EXCEPTION	AND	ISDS		
	
In	the	event	of	an	ISDS	claim	under	the	TPPA,	the	exception	can	be	deployed	as	a	shield.	The	Treaty	
exception	does	not	impose	any	additional	obligation	on	the	Crown	to	meet	its	obligations	under	the	
Treaty	of	Waitangi.	The	purpose	of	the	Treaty	exception	is	to	protect	the	Crown’s	ability	to	fulfil	its	
domestic	responsibilities	under	the	Treaty	

It	is	difficult	to	assess	the	risks	to	Māori	interests	from	the	ISDS	system	under	the	TPPA,	particularly	
prior	to	ratification	and	implementation.	What	states	or	investors	may	do	in	years	to	come	is	open	to	
conjecture.	The	risks	to	Māori	interests	identified	by	claimants,	and	the	questions	over	interpretation	
and	application	of	the	Treaty	exception	are	all	potential	risks.	It	is	inherently	difficult	to	assess	with	
any	precision	the	magnitude	of	a	particular	risk	at	the	pre-ratification	stage	…	(45)	

We	do	not	consider	it	within	our	expertise	to	make	a	definitive	statement	on	how	an	ISDS	tribunal	
would	be	likely	to	interpret	paragraph	two	[of	the	Treaty	exception].	At	one	point	or	another	all	three	
of	the	expert	witnesses	said	that	there	was	some	ambiguity.	Despite	Ridings’	conclusion	that	the	
ambiguity	is	insignificant,	this	causes	us	some	concern.	The	fact	that	the	wording	is	materially	
unchanged	from	the	Singapore	FTA,	which	did	not	have	ISDS	provisions,	is	also	of	concern.	(41)		

[I]t	seems	the	most	likely	source	of	risk	to	Māori	under	the	TPPA	will	be	investor–state	claims	in	
respect	of	domestic	measures	which	place	Māori	at	a	relative	advantage	in	comparison	to	a	foreign	
investor.	In	these	instances	we	think	the	exception	clause	should	operate	to	provide	a	reasonable	
degree	of	protection.	(x)(emphasis	added)	

For	completeness,	we	note	that	it	is	not	possible	to	assess	with	any	precision	the	extent	of	actual	or	
potential	prejudice	that	may	arise	if	the	TPPA	is	ratified.	Any	ISDS	proceedings	will	be	some	years	
away	and,	as	the	evidence	before	us	in	relation	to	the	proposed	case	studies	shows,	anticipating	
outcomes	and	scenarios	that	may	give	rise	to	a	future	claim	is	difficult.	Based	on	our	view	of	the	
evidence	before	us,	we	are	simply	unable	to	determine	that	an	identifiable	prejudice	arises	due	to	a	
particular	deficiency	in	the	drafting	or	likely	operation	of	the	Treaty	exception	clause.		

If	prejudice	is	alleged	in	future	because	of	some	Crown	action	or	omission	(short	of	the	introduction	
of	a	Bill)	or	inaction,	then	it	remains	open	for	Māori	to	submit	a	claim	alleging	a	breach	of	the	
principles	of	the	Treaty	of	Waitangi.		

‘…	given	the	increased	exposure	to	ISDS	under	the	TPPA,	we	believe	it	would	be	both	prudent	and	
Treaty-consistent	for	the	Crown to	engage	in	a	dialogue	with	Māori,	with	a	view	to	reaching	
agreement	on	a	protocol	that	would	govern	the	procedure	if	there	was	an	ISDS	dispute	in	which	the	
Treaty	exception	is	likely	to	be	relied	on	for	participation	of	Maori	and	maximising	expertise.’(57)	

	
CROWN-MAORI	ENGAGEMENT	PROCESS	
	
The	second	urgency	issue	focused	on	future-looking	engagement,	and	did	not	directly	address	
whether	the	Crown’s	approach	to	consultation	during	the	course	of	the	negotiations	was	a	breach	of	
the	principles	of	the	Treaty.	(22)	

The	Crown	interpreted	the	second	issue	narrowly.	Crown	counsel	acknowledges	that	“inevitably	one	
will	look	back	and	may	take	a	view	that	more	could	have	been	done	but	with	respect,	that	isn’t	our	
focus	the	issues	in	this	hearing	don’t	focus	on	that.	Instead,	the	Crown	looks	to	its	future	engagement	
plans	and	contends	that,	while	they	are	not	set	in	stone,	they	are	Treaty	compliant”.(30)	
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The	Tribunal	said:	We	acknowledge	that	Crown	process	up	to	entry	into	the	TPPA	was	not	the	
primary	focus	of	our	inquiry,	but	we	made	it	clear	that	process	was	relevant	to	whether	the	Crown	
had	met	its	obligations	to	Māori.	The	Crown	…	chose	to	adduce	evidence	only	through	the	MFAT	
witnesses.	We	nonetheless	have	enough	information	from	which	to	draw	a	number	of	tentative	
conclusions	and	inferences.	Our	main	concerns	are	the	status	of	Māori	as	Treaty	partners	as	opposed	
to	general	stakeholders;	the	transparency	of	the	Crown	in	its	decision-making;	and	the	process	by	
which	the	Crown	informs	itself	of	Māori	interests.	(53)	

The	case	Wellington	International	Airport	Limited	v	Air	New	Zealand	affirmed	principles	of	
consultation	that	have	relevance	to	this	claim:	Consultation	must	be	allowed	sufficient	time,	and	
genuine	effort	must	be	made.	To	‘consult’	is	not	merely	to	tell	or	present.	Nor,	at	the	other	extreme	is	
it	to	agree.	…	Consultation	involves	the	statement	of	a	proposal	not	yet	finally	decided	upon,	listening	
to	what	others	have	to	say,	considering	their	responses	and	then	deciding	what	will	be	done.	(53)	

The	Crown’s	evidence	focused	on	stakeholder	meetings	and	web	presence.		

Restricted	access	to	information,	and	a	lack	of	transparency	on	the	Crown’s	part,	has	led	to	claimant	
frustration	and	mistrust	of	the	consultation	process.	(27)	Consultation	at	hapu	level	has	been	absent.			

We	further	note	that	‘consultation’	has	a	strained	meaning	when	the	party	with	the	most	relevant	
information	has	resolved	(perhaps	for	good	reason)	not	to	share	it.	(54)	

It	seems	to	us	that,	contrary	to	the	findings	of	the	Wai	262	Tribunal,	the	Crown	did	not	seek	or	
provide	a	realistic	opportunity	for	Māori	to	identify	their	interests	in	the	TPPA	as	a	Treaty	partner.	
The	secrecy	or	confidentiality	of	the	development	of	Crown	policy	in	relation	to	the	TPPA	and	its	
negotiating	positions	compounded	this	difficulty,	and	is	likely	to	have	been	a	factor	in	low	levels	of	
engagement	between	the	Crown	and	Māori	(whether	initiated	by	either	party)	prior	to	the	lodging	of	
these	claims.	(54-55)		

We	acknowledge	that	there	is	likely	to	be	a	range	of	Māori	opinion	on	a	matter	such	as	the	TPPA.	
The	Crown	pointed	to	support	from	organisations	like	FOMA.	[T]he	claimants	and	interested	parties	
together	provide	a	significant	and	important	voice,	representative	of	significant	hapū,	iwi,	and	the	
New	Zealand	Māori	Council.	(55)	

The	text	of	the	‘Strategy	for	Engagement	with	Māori	on	International	Treaties’	before	us	in	this	
inquiry	is	the	same	as	the	version	submitted	during	the	Wai	262	inquiry.	…	Wai	262	Tribunal	…	
recommended	changes	to	the	strategy	and	adoption	of	some	additional	steps	We	are	concerned	that	
the	Crown	has	not	adequately	taken	these	recommendations	into	account.	(55)	

We	are	concerned	that	institutional	capacity	and	lines	of	advice	to	Government	on	Māori	interests	
impacted	by	the	TPPA	appear	to	be	relatively	limited	…	[W]e	did	not	see	any	contemporary	evidence	
of	consultation	between	MFAT	and	TPK	on	the	nature	of	the	Māori	interest	in	the	TPPA	or	
engagement	with	Māori	on	the	TPPA	(55).	

When	Ngāti	Kahungunu	responded	to	the	first	invitation	for	open	submissions	in	2008,	they	raised,	
as	one	of	the	six	iwi	claimants	in	Wai	262,	a	substantive	concern	about	intellectual	property	matters,	
amongst	other	things.	Yet	other	than	a	general	stakeholder	meeting	in	2010	to	discuss	intellectual	
property	in	international	trade	agreements,	Ngāti	Kahungunu	were	consulted	no	further	on	the	
matter.	This	is	not	simply	an	issue	of	poor	process.	It	harms	the	relationship	and	increases	the	
probability	of	a	low-trust	and	adversarial	relationship	going	forward.	(56)	
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FUTURE	STEPS	

Given	that	the	prospects	of	changing	the	TPPA	are	non-existent	prior	to	ratification,	the	only	
comprehensive	alternative	is	for	New	Zealand	to	refuse	to	ratify	the	TPPA.	To	do	so	because	of	
concerns	about	an	exception	that	New	Zealand	itself	proposed	and	won	acceptance	for,	but	now	has	
reservations	about,	is	unrealistic	and	would	affect	New	Zealand’s	credibility.	In	relation	to	future	
FTAs,	Ridings	argues	that	there	is	an	inherent	risk	in	changing	the	Treaty	exception	text…	.	In	[the	
Crown’s]	view,	such	changes	would	have	no	significant	impact	on	the	legal	effect	of	the	provision,	
and	could	even	result	in	other	countries	imposing	changes	which	might	be	harmful	to	Māori	
interests.	(48-49)	

We	understand	the	points	the	Crown	makes,	and	we	accord	them	some	weight.	We	are	nonetheless	
troubled	by	the	fact	that	ambiguity	in	the	second	paragraph	[of	the	Treaty	exception]	seems	to	have	
arisen	because	template	text	from	previous	agreements	has	not	been	adjusted	to	ensure	coherent	
links	to	the	various	dispute	resolution	processes	within	the	TPPA.(49)	

A	judgement	call	will	have	to	be	made	as	to	whether	some	changes	to	improve	the	exception	might	
put	the	entire	exception	at	too	great	a	risk	of	rejection	by	other	states	or	cause	too	much	uncertainty	
as	to	the	application	of	Treaty	exceptions	in	existing	FTAs.	However,	this	is	not	a	sufficient	reason	to	
deny	domestic	dialogue.(57)		

A	protocol	should	be	developed	in	dialogue	with	Māori	to	govern	procedure	in	an	ISDS	dispute	
brought	against	New	Zealand	in	which	the	Treaty	exception	is	relied	on,	drawing	on	a	number	of	
elements	identified	by	the	experts.	(57)	

We	acknowledge	that	outcomes	[such	as	preserving	the	necessary	domestic	policy	space	for	ongoing	
domestic	policy	and	constitutional	dialogue	in	the	TPPA]	are	to	the	credit	of	the	Government	and	its	
negotiators,	as	they	demonstrate	awareness	of	and	sensitivity	to	Māori	concerns.	We	do	not	mean	to	
downplay	or	diminish	these	achievements	by	raising	concerns	about	aspects	of	process.	We	do	so	in	
the	hope	it	may	assist	in	the	development	of	processes	and	relationships	going	forward,	and	
recovering	from	short-comings	that	we	have	identified	as	having	occurred	during	the	prior	
consultation	process.	(54)		

What	we	have	to	say	about	the	engagement	process	and	the	Treaty	exception	will	hopefully	inform	
the	process	for	future	FTA	negotiations.	(43)		

We	have	not	made	a	finding	of	Treaty	breach,	therefore	we	are	not	in	a	position	to	make	formal	
recommendations.	However,	we	make	the	suggestions	that	follow	to	assist	the	Crown	and	claimants	
going	forward.	

We	suggest	that	the	Crown	include	dialogue	about	the	Treaty	exception	in	its	review	of	engagement	
with	Māori,	building	on	the	matters	raised	by	the	three	expert	witnesses.	The	Treaty	exception	may	
have	to	be	adjusted	in	light	of	possible	inclusion	of	an	investment	court	in	the	EU	negotiations,	
which	could	include	space	for	dialogue	between	Crown	and	Maori	(56-57).	Practical	and	logistical	
questions	about	dialogue	on	this	matter	should	not	be	insurmountable	given	communication	lines	
created	during	this	hearing	and	the	proposal	in	the	Wai262	report	for	an	expert	panel.	(57)	

UPOV	1991	
	
The	Wai	262	report	recommended	that	the	Plant	Variety	Rights	Act	be	amended	to	allow	such	rights	
to	be	refused	on	the	grounds	it	would	affect	kaitiaki	relationships	with	taonga	species.	This	may	be	
inconsistent	with	UPOV	1991.	(Ch	1,	fn	22)		
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The	TPPA	requires	the	government	within	three	years	to	adopt	the	UPOV	1991	Convention	or	a	
domestic	alternative	that	complies	with	its	terms,	subject	to	specific	provisions	relating	to	the	Treaty	
of	Waitangi.	The	Crown	is	still	developing	its	process	re	UPOV	and	MFAT	intends	to	make	a	targeted	
engagement	on	how	Maori	want	to	engage	with	the	Crown	on	its	response.	The	Tribunal	did	not	
have	enough	evidence	on	that	to	date	and	it	adjourned	its	inquiry	in	respect	of	that	issue	only.	The	
Crown	must	file	and	update	and	timeline	on	its	plan	of	engagement	by	17	June	2016.	(58)	
	
	


