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I, Penelope Jane Ridings, of Corotnandel, barrister, swear: 

INTRODUCTION 

1. I currently practise as a barrister sole specialising in public international law, in particular 

international trade and i11vestment, international fisheries la\v and oceans and 

environment. I am tl1e contributing author of tl1e International Arbitration Chapter of 

Green and Hunt on Arbitration Law and Practice in New Zealand published by 

Thomson Reuters and currently a panellist in a dispute settlement panel established 

under rnles of tl1e World Trade Organisation (\\!TO). 

2. I commenced practice as a barrister in 2015 after a 27 year legal and diplomatic career at 

tl1e I\1inistq of Foreign Affairs and Trade ("MFAT" or "tl1e Millistry"). During my 

tiine at tl1e Miilistry, I held a number of positions including: 

2.1 International Legal Adviser and head of tl1e Legal Division of tl1e Millisu-y 

(2011 to 2015); 

2.2 Ambassador to Poland, Estonia, Latvia and Litlmania (2008 to 2011); 

2.3 International Trade Law Adviser and head of the Trade Law Unit of tl1e 

Millisu-y (2004 to 2007); 

2.4 High Commissioner to Samoa (2001 to 2004); and 

2.5 Deputy Director (Oceans and Environment) of tl1e Legal Division (1998 to 

2001). 

3. My responsibilities as the Millisu·y's International Trade Law Adviser included: 

3.1 Leading the I\folist1-y's work on tl1e legal aspects of tl1e negotiation of 

international trade agreements, including free trade agreements (FTAs). I was 

tl1e Legal Counsel, which is New Zealand's cllief legal adviser for tlle Trans

Pacific Strategic Economic Partnersllip ,-\greement (P4) (which \Vas of course 

tl1e forerunner to tlle Trans-Pacific Partnersllip ("tl1e TPP" or "the 

Agreetnent"); and tl1e Thailand - New Zealand Closer Econonlic Part11ersllip 
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Agreement. More recently I was tl1e Legal Counsel for tl1e Republic of Korea 

- New Zealand Free Trade Agreement. 

3.2 The prov1s1on of legal advice on tl1e deYelopment of tl1e National Interest 

Analysis ("NL\") \vhich typically accompany the release of tl1e agreed texts of 

an international trade agreement which are tl1en considered by tl1e Foreign 

Affairs, Defence and Trade Select Committee ("FADTC"). 

3.3 The proYision of legal ad,rice on tl1e de,relopment of any domestic legislation 

needed to implement New Zealand's obligations under its international trade 

agreen1ents; 

3.4 The proY1s10n of legal advice on tl1e compatibility of proposed domestic 

legislative or policy measures witl1 New Zealand's international trade law 

obligations. 

3.5 The representation of New Zealand in state-to-state dispute settlement under 

tl1e auspices of tl1e World Trade Organisation ("WTO"), notably Attstm/ia -

Apples (Consultations) and United States - Lamb Sajegttards, as well as a number 

of WTO cases in which New Zealand was a tlllid party. 

4. I also have extensive experience of international negotiations in otl1er contexts including 

leading New Zealand's delegations in negotiations, meetings and working groups in tl1e 

following areas: 

4.1 Ad Hoe Informal Working Group on IVIarine Biodi\rersity Beyond National 

Jurisdiction; 

4.2 _Assembly of States Parties to tl1e International Criminal Court; 

4.3 United Nations Food and Agriculture Organisation's Port State lVIeasures 

Agreement; and 

4.4 \V'estern and Central Pacific Fisheries Convention. 
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5. In addition to the examples of dispute settlement in tl1e \V'TO mentioned above, 

including representing New Zealand before tl1e \V'TO Appellate Body, I have also 

represented New Zealand in otl1er state-to-state dispute settlement fora notably before 

tl1e International Court of Justice i11 If/haling i11 the Antarctic (Australia v ]apa11, New Zealand 

Intemening) and before the International Tribunal for tl1e Law of the Sea in its AdvisOIJ' 

Opinion of the Sub-Regional Fishe;ies Co1JJ111issioll. 

6. I hold a BA, LLB (Hons) and a Ivfasters of Jurisprudence (with Distinction) from tl1e 

University of Auckland U1u,-ersity and a PhD in Political Science from tl1e University of 

Hawaii, specialising in Pacific development studies. 

7. I was adnutted as I:VIember of tl1e New Zealand Order of l'vierit in 2015 for Services to 

the State. 

SUMMARY OF EVIDENCE 

8. I make tlus affidaYit in order to assist tl1e Tribunal in its substantive consideration of tl1e 

adequacy of tl1e "Treaty of Waitangi exception clause" wluch is included in Article 29.4 

of tl1e TPP. It responds to paragraph 32 of the Memorandum Directions of Judge 

Doogan dated 11 December 2015 and covers tl1e following matters: 

8.1 The precise meaning of tl1e Treaty ofWaitangi exception; 

8.2 The meaning of the chapeau to tl1e Treaty of \V'aitangi exception; 

8.3 The legal effect of tl1e Treaty of Waitangi clause in dispute settlement 

proceedings, particularly tl1e interpretation of paragraph 2 of tl1e clause; 

8.4 The scope of im-estment disputes to which tl1e Treaty of Waitangi clause nught 

apply; 

8.5 The scope of otl1er exceptions in the TPP text; 

8.6 ReleYant procedural rules for investment arbitral tribunals; 
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8.7 The awards that may be given under investor-State dispute settlement (ISDS) 

and State-to-State dispute settlement proceedings; 

8.8 The scope of ISDS and State-to-State dispute settlement witl1 regard to tl1e 

Treaty of \Xlaitangi; and 

8.9 A brief review of tl1e case studies suggested by tl1e claimants. 

9. Save as where otl1erwise stated, tl1e content of tlUs affidavit is witlun my knowledge or 

based on information tl1at came to my attention during the course of my work at the 

Miiustry. I have knowledge of TPP as members of my Division ii1 the IVfuustry worked 

as legal advisers on TPP durii1g tl1e negotiations. I did not deal witl1 the detail of tl1e 

negotiations, altl1ough I occasionally peer reviewed some of the advice provided by the 

TPP Legal Counsel. I have read the code of conduct for expert witnesses ii1 the High 

Court Rules and agree to abide by it. 

10. I conclude below tl1e followillg ill respect of the Treaty of \Xlaitangi clause: 

10.1 There is a significant body of decisions of illternational tribunals \vluch provide 

support for my illterpretation of the Treaty of \Xlaitangi clause and wluch 

protect a Government's right to regulate to protect legitiinate public policy 

illterests, wluch ii1 tlus case would U1Clude protecting Iviaori ii1terests. 

10.2 The Treaty of \Xlaitangi exception provides protection for lviaori to enable 

more favourable treatment to be given to 1viaori. It pernuts measures tlrnt 

would otl1envise be illconsistent witl1 the substantive obligations of TPP. 

10.3 The clause is self-judgillg ill tlrnt it is for New Zealand to detennil1e \vhat 

rneasures it deems necessary to accord more favourable treatment to lviaori. 

There are domestic and ii1ternational mecha1usms wluch are illtended to ensure 

that lVIaori are engaged ill decisions on what is required for the Crown to meet 

its obligations under tl1e Treaty of \Xlaitangi. 

10.4 To be covered by tl1e exception tl1e measures adopted by New Zealand should 

be directed towards providll1g lVIaori \Vith more favourable treatment. In otl1er 
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words, there should be a link between the measure and the rationale for the 

111easure. 

10.5 The chapeau to the Treaty of \\!aitangi exception 1s an expression of the 

principle of good faith. Arbitrary or unjustified discrimination can be looked 

at subjecti,,ely, according to \vhether it was done capriciously and in willful 

disregard of due process; or objectively, according to whether there is a rational 

connection between the measure and its objective and whether it was based in 

law and adopted in accordance with due process. A measure which met these 

standards would fall within the exception. 

10.6 The threshold for a finding of arbitrary or unjustified discrimination is high. 

Actions which achieve a legitimate public purpose and are undertaken in 

accordance with due process would not fall within the chapeau to the 

exception. 

10.7 Under paragraph 2 of the Treaty of \\!aitangi clause, the interpretation of the 

Treaty of \Xfaitangi, including the nature of the rights and obligations under it, 

is not subject to either ISDS or State-to-State dispute settlement. This 

enhances tl1e efficacy of tl1e exception because tl1e interpretation of tl1e Treaty 

is outside the mandate of tribunals. \\!hat is subject to dispute settlement is the 

good faitl1 application of tl1e exception as articulated in tl1e chapeau to tl1e 

Treaty of Waitangi clause. 

10.8 The exception operates in conjunction witl1 otl1er rese1-vations and exceptions 

tl1at are set out in tl1e TPP text. \\!here tl1ese rese1vations and exceptions 

apply, tl1ere would be no need to rely upon tl1e Treaty of \\!aitangi exception. 

10.9 The substantive investment obligations in TPP contain clarifying footnotes and 

a Drafters' Note which set out the intention of tl1e Parties as to tl1e meaning of 

tl1e obligations. In effect tl1e right to regulate is included as an element of tl1e 

substantive obligations of tl1e investment chapter. These interpretative notes 

operate as constraints on overly broad interpretations of tl1e substantive 

obligations by arbitral tribunals. 
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TPP contains a number of procedural and other rules refating to ISDS which 

would affect the manner in which ISDS claims may be considered by an 

arbitral tribunal. These provisions increase the control of the Parties over 

arbitral proceedings, increase transparency of arbitral proceedings, and 

encourage enhanced confidence in the decisions of arbitral tribunals. 

An ISDS arbitral tribunal cannot issue an injunction or require New Zealand to 

change its law or policy. Awards are linlited to the payment of monetary 

damages for losses suffered. 

In the unlikely e\Tent an arbitral tribunal goes beyond its mandate and makes an 

award that is contrary to New Zealand public policy, the New Zealand High 

Court may set aside or refuse to recognise or enforce the award. Tllis is a 

strong safeguard against egregious decisions of an arbitral tribunal in an 

investment dispute. 

MEANING OF THE TREATY OF WAITANGI CLAUSE 

11. The Treaty of\X1aitangi clause in TPP 1 reads: 

Article 29.6: Treaty of Waitangi 

(1) Provided that such measures are not used as a means of arbitrary or unjustified 

discrimination against persons of the other Parties or as a disguised restriction on 

trade in goods, trade in services and investment, nothing in tllis Agreement shall 

preclude tl1e adoption by New Zealand of measures it deems necessary to accord 

tnore favourable treatment to IYEiori in respect of matters covered by tllis 

Agreement, including in fulfilment of its obligations under tl1e Treaty of\X!aitangi. 

(2) The Parties agree that the interpretation of tl1e Treaty of Waitangi, including as to 

the nature of the rights and obligations arising under it, shall not be subject to the 

dispute settlement provisions of tllis Agreement. Chapter 28 (Dispute Settlement) 

shall otl1erwise apply to tllis Article. A panel established under Article 28. 7 

(Establishment of a Panel) may be requested to determine only whetl1er any 

1 True copies of the following chapters of the TPP are exhibited to my affidavit as Exhibit . \: 9 "Investment" (including 
".\nnexes 9-. \ to 9-L" and". \nnexes I and II Cross-Border Trade in Services and Investment Non-Conforming l\Ieasurcs New 
Zealand"), 28 "Dispute Settlement" and 29 "Exceptions and General Provisions". The entire agreement is available at: 
www.tpp.mfat.govt.nz/ text. .\s noted on the exhibit, the final text of the agreement is still subject to legal verification. . \s 
Chapter 9 includes an ". \rticle 9.6 bis", it is possible that the numbers of the chapter will be reordered following legal verification. 
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measure referred to in paragraph 1 is inconsistent with a Party's rights under this 

Agreement. 

12. The clause contains the following central elements: 

12.1 a prov1s1on enabling New Zealand to adopt measures it deems necessary to 

accord more favourable treatment to Iviaori. including in fulfiln1ent of 

obligations under the Treaty of Waitangi; 

12.2 a proviso in the chapeau that such measures are not to be used "as a means of 

arbitrary or unjustified discrimination against persons of the other Parties or as 

a disguised restriction on trade in goods, trade in services and investment"; and 

12.3 a provision regarding the manner in ·which the Treaty of Waitangi may be 

addressed under dispute settlement procedures which excludes tl1e 

interpretation of tl1e Treaty of Waitangi from dispute settlement, but not 

whetl1er tl1e measure is consistent with tl1e chapeau. 

13. I deal with each of these three elements in turn to ascertain their proper meaning in 

accordance witl1 tl1e customary international law rules of interpretation. The applicable 

law for tl1e interpretation of treaties is international law. The Vienna Convention on tl1e 

Law of Treaties 1969 provides tl1e international law rules which international dispute 

settlement tribunals consistently use to interpret international agreements.2 

14. There are 114 States, including New Zealand, ·which are parties to tl1e Vienna 

Convention. The Convention and tl1e rules of interpretation are regarded as 

"customary international lmv" which is a general practice of States followed from a 

sense of legal obligation. The rules of interpretation are contained in Articles 31 and 32 

of tl1e Vienna Convention3 and comprise tl1e following: 

14.1 The fundamental rule is set out in Article 31 (1) according to which treaties are 

to be interpreted "in good faitl1 in accordance with tl1e ordinary meaning to be 

, \ true copy of ,;ection 3, "interpretation of trcatic,;", together with the cover page and preamble, of the \'ienna Convention 
on the Law ofTreatie,; i,; annexed to my affidavit a,; Exhibit B. 

,\ true copy of ,;ection 3, "interpretation of treaties", together with the cover page and preamble, of the Vienna Convention 
on the Law of Treaties is annexed to my affidavit as Exhibit B. 
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given to the terms of the treaty in their context and in the light of its object 

and purpose". 

14.2 The context of a treaty includes its preamble as well as instrnments, such as 

Agreed IVIinutes or Drafters' Notes, made between the parties in connection 

·with the conclusion of the treaty (Article 31 (2)). Subsequent agreements 

between the parties on the interpretation of the treaty are also taken into 

account together with the context (Article 31(3)). 

14.3 Article 32 of the Vienna Convention provides for recourse to supplementary 

n1eans of interpretation including the preparatory work of the conclusion of 

the treaty in order to confirm the meaning of the treaty or to determine the 

meaning \vhen there is ambiguity. Such preparatory work (known as tnwaux 

prepamtoires) could include the various drafts leading to the conclusion of a 

treaty. However, any such tmtklt!X prepamtoires are of linuted relevance where 

the meaning of the treaty is clear. 

15. In the interpretation of the Treaty of \>Vaitangi clause consideration will also be given to 

how siinilar words have been ii1terpreted by international dispute settlement tribunals. 

15.1 There is no doctrii1e of stare decisis or bii1ding precedent in international 

investment arbitration law. Tlus is consistent witl1 tl1e general approach of 

public ii1ternational law tl1at decisions are binding only as between tl1e parties 

to a dispute. 

15.2 Tlus is provided for in Article 59 of tl1e Statute of tl1e International Court of 

Justice (ICJ) wluch states that decisions of tl1e Court have no binding force 

except between tl1e parties and in respect of tl1e particular case.4 Tlus and 

otl1er sii1Ular prmTisions are based upon tl1e prenuse at ii1ternational law tl1at 

tl1e consent of States is required for tl1e uutiation of binding dispute settlement 

and tlrnt therefore only tl10se consenting States are bound by tl1e decision. 

Tlus is consistent \vitl1 tl1e consensual nature of international relations and the 

True copies of .\rticles 38 and 59 of the Statute of the International Court of Justice are annexed to my affida\'it as Exhibit C. 
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fact that agreements between States, which vary considerably in their content, 

are entered into voluntarily. 

15.3 Nevertheless, under Article 38(1)(d) of the Statute of the ICJ, judicial decisions 

are a subsidiary means for the detennination of the rnles of law.5 

15.4 Therefore, while international courts and arbitral tribunals are not bound to 

follow the decision of a previous tribunal, most \Vill rely on previous decisions 

to support their legal reasoning. Previous decisions are taken into account as 

examples of how sinUlar issues have been resolved in earlier cases in an 

attempt to ensure consistency. 

15.5 This is demonstrated by the increase in citations of earlier decisions by 

investment arbitral tribunals. 6 A review of such investment arbitral decisions 

will also show the extent to which they rely on the decisions of earlier 

tribunals. 

15.6 It follows that despite the absence of a doctrine of stare decisis, there is a de 

facto system of precedent whereby tribunals consider and adopt the reasoning 

of previous tribunals. 7 

16. I note, however, that international investn1ent agreements vary considerably in their 

precise wording. A decision of a previous tribunal may therefore be relevant, but may 

not necessarily be exactly on point. The text and tl1e context of a particular treaty will 

be of most relevance for tl1e interpretation of tl1e treaty. For tlus reason, tl1e decisions 

of past arbitral tribunals do not always provide an accurate guide for how anotl1er 

tribunal may decide a case witl1 a similar fact situation. It is tl1erefore important to 

undertake a comparison of tl1e legal terms and their context in order to dra\v 

appropriate conclusions. 

True copies of A.rticles 38 and 59 of the Statute of the International Court of Justice are annexed to my affidavit as Exhibit C. 

Jeffrey P Commi»ion, 'Precedent in lnvewnent Treaty Arbitration: A Citation Analysis of a Developing Jurisprudence (2007) 
24(2) J. Int'l Arb. 129-158. ;\. true copy of this article is annexed to my affidavit as E xhibit D . 

Christoph Schreuer and l\lathew \X'einiger, ":\ Doctrine of Precedent?" in Peter Muchlimki, Federico Ortino and Christoph 
Schreuer (eds) The 0.':ford Handbook of lntematio11al lnvest111e11t Lti111 (Oxford University Press, Oxford, 2008) 1188-1206 at 1196. 
A. true copy of this article is annexed to my affidavit as Exhibit E . 
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17. The importance of both the international law rules of interpretation and the terms of 

the particular agreement under which a dispute has been brought is clear from. the law 

which governs decision making by a dispute settlement tribunal. Arbitral tribunals are 

bound by tl1e rules under which tl1ey are constituted. Those rules generally provide for 

decisions to be ni.ade consistent with international law, including the international law 

rules of interpretation, and the terms of the agreement itself. By way of example, Article 

9 .24.1 (Governing Law) of tl1e TPP Investment Chapter provides tlrnt an investment 

tribunal shall decide tl1e issues in dispute in accordance witl1 tl1e TPP Agreement and 

applicable rules of international law.8 

Adoption of 111eas11res to accord JJJore jaJJ011rable treatJJJent to 1'.1a01i 

18. Paragraph 1 of tl1e Treaty of Waitangi clause provides that nothing in this Agreement shall 

prec/11de tl1e adoption !!)1 Neu; Zealand of measures it deellls necesSaJ)I to accord more favo11rable 

treatment to i\1do1i in respect of matters covered !!)1 this Agreement, inc/11ding in fulfilment of its 

obligations under tlle Treaty of \V'aitangi. Each of tl1ese elements needs to be analysed 

in order to interpret tl1e provision as a whole. 

Nothing in this Agreement shall precl11de ... 

19. The use of tl1e introductory words "notlung in tlus Agreement shall preclude" means 

tl1at tl1e provision is an exception to tl1e Agreement wluch pernuts measures wluch 

would otl1envise be inconsistent with tl1e provisions of tl1e Agreement. 

19 .1 Tlus interpretation is reinforced by the placement of tl1e clause in Chapter 29 

entitled "Exceptions". It is an exception to all the s11bsta11tive obligations 

contained in the Agreement. 

Footnote 34 to ,-\rticle 9.24.1 provide,; for greater certainty that thi> i> without prejudice to any comideration of the domc,;tic 
law of the re>ponding State partv when it i,; relevant to the claim a> a matter of fact. 
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19 .2 This is consistent ·with the way in \vhich the \\/TO Appellate Body has 

interpreted siinilar words in .Article L'\: of the General Agreem.ent on Tariffs 

and Trade 1994 (the G1-\ TT 1994).9 

19 .3 The relevant text i11 Article X,'\: of the GA TT 1994 reads: "nothing in this 

Agreement shall be construed to prevent the adoption .... by any contracting 

party of measures". The words "nothing in this Agreement" was i11terpreted 

by the \V'TO Appellate Body i11 US - Gasoline to encompass exceptions from 

all the obligations in the GA TT. 10 

... the adoption f?.Y Neu1 Zealand ofllleas11res it deems necessa!J'· .. 

20. It is for New Zealand to adopt the measures it deems necessary to accord more 

favourable treatment to l'vlaori. This is consistent with the nature of international law as 

a body of rules which priinarily guides States, and international agreements as 

agreements between States and under which States exercise rights. 11 It is also consistent 

with the position at i11ternational law that New Zealand is a State and operates as a 

single entity on the i11ternational plane. On the international stage, and in i11ternational 

dispute settlement, it is New Zealand as a State tl1at is recognised as representi11g tl1e 

Gmrernment and people of New Zealand. 

21. There are also domestic and international mechanisms which are intended to ensure that 

.l\!Jaori are engaged in decisions on what is required for tl1e Crown to meet its obligations 

under tl1e Treaty of \\/aitangi. Domestically such processes include tl1e Waitangi 

Tribunal, treaty settlement processes, Parliament, court proceedings, and legislation 

requiriiJ.g decision-makers to take into account tl1e principles of tl1e Treaty of \V' aitangi. 12 

Internationally such processes include tl1e complaiiJ.ts mechanisms under tl1e 

Convention on tl1e Efunination of All Forms of Racial Discriinination and under the 

United States- Standards for R~fom111/ated and Conventional Gasoline (US - Gasoline), \Vf /DS2/,\B/R, 29. \pril 1996, p. 24 .. -\true 
copy of this report is annexed to my affidavit as Exhibit F. 

10 US - Gasoline, p. 24. 
II Robert Jennings & .-\rthur \X1atts (ed), Oppcnhcim's International Law, \'ol 1 Peace (9th cd) (Oxford University Press, 

Oxford, 2008), pp 14-16. .-\ true copy of pages 14 to 17 and the title page of this book is annexed to my affidavit as Exhibit 
G. 

12 Sec for example section 8 of the Ri\L \, which provides that "In achieving the purpose of this .\et, all persons exercising 
functions and powers under it, in relation to managing the use, development, and protection of natural and physical 
resources, shall take into account the principles of the Treaty of\X!aitanbri (Te Tiriti o \Vaitanbri)." 
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International Convention on Civil and Political Rights, which enable persons to bring 

complaints to the attention of the United Nations human rights bodies. 

22. The fact that under the Treaty of \Xlaitangi clause it is New Zealand that decides 

whether measures are necessary to accord tnore favourable treatment to l'viaori is 

consistent with the notion that at international law it is New Zealand that is the party to 

the dispute settlem.ent proceedings. However, tl1e domestic processes in which l\IIaori 

would be engaged in tl1e process of developing tl1e measures which provided more 

favourable treatment to l\!Iaori would take place well before any dispute settlement 

proceedings. 

23. According to the ordinatT meaning of tl1e words, the Treaty of \Vaitangi clause is "self

judging". The inclusion of tl1e words "it deems necessary" means tl1at it is for 

Ne\v Zealand to determine the measures which it deems or considers necessary to 

accord more favourable treatment to IVIaori. This is a subjective standard according to 

what New Zealand deems necessat)'. I do not consider that it is for an arbitral tribunal 

to detennine whether such measures are "necessary" according to some objective 

standard. 

23 .1 This interpretation is supported by tl1e reasoning of the International Court of 

Justice in tl1e Nicaragua case. In tlrnt case the Court considered claims for 

violation of a treaty between Nicaragua and the U nited States which permitted 

a party to take measures "necessary to protect its essential security interests". 

It contrasted tlus provision witl1 Article XXI of the GA TT 1994 wluch pernuts 

a State to take measures "it considers necessary for tl1e protection of its 

essential security interests" . The Court describes the latter provision as "self

judging", and took tl1e view tlrnt tl1e former was to be interpreted objectively. 13 

23.2 \Xlhile Article XXI of tl1e GA TT 1994 uses the phrase "it considers necessary" 

and tl1e Treaty of \Vaitangi exception uses tl1e phrase "it deems necessary" 

there is no substantive difference between tl1e two phrases. Botl1 clearly 

13 Militao· a11d Pam111ilitao· Acti1Jilies (Nicamg11a 11 U11ited States) 1986 I.CJ Report, , "14 at [1 16-11 7J . . -\ true copy of the title page,, 
headnote and page' 11 5 to 11 7 of thi:; judgm ent are annexed to my affidavit a' Exhibit 1-J. T he fuU judgment j, ava ilable at: 
www.icj-ci j.org. 
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indicate that the clause is self-judging. They are to be contrasted with clauses, 

such as that interpreted in the ·1Vicarag11a case, which do not contain any such 

qualifying language. 

23.3 I do not expect, therefore, that arbitral tribunals will seek to substitute their 

judgement for the judgement of NeY\T Zealand as to what measures it deems 

necessary to accord more favourable treatment to Iviaori. Hmvever, a tribunal 

\vould have the competence to consider whether the exception had been 

applied in good faith. This is dealt with later in this affidavit in relation to the 

chapeau to the Treaty of \\!aitangi clause. 14 

... to accord more fa/1011rable treat!llent to 1\1d0Ji . .. 

24. The treatment that may be accorded to IVIaori is "more favourable" treatment. The 

reference to "more favourable" treatment provides a counterpoint to the use of the 

phrase "no less favourable" treatment in the substantive obligations in international 

invest111ent agreements of "national treatrnent" and "1nost-favoured-treat1nent". 

24.1 Both these obligations are relati\'e standards which means that a comparatiYe 

test is applied which looks at the treatrnent accorded to foreign investors 

compared to national or other foreign investors respectively. 15 

24.2 Howeyer, there are other substantive obligations, such as expropriation, which 

do not require a comparator \Vith whom to compare the more favourable 

treat1nent to J\Iaori. In such circumstances the "more favourable treat1nent" 

could be treatrnent that is more favourable than what has been provided in the 

past. 

24.3 In my view it is the nature of the substantive obligations being claimed by an 

investor that \Vould determine the comparator, and whether there was a 

comparator. As the Treaty of Waitangi clause is .mi ge1te1is, I know of no 

arbitral decisions that have interpreted a similar reference to "more favourable 

14 See paragraph' 44 to 50. 

15 UNCTA.D, f\lo,t-Favourcd Nation Treatment: UNCT,\D Serie' on I,we' in International Inve,tment .\1,,Tt·eement' (United 
Natiom, New York 2010) 23-24. ,\ true copy of the title page,, preface, table of content,, abbreviation,, executive 'ummary 
and pages 1 to 36 this report i' annexed to my affidavit as Exhibit I. 
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treatment". It is therefore possible that an arbitral tribunal would seek to find 

a basis for the interpretation of "tnore favourable treatment" in a comparative 

test which looks at the treatment provided to .!VIaori compared to foreign 

investors or New Zealand investors. 

24.4 For the exception to apply, the treatment accorded to IVIaori \vould have to be 

"more favourable" treattnent. Treatment that was different between JVIaori 

and others, but not more favourable to Maori, would not need to engage the 

exception. 

24.5 The word "IVIaori" is not defined. It is likely, therefore, that a tribunal would 

interpret the tenn, as an indigenous term, in light of New Zealand law and 

practice. The term would probably be given a broad meaning consistent with 

New Zealand law and practice, and apply to Maori individuals or organisations. 

24.6 In my view, given the self-judging nature of the clause, it would be for 

New Zealand to determine the J'VIaori individuals or organisations to which 

more favourable treatment would be accorded. 

25. This means that in order to be covered by the exception, the measures adopted by 

New Zealand should be directed towards providing l11dori with n1ore favourable 

treatment. In other words, there should be a link between the measure, and the 

rationale for the measure, namely to provide more favourable treatment to Maori. If the 

key rationale for the measure was to provide more favourable treatment to IVIaori, the 

exception would be applicable even if non-l'viaori also received some benefit from the 

measure. Conversely, if .!viaori were only incidentally affected by a measure designed to 

fulfil a general public policy purpose, the exception may not be applicable. 

26. \X'hile the Treaty of \Xlaitangi exception allows New Zealand to adopt measures that are 

more favourable to IVIaori, TPP does not prevent the Crown from developing and 

implementing policy measures of general application that are informed by Iviaori 

interests but do not favour lVIaori. For example, there are other provisions in TPP 

which would enable New Zealand to take measures to protect human health and the 
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environment and \vhich reserve regulatory space in these and other areas. I examine 

these in further detail later in this affidavit. 16 

27. The allegation has been raised that entering into TPP could constrain the Crown's 

ability to proYide redress to IVIaori due to the broad extent of the new substantive 

obligations that would be assumed under TPP. 

28. HoweYer, while TPP has n1ore negotiating partners and more chapters than 

New Zealand's other FTAs, and includes additional substantive obligations, it is not 

dissiniilar to New Zealand's other bilateral and regional FTAs, particularly with respect 

to trade in goods, trade in services and investment obligations. 

28.1 TPP includes chapters that are additional to New Zealand's FTAs because of 

the importance attached to certain issues by the negotiating parties. These 

chapters do not impose significant additional obligations that are not contained 

in general in New Zealand's other bilateral and regional FTAs. 

28.2 TPP includes chapters on State-Owned Enterprises and Regulated 

I\fonopolies, Small and Medium Enterprises, and Regulatory Coherence. (The 

State-Owned Enterprises Chapter imposes additional disciplines to prevent 

abuse of monopoly power. The Small and Medium Enterprises (SME) Chapter 

promotes information sharing on SMEs and the Regulatory Coherence 

Chapter promotes best practice in regulatory practices.) It includes a more 

substantive Transparency Chapter, which in TPP also includes Anti

Corrnption. TPP is also more explicit in its coverage of Financial Services, 

Telecommunications and Electronic Commerce, each of which have a stand

alone chapter, rather than being subsumed under the services or other chapters 

which generally have covered these disciplines in other FTAs. 

29. The Intellectual Property Chapter does contain additional obligations not present in 

other FTAs including in respect of traditional knowledge and plant varieties. However 

sufficient flexibility to protect Maori interests is included within the Chapter itself 

without the need to rely upon the Treaty of \Xfaitangi exception. In particular there is a 

11> Sec para1c,>i·aphs 98 to 103. 
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New Zealand specific Annex 18-A which addresses the obligation to accede to the 

International Convention for the Protection of New Varieties of Plants (UPOV) 1991 

. or to adopt a st1i ge11eris plant variety rights system that gives effect to the UPOV. The 

Annex includes an UPOV-specific variant of the Treaty of \Vaitangi clause which 

permits measures to protect indigenous plant species in fulfilment of obligations under 

the Treaty of \Xfaitangi, provided they are not used as a means of arbitrary or unjustified 

discrinunation, and limits access to dispute settlem.ent proceedings over tlle consistency 

of such measures \vitl1 the obligation to accede to UPOV or adopt a s11i generis plant 

variety rights system. This provides tlle flexibility necessary to protect JVIaori interests. 

30. It has also been alleged tlrnt investor-State dispute settlement in TPP would constrain 

tlle Crown's ability to provide redress to Iviaori because of tlle "chilling effect" of 

potential investment arbitral clain1s. I see tlle notion of a "chilling effect" as being a 

result of an assessment of tlle risk of investment disputes being brought, and being 

successfully brought, against a Government. The potential for arbitral claims under 

investor-State dispute settlement (ISDS) already exists as a result of New Zealand's 

existing FTAs. TPP would not fundamentally alter tlle assessment of risk of an 

investment clain1 being brought, altl10ugh tlle risk profile may increase since investors 

from tlle United States are statistically tlle highest users of iSDS. \Vhile TPP does 

expand tlle scope of some investment rights, it also clarifies tlle nature of tl10se rights 

and sets parameters around tlle bringing of investment claims. This will assist in tlle 

assessment of tlle risk of successful investment claims under TPP. I examine tlle 

clarifications contained in TPP later in tlus affidavit. 17 

.. . in re sped of matters covered 0 1 this Agreement . .. 

31. The measures wruch accord more favourable treatment may be "in respect of matters 

covered by tlus Agreement" . Tlus is a broad characterisation: tlle exception covers all 

areas of the Agreement where more favourable treatment may be provided to IVIaori in 

circumstances where such a measure would otl1erwise be a breach of an obligation 

under tlle Agreement. 

17 See paragraph> 69 to 90. 
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.. . i11c/11di11g i11.ft1(fil1JJe11t of its obligations 1111der the Treaty ef IT:7aita11gi 

32. The measures that may be adopted by New Zealand to provide n10re faYourable 

treatment to Maori are those that New Zealand deems necessary "including in fulfilment 

of its obligations under the Treaty of Waitangi". 

32.1 The use of the word "including" means that the measures do not need to be 

reqNired to fulfil obligations under the Treaty of Waitangi. What is 

determinative is that measures are adopted by New Zealand which give more 

favourable treatment to Maori. It is the treatment that triggers the exception 

and such treatment must be more favourable to IVIaori. 

32.2 The word "including" was added to the chapeau during negotiations of the 

New Zealand-Singapore Closer Economic Partnership Agreement ill 

recognition of the "closing the gaps" policy of the Government of the day. 18 

CHAPEAU TO THE TREATY OF WAITANGI CLAUSE 

33. The chapeau to the Treaty of \Xlaitangi clause reads: "Provided that such measures are 

not used as a means of arbitrary or unjustified discrimination against persons of the 

other Parties or as a disguised restriction on trade in goods, trade in services and 

inves1:1nent ... " 

33.1 The chapeau to the Treaty of Waitangi clause is an expression of the principle 

of good faith. \X1hile New Zealand has the right to invoke the Treaty of 

\Xlaitangi exception, as with any right under international law, it must be 

exercised in good faith so as not to frustrate or defeat the legal obligations of 

the holder of the right under the substantive provisions. 

33.2 The \X!TO Appellate Body has interpreted a similar, but not identical, chapeau 

to Article :x_,'{ of the GA TT 1994 as meaning that the right must be exercised 

"reasonably''. In US - Gasoline, the WTO Appellate Body considered that the 

particular exceptions must be applied "reasonably" with due regard both to the 

18 See wbmission released under the Official Information Act a true copy of which is annexed to my affidavit as Exhibit J 
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legal duties of the party claiming the exception and the legal rights of the other 

. 19 
parties. 

33.3 In a subsequent case the \\!TO Appellate Body referred more explicitly to tl1e 

chapeau to Article XX as an expression of the principle of good faith and \Vent 

on to state that the principle prohibits the abusive exercise of a State's rights 

and ensures tllat tl1e treaty obligation is exercised bona fide, ie reasonably.2' 1 

33.4 While tl1e WTO Appellate Body referred to what is in effect a caveat of 

"reasonableness" as part of tl1e principle of good faitl1 which would condition 

the exercise of tl1e right to adopt measures tl1at are more favourable to Iv1aori, 

the purpose of this, as witl1 Article XX of tl1e GA TT 1994, is to prevent abuse 

f tl 
, OJ 

o 1e exception.-

34. The chapeau provides that measures which accord more favourable treatinent to Maori 

are not to be used as a JJJea11s qf arbitrao1 or 111!/ttstffied discrimi11atio11 against persons of tl1e 

otl1er Parties or as a disg11ised rest1ictio11 011 trade in goods, trade in semices a11d i1111est!llent. This 

contains the elements tl1at there must be discrimination, tl1at tl1e discrimination must be 

arbitrary or unjustified, tllat it must be against persons of the otl1er Party, or it must be a 

disguised restriction on trade in goods, trade in services and investinent. 

D iSC1iJJJinatio11 

35. Treatinent that is more favourable to IVIaori may mean tlrnt other persons are treated 

less favourably. The question is tl1e extent to which such difference in treatinent would 

19 

20 

fall witllin the tneaning of "discrimination". 

US - Gasoline, .\ppellate Body Report, p. 22; U11ited States- lll;po11 Prohibitio11 ~f Cntai11 Sh1illlp a11d Sh1i11;p Prod1111s c\B-1998-4, 
.\ppellate Body Report, 8 October 1998, [ 158]. A. true copy of Section I "introduction" and Section \'I "appraising section 
609 under .\rticle L\: of the G. \TT 1994" of this report is annexed to my affidavit as Exhibit K. . \,; many arbitral awards arc 
often lengthy and contain an exposition of the procedural history and the arguments of the partie,;, I have annexed the part,; 
of the award that contain the deci,;ion. The full awards can be obtained from www.wto.org (\\TO cases) and 
www.italaw.com (arbitration awards). 

US - Sh1illlp, .\ppellate Body Report [158]. 
21 Brazil- Meas11res Affedi11g lll;po11s of Retreaded 1)'res. \B-2007-4. \ppcllate Body Report, 3 December 2007 [227] . .\ true copy of 

Section I "introduction", Section III "issues raised in this appeal" Section I\' "background and measure at issue", Section\' 
"the panel's analysis of the necessity of the import ban", Section \'I "apprai,;ing section 609 under .-\rticle L\: of the G. \TT 
1994", Section \'I "the panel's interpretation and application of the chapeau of article L\: of the G.-\TT 1994", Section \'II 
"the European Communities' claims that the l\IERCOSUR exemption is inconsistent with article 1:1 and article XIII:1 of the 
G. \TI' 1994" and Section \'III "findings and conclu,;ion,;" of thi,; report arc annexed to my affidavit as Exhibit L. US -
Sh1i11;p,. \ppellate Body Report [156]; US - Gaso!i11e, .\ppellate Body Report, p. 22. 
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35.1 The \>?TO Appellate Body has interpreted the standard of discrimination in 

Article L'-= of the GATT 1994 as meaning something more than treatment 

which \vould otherwise be a breach of a substanti\'e provision of the 

agreement. 22 

35.2 This could be used to suggest that "discrimination" is more than difference in 

treatment. In the case of most-favoured-nation treatment, for example, an 

assessment of a breach of this obligation requires not only the establishment of 

a difference in treatment between two foreign ii1vestors, but there must be a 

competiti,,e disadvantage ste1runii1g from this difference in treatment.23 

35.3 An analogy ii1 domestic human rights law which may be an indication of the 

intention of the parties in using the term "discrii11ination" and therefore 

relevant for the ii1terpretation of the exception, is that discriinillation 1s 

differential treatment which gi'>'es rise to a material disadvantage.24 

35.4 In any case the standard to be applied is not mere "discriinii1ation" but adJifrctl)' 

or 111!/t1steffied discriinillation. 

Arhilrctl)' or 111yi1steffied discriJJJi11atio11 

36. The discriinillation brought about as a result of measures more favourable to Iviaori 

1nust be "arbitrary" or "unjustified" in character. 

36.1 Accordii1g to the ordinary meamng of the word, "arbitrary" is sometl1ing 

"based on tl1e mere opiiuon or preference as opposed to tl1e real nature of 

tl1ings; capricious, unpredictable, inconsistent".25 

36.2 The term "unjustifiable" 1s "not justifiable, indefensible"26 and tl1e term 

"justifiable" is defined as "able to be legally or morally justified; able to be 

shown to be just, reasonable, or correct; defensible".27 

22 [JS~ Gasoli11e, p. 23. 

23 UNCL\D, 2010, p. 24. 
2-1 Mi11isl1J' of Health ,, Atki11so11, [2012] N ZLR 456 (C \). 
25 The Sho11er Oxford English Didio11aJ)', .fth ed, L Brown (ed), (Oxford Univcn;ity Press, 1993), \'ol 1 at 106. 
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36.3 The International Court of Justice in the ELSI case adopted essentially a 

subjecti\Te test and defined arbitrariness as a violation of 'the rnle of law' and as 

a wilful disregard of due process of law, which shocks, or at least surprises, a 

sense of judicial propriet:y.28 

36.4 The arbitral tribunal in Noble Ventllres 11 RoJJJa11ia drew on the International 

Court of Justice in interpreting the phrase "arbitrary or discritninatory 

" 29 1neasures . National G1id 11 A1;genti11a, in interpreting a prohibition on 

"unreasonable or discriminatory" treat1nent, reviewed the previous cases on 

the interpretation of "arbitrary" discrimination and concluded that the terms 

'arbitraq' or 'unreasonable' were substantially the same in the sense of 

something done capriciously, without reason.30 

36.5 Arbitrary or unjustifiable has been seen by the WTO Appellate Body as the 

absence of basic fairness or due process.31 

36.6 It follows that if a tribunal adopted a subjective test, "arbitrary or unjustified" 

discrimination would be interpreted as discrinunation wluch is done 

capriciously, in wilful disregard of due process and in a manner which shocks a 

sense of propriety. 

37. Further guidance on the interpretation of "arbitrary and unjustified discrimination may 

be sought from the way in wluch the WTO Appellate Body has interpreted the chapeau 

to Article L'\: of the GA TT 1994 wluch has the following proviso which is similar to 

that in the Treaty of \\!aitangi exception: "Subject to the requirement that such measures 

are not applied in a manner wluch would constitute a means of arbitrary or unjustifiable 

discrimination between countries where the same conditions prevail, or a disguised 

restriction on international trade ... " 

2r, The Sho11er0:·.ford English Didional)', 4rh ed, L. Brown (ed), (Oxford University Press, 1993), \'ol 2 at 3493. 
27 The Sho1ter 0.':_ford English Didional)', 4rh ed, L. Brown (ed), (Oxford University Press, 1993), \' ol 1 at 1466. 
28 Eledronica Sic11/a SpA (ELSI) (United States~( A111e1ira tJ Ita!J~ ICJ Ju<le,rn1ent, 20 July 1989, 15. "'-\true copy of this judbmlcnt is 

annexed to my affidavit as Exhibit l\L 
29 Noble Vmtnres Jue 11 Romania ICSID Case No .\RB/01/11, /\ward, 12 October 2005 [176]. A true copy of the table of 

contents, abbreviations, Section .-\ "details of the parties", Section B "details of the arbitrators", an extract from Section C 
"short identification of the case" and Section I I "considerations and conclusions of the tribunal" of this judt,>ment is annexed 
to my affidavit as Exhibit N. 

30 National G1id 11 Argentina UNC:ITR. \L,. \ward, 3 November 2008 [197] .. \ true copy of the table of contents and Section II 
"factual background" and Section \'I "breach of the treaty" of this award is annexed tom!' affidm·it as Exhibit 0. 

11 • \ppellate Body Report, US - Sh1i111jJ, [ 181 J. 
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38. The \VTO Appellate Body has interpreted the chapeau as containing three elements: the 

application of the measure must result in discrimination, such discrimination must be 

arbitrary or unjustifiable in character, and the discrimination must occur between 

countries where the same conditions prevail.32 The second element is directly applicable 

to the Treaty of \Vaitangi exception as equivalent words are used. 

38.1 The objective test developed by tl1e WTO Appellate Body for an assessment of 

"arbitrary or unjustifiable" discrimination involves an analysis tlut relates 

primarily to tl1e cause of or tl1e rationale for tl1e discrimination.33 The \VTO 

Appellate Body in Bra::jl - Retreaded I)'res indicated that where the reasons for 

discrimination bear no "rational connection" to tl1e objective of the measure, 

or goes against tl1at objective, the measure would not meet tl1e requirements of 

the chapeau.34 This interpretation has been confirmed by tl1e \VTO Appellate 

Body in EC - Seal Prodttds. 35 

38.2 A similar objective test has been used by some arbitral tribunals. The tribunal 

in EDF (Ser'llim) Ltd 11 RoJJJania used a set of objective criteria to assess whether 

a measure was arbitrary or unreasonable, including whetl1er it served a 

legitimate purpose, was based on legal standards not prejudice or personal 

preference, was taken for tl1e reasons claimed, and was adopted in accordance 

with due process.36 Leading investment law academics have advocated 

adopting a similar approach to interpreting arbitrary or unreasonable 

discrimination. 37 

32 "\ppellate Body Report, US - Shrilllp [150]. 

33 "-\ppellate Body Report, Brazj!- Rel!raded 1)res [226]. 
34 "\ppellate Body Report, Brazj!- Retreaded Tp-es [227-231]. 

·15 E11ropea11 Co1111111111ities -1\Ieamres Prohibiti11g the fopo11atio11 a11d i\Iarketi11g qf Seal Prodm1s ("Seal Prod11rts") "\ppellate Body Report, 
\XT/DS400/A.B/R, WT /DS401 /A.B/R, 22 J\Iay 2014, at [5.306]. "\ true copy of the table of content:;, table of cases cited, 
table of panel exhibits cited, abbreviations, Section 1 "introduction", Section 3 "issues raised in these appeals", Section 4 
"background and overview of the measure at issue", Section 5 "analysis of the appellate body", Section 6 "finding:; and 
conclusions in the appellate body report" of this report is annexed to my affidavit as Exhibit P. The full award was annexed 
to the affidavit of J\Iartin \X'ilfred Harvey of 7 July 2015 as exhibit E. 

3r. EDF (Servires) Ltd 11 Ro1JJa11ia, I CS ID Ca:;e No, ARB/05/13, "-\ward, 8 October 2009 [303]. "\ true copy of the table of 
content:;, table of abbreviations, Section II "factual background", Section I\' "the Tribunal's analysis", Section\' "costs" and 
Section \'I "decision" of the award is annexed to my affidavit as Exhibit Q. 

·' 1 Christoph II Schreuer 'Protection" \gainst "\rbitrary or Discriminatory J\feasures' in Catherine A. Rogers and Roger P .. -\!ford 
(eds), The F11t11re ef foves!IJJfllf Arbitratio11 (Oxford University Press, 2009) 183-198. A true copy of this article is annexed to my 
affidavit as Exhibit R; Ursula Kriebaum, '. \rbitrary /Unreasonable or Discriminatory J\leasure:;' in J\Iarc Bungenberg et al (ed), 
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38.3 It follows that - adopting an objective test of arbitrary or unjustified 

discrimination arising from a measure which accords more favourable 

treatment to IVIaori - where the tneasure is based in law such as a Treaty 

settlement, was taken in order to provide more favourable treatment to Maori 

and not for an ancillary reason, and was adopted in accordance witl1 due 

process, it would be justified under tl1e chapeau to tl1e Treaty of \X!aitangi 

exception. 

Against persons ef the other Par(_y 

39. In tl1e Treaty of \X!aitangi exception, tl1e discrimination must be against persons of tl1e 

otl1er Parties. This is different from tl1e comparable Article XX chapeau where tl1e 

discrimination must be bet\veen countries u;here the sa11Je conditions p revail. 

39 .1 The comparator in terms of a discrimination analysis under tl1e chapeau to tl1e 

Treaty of \X!aitangi exception is tl1erefore persons (natural or juridical) of 

anotl1er Party to tl1e Agreement. 

39 .2 There is no comparable "likeness" analysis as in Article L'\: of tl1e GA TT 1994 

where tl1e comparator is countries where the same conditiom prevail. 

39 .3 \X!hile tl1ere is no "likeness" comparison, tl1e \X!TO jurisprudence on tl1e 

interpretation of tl1e chapeau in Article :X:X is still relevant as it addresses tl1e 

second element to tl1e chapeau, arbitrary or unjustifiable discrimination as 

exanuned in tl1e previous sub-section. 

39 .4 In any case, tl1e discrimination must be vis-a-vis persom ef the other Pmties. It is 

W(ely in any such analysis tlrnt a tribunal will take into account tl1e treatment 

accorded to persons of tl1e otl1er Parties as well as Iviaori and non-l\1Iaori. 

39 .5 It follows tl1at if persons of tl1e otl1er Parties are treated on equivalent terms to 

non-Maori, or where any differential treatment does not impact materially on 

Intematio11al ln11es/111e11/ L a1J1: A H andbook (I !art Publi,; hing Oxford 2015) 790-806 at 132] . ;\ true copy o f thi,; article i,; annexed 
to my affidavit a,; Exhibit S. 



persons of the other Parties, the measure is unhlcely to constitute arbitrary or 

unjustified discriinina tion. 

Or a disglfised restndio11 011 trade in goods, trade in sen;ices and investment 

40. The Treaty of \X!aitangi clause refers to "arbitrary discriinination", "unjustified 

discrin1ination" and a "disguised restriction" on trade in goods, trade in services and 

investment. This wordii1g is sii1lllar to the wording of Article X,"'( of the GA TT 1994 

which has been interpreted by the \X!TO Appellate Body ii1 the follmving terms: 

"Arbitrary discrin1ination", "unjustifiable discriinination" and "disguised 

restriction" on ii1ternational trade may, accordii1gly, be read side-by-side; they 

iinpart mea1lli1g to one another. It is clear to us that "disguised restriction" 

includes disguised discriinination in international trade. It is equally clear that 

concealed or unannounced restriction or discriinination in ii1ternational trade 

does not exhaust the meaning of "disguised restriction." \Ve consider that 

"disguised restriction", whatever else it covers, may properly be read as embracing 

restrictions amounting to arbitrary or unjustifiable discrii1lli1ation ii1 international 

trade taken under the guise of a measure formally within the terms of an 

exception listed in Article X:X. Put in a somewhat different manner, the kinds of 

considerations pertinent in decidii1g whether the application of a particular 

measure amounts to "arbitrary or unjustifiable discritnination", may also be taken 

into account in determining the presence of a "disguised restriction" on 

international trade. The fundamental theme is to be found in the purpose and 

object of avoiding abuse or illegititnate use of the exceptions to substantive rnles 

available in Article XX.38 

41. It follows that these three terms have been seen as itnpartit1g meanit1g to each other, so 

that a "disguised restriction" would embrace "restrictions amountit1g to arbitrary 6r 

unjustifiable discrit11ination it1 international trade taken under the guise of a measure 

formally witl1in tl1e terms of' tl1e Treaty of \Vaitangi exception. The purpose is to avoid 

abuse or tl1e illegitit11ate use of an exception to tl1e substantive rnles in tl1e Agreement.39 

42. Furtl1ermore, tl1e ordinary mean111g of tl1e words, "disguised restriction" on trade in 

goods, trade in services and it1vestment, would mean a restriction tlrnt was "concealed", 

38 Appellate Body Report, US - Gaso/im, p. 25. 

39 A.ppellate Body Report, US - Gaso!im, p. 25. 



or taken under the guise of a legitimate measure. \V'here a measure has a legitimate 

objectiye and that legitimate objective is being pursued follmving due process and not 

capriciously, even though there may be a resulting restriction on trade in goods, trade in 

services or ii1Yestment, it would not constitute a "disguised restriction" contrary to the 

terms of the chapeau. 

43. To lmver the standard so that any restriction on investment was interpreted as a 

"disguised restriction" on investment would render the Treaty of \X!aitangi exception 

devoid of any meaning. This \vould be contrary to the rnles of international treaty 

interpretation that give effect to all the words of a treaty. As the \VTO Appellate Body 

has stated: 

One of the corollaries of the 'general rnle of interpretation' in the Vienna 

Convention is that interpretation must give meaning and effect to all the terms 

of a treaty. An interpreter is not free to adopt a reading that would result in 

reducii1g whole clauses or paragraphs of a treaty to redundancy or inutility.40 

LEGAL EFFECT OF THE TREATY OF WAITANGI CLAUSE IN DISPUTE 
SETTLEMENT PROCEEDINGS 

44. Paragraph 2 of the Treaty of Waitangi exception clause proYides: 

The Parties agree that the interpretation of the Treaty of \V'aitangi, including as to 

the nature of the rights and obligations arising under it, shall not be subject to the 

dispute settlement provisions of tllis Agreement. Chapter 28 (Dispute 

Settlement) shall otl1erwise apply to tllis Article. A panel established under 

Article 28. 7 (Establishment of a Panel) may be requested to deternline only 

whetl1er any measure referred to ii1 paragraph 1 is inconsistent witl1 a Party's 

rights under tllis Agreement. 

45. The first sentence of tl1e paragraph states clearly tl1at tl1e Parties agree tl1at tl1e Treaty of 

\Vaitangi, including as to the nature of tl1e rights and obligations arising under it, shall 

not be subject to tl1e dispute settlement provisions of tl1e Agreement. 

411 .\ppellate Body Report, US - Gasoli11e, p. 23, drawing inter alia on the International Court of Justice in Corf11 Chm111d Case 1949 
ICJ Reports, p. 24. 



46. There are two types of dispute settlement proceedings under tl1e Agreement: Chapter 28 

entitled "Dispute Settlement" \Vhich sets out tl1e procedures for State-to-State dispute 

settlement and Section B of Chapter 9 entitled "Investor-State Dispute Settlement" 

which sets out the procedures for ISDS. 

46.1 The words "dispute settlement" should be interpreted to cover botl1 types of 

dispute settlement procedures . 

46.2 This is reinforced by tl1e context of tl1e use of tl1e term "dispute settlement" 

not only in tl1e titles to the respective provisions, but also in otl1er provisions 

of tl1e TPP. For example, Article 9.21.6 provides for tl1e Parties to give 

guidance on tl1e application of tl1e Code of Conduct for Dispute Settlement 

Proceedings under Chapter 28 to arbitrators selected to serve on investor-State 

dispute settlement tribunals under tlrnt Article. Furtl1er, Annex 9-H refers to 

certain decisions which are "not subject to tl1e dispute settlement provisions 

under Section B (Investor-State Dispute Settlement) or Chapter 28 (Dispute 

Settlement)". 

46.3 It follmvs tlrnt tl1e interpretation of tl1e Treaty of\X!aitangi, including tl1e nature 

of tl1e rights and obligations arising under tl1e Treaty, is not subject to State-to

State or ISDS. 

46.4 This enhances tl1e efficacy of tl1e Treaty of \X!aitangi exception because it 

means tl1at tl1e interpretation of tl1e Treaty of \X!aitangi is not subject to a 

decision by an international arbitral tribunal. However, as part of its 

competence to enquire into whetl1er the exception has been applied in good 

faitl1, a tribunal may seek evidence of tl1e obligations under tl1e Treaty of 

\Xfaitangi. In such circumstances New Zealand's domestic law may be raised as 

a matter of fact before tl1e tribunal. 

4 7. The second sentence of paragraph 2 states specifically tl1at State-to-State dispute 

settlement may otl1erwise apply to tl1e Treaty of \X!aitangi exception. The tlllid sentence 

adds a caveat tl1at a State-to-State arbitral panel may only determine whetl1er any 

measure under paragraph 1 is inconsistent witl1 a Party's rights under tl1e Agreement. 
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4 7 .1 This means that the terms of reference of a Panel established under Article 

28. 7 .1 would be to exatnine and determine legal complaints from a Party 

alleging a violation of that Party's rights under the Agreement. 

4 7 .2 As the chapeau relates to the right of a Party to ensure that its persons are not 

subject to arbitrary or unjustified discrimination, it follows that a State-to-State 

arbitral tribunal would be able to inquire into whether a measure which 

accorded more favourable treatment to Maori fell within the chapeau to the 

Treaty of\Xlaitangi exception. 

48. There is some ambiguity created by the absence of any specific reference to investor

State dispute settlement in the second and third sentences of paragraph 2 of the 

exception. It is clear that an investor-State arbitral tribunal is prevented by the first 

sentence of paragraph 2 from interpreting the Treaty of \Xlaitangi because of the 

reference to the term "dispute settlement provisions", which is a general term applying 

to botl1 ISDS and State-to-State dispute settlement. However, despite tl1e absence of a 

specific reference to ISDS in tl1e last t\vo sentences of paragraph 2, it is reasonable to 

conclude tlrnt an investor-State arbitral tribunal would be able to consider tl1e good faitl1 

application of tl1e exception, and in particular whetl1er tlle measures adopted by 

New Zealand fell \Vitllin tl1e chapeau to tl1e exception. This would be consistent witl1 

tl1e reference to "investment" in paragraph 1 of tl1e Treaty of \Xlaitangi exception. 

49. The ability of a tribunal to exanline tl1e consistency of a measure witl1 tl1e chapeau to 

the Treaty of \Xlaitangi exception is also consistent witl1 tlle competence of a tribunal to 

inquire into whetl1er a right has been exercised in good faitl1 and witl1 tl1e nature of tl1e 

chapeau as a proviso \vhich prevents abuse of a broad exception from tl1e substantive 

obligations under tl1e Agreement. Nevertl1eless, it should be recalled tlrnt tl1e tltreshold 

for arbitrary or unjustified discrinlination is high and actions which achieve a legitimate 

public purpose and undertaken in accordance witl1 due process and not arbitrarily would 

not fall witlun tl1e chapeau to tl1e exception. 

50. There rema111s an issue of tlle burden of proof in international dispute settlement 

proceedings. The usual rnle is tl1at tl1e party asserting a fact or making a claim bears tlle 
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initial burden of making a p1i77la facie case relating to that fact or claim. The burden then 

shifts to the responding party to rebut that fact or clain1. 

50.1 The "burden" of demonstrating that a measure provisionally justified under the 

Treaty of \Xlaitangi exception does not constitute an abuse of the exception 

\Vould rest with New Zealand as the party invoking the exception.41 

50.2 \Xlhile this is expressed as a "burden" it means in essence that New Zealand 

would need to supply evidence necessary to support its argument that the 

measure which provided more favourable treatment to Maori was not arbitrary 

or unjustified discrimination or a disguised restriction on trade in goods, trade 

in services and investn1ent. 

50.3 This is unhl(ely to be a difficult burden to discharge. \X'hat is required is to 

make a prima facie case based on evidence presented. 

SCOPE OF INVESTMENT DISPUTES TO WHICH THE TREATY OF WAITANGI 
CLAUSE MIGHT APPLY 

51. For the Treaty of \X'aitangi clause to arise before an investor-State arbitral tribunal, there 

would first need to be an international investment dispute. A dispute arises where an 

investor clain1s that a State has breached a substantive obligation under the investn1ent 

chapter, an investtnent authorisation or an investtnent agreement, and the claimant has 

suffered loss as a result of that breach. I will deal briefly with each of these, highlighting 

where TPP can be differentiated frotn Ne'v Zealand's existing FTA s. This will assist in 

clarifying the scope of investment disputes to which the Treaty of Waitangi clause might 

apply. 

52. Before explaining the substantive obligations, it is necessary to explain the scope of 

investtnents and investors to which the dispute settlement provisions of TPP would 

apply. I deal here witl1 tl1e rules under tl1e investtnent chapter, not under domestic la,v. 

A n investor may well have rights under domestic law for breach of contract or conduct 

contrary to domestic legislation. These rights and potential claims stand independently 

o f rights under investment provisions. However as \Vill be explained later, once an 

~ 1 Appellate Body Report, US - Gaso!im, p. 22. 
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investor seeks to pursue international arbitration, the investor must waive claiins under 

domestic law. 

In vestments 

53. The definition of investments ii1 the TPP is every kind of asset owned or controlled by 

an iiwestor that has the characteristics of an iiwestment, together with an illustrative list 

of iiwestments. 42 

54. The scope of the Investment Chapter applies to measures adopted by a Party relating to 

ii1vestors of another Party and "covered ii1vest1nents".43 A "covered invest111ent" is an 

investinent in existence at the tiine of ent.1)' ii1to force of the Agreement, or established, 

acquired or expanded after this date. 44 

55. The definition of invest111ent has a broad asset-based coverage. However, a claiin under 

ISDS must relate to an "ii1vest1nent". In the arbitral tribunal decision A potex v United 

States of America the tribunal found that a Canadian pharmaceutical company that 

intended to sell drug products to the US market and sought regulatory approval for this 

from the US Federal Drug Agency had failed to establish that it had made an ii1vest1nent 

in the United States.45 The tribunal found that its "investlnent interests" amounted to 

no more than the ordii1ary conduct of a business for the export and sale of goods and 

siinply supported its Canadian-based manufacturing and exporting operations. 46 

Investors 

56. An investor of a Party is a national or an enterprise of a Party that attempts to make, is 

making, or has made an investinent in the territory of another Party.47 An "enterprise" 

is any entity constituted or organized under applicable la-w and iiKludes any corporation, 

-4 2 TPP, [\rticle 9 .1. 

-n TPP, Article 9.2. 

•• TPP, Article 9.1. 

•> Apotex Inc 11 Goven/l/1e11t q( the United States of AJJJerica (Apote,~j, NAFTA/ UNCITRAL, A ward on Juri:;diction and Admi:;:;ibility, 
14 June 2013. ;\ true copy of tlu:; award i:; annexed to my affidavit a:; Exhibit T. 

•G Apote;,: at [235]. 

• 7 TPP, Article 9.1. 
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trust, partnership, sole proprietorship, partnership, association or similar organization.48 

An "enterprise of a Party" is any enterprise constituted or organized under the laws of a 

Party and carrying out business activities there.49 It also includes branches located in 

that territory. 

57. In general, international investment agreements, including investment chapters in FTAs, 

are designed to protect foreign investors, who may be natural or legal persons. This has 

the natural corollary that investors that are not foreign to the host country, are not given 

protection under an international investment agreement. For this reason TPP has a 

"denial of benefits" clause \vhich enables the country hosting the investment to deny the 

benefits of the treaty provisions to investors that are enterprises incorporated in a Party 

but under the control of investors of a non-Party or the denying Party and which have 

no substantial business activities in any Party other than the denying Party. 50 The 

purpose is to prevent "treaty shopping", where an investor establishes a presence in a 

country in order to take advantage of the benefits of an international investment 

agreement. It also confines the obligation to protect foreign inves tors to those that are 

legitimately entitled to such protection. The recent decision, altl10ugh not yet public, in 

tl1e Philip Mom's v A11stralia arbitration relating to tobacco plain packaging appears to be 

a case where a tribunal has not permitted a company to restructure its holdings in order 

to take advantage of tl1e provisions of a particular bilateral investment treaty. 51 

Substantive obligations 

58. The main substantive obligations on a State witl1 respect to foreign investors are: 

58.1 to provide treatment no less favourable tl1an that provided to nationals in like 

~s TPP, Article 1.3. 

~9 TPP, .-\ rticle 9 .1. 

sn TPP,. \rticlc 9.14. 

circumstances ("national treatment"); 

SI Philip Monis Ltd 11 Co111111011111ea/th ~( A 11stm/ia, UNCITR.-\L, PC -\ Case No 2012-12. See joint media release from the ,\ustralian 
J\linisters of Foreign .-\ff airs an<l Trade and Investment, ·1 s December 2015, from htrp: // fon:i~'11111ini ster.gov.au / release;; , a 
true copy of which is annexed to mv affidavit as Exhibit U. 
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58.2 to provide treatment of foreign investors no less favourable to foreign 

investors from third countries in W{e circumstances ("most-favoured-nation" 

treatment or "1VIFN"); 

58.3 to provide a minimum standard of treatment for investors, including fair and 

equitable treatment; and 

58.4 to protect investors from expropriation unless for a public purpose, on a non

discriininatory basis, with prompt, adequate and effective compensation and ii1 

accordance with due process. 

59. The vast m ajority of ii1ternational inves tment arbitration claiins are based on an alleged 

breach of one or more of these obligations. \Vhile there are other substantive 

obligations, such as a prohibition on performance requirements, requirements relatii1g 

to transfers, requiren1ents with respect to senior management and boards of directors 

and compensation for losses arisii1g from armed conflict, these are not the focus of 

most iiwestment disputes. 

60. It should also be recalled that all of the obligations discussed are contained in TPP. 

This is explaii1ed ii1 the following sections on the four main substantive obligations. 

N atio11al treatment 

61. The "national treatment" obligation 111 TPP reqwres treatment of investors and 

investments to be no less favourable than that accorded to domestic investors and 

investments 111 W{e circumstances.52 A footnote explains that whether treattnent is 

accorded "ii1 W{e circumstances" may be deternw1ed by looking at all the circumstances 

includii1g whether the treatment distinguishes between investors and investments based 

on legitiinate public welfare objectives.53 

s2 T PP, Article 9.4. 

53 TPP, Article 9.4, footnote 14. 
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62. The negotiating Parties to TPP have also prepared a "Drafters' Note" on the 

interpretation of "in like circumstances" which se1yes to define in greater detail what is 

meant by this phrase.54 The purpose of the Note is to confirm the shared intent of the 

Parties to ensure that tribunals follow the approach set out in the Note. 

63. The Drafters' Note contains a number of clarifications regarding the interpretation of 

"in like circu1nstances": 

63.1 the claimant bears the burden of proving that the respondent has failed to 

provide no less fayourable treatment than that accorded in like circumstances 

to its own in,·estors and their itwestments or to investors from third countries 

or their in,·estments; 

63.2 the national treatment and JVIFN obligations do not prohibit all measures that 

result in differential treatment, rather they seek to ensure that they are not 

treated less fa,·ourably based on nationality; and 

63.3 whether treatment is "no less favourable" depends on the totality of the 

circumstances, it1cluding whether the treatment distinguishes between 

investors and investments based on legititnate public welfare objectives. 

64. It appears from the text of the Drafters' Note that factors to be taken into account in 

the assessment of like circumstances would include whether the different treatment was 

plausibly connected to a legititnate policy goal, and was neither applied in a 

discriminatory manner, nor as a disguised barrier to equal opportunity, and had a 

reasonable nexus to rational government policies and was not based on nationality. 

65. Such a Drafters' Note is rare it1 the negotiation of international agreements and appears 

to be deliberately designed to be accorded weight by an arbitral investment tribunal 

under Article 31(2)(a) of the Vienna Convention on the Law of Treaties, which as I have 

indicated earlier, sets out the customary international law rules of interpretation and 

54 • \ true copy of the "Drafters' Note" is annexed to my affi<la\'it as Exhibit \' and can also be found at 
www.tpp.mfat.l!<>Vt.nz/rcxt. 



which arbitral tribunals use as the basis for their interpretation of international 
. 55 mvestment agreements. 

66. Parties may also rese1Te for themselves additional policy space to implement measures 

which would othenvise breach the national treatment obligation. In TPP the national 

treatn1ent (and MFN) obligations are subject to rese1vations set out in Annexes to the 

FTA based on a negati,Te list of "non-conforming measures". New Zealand has a range 

of non-conforming m.easures according to which New Zealand reserves the discretion 

to implement measures which would otherwise be contrary to the national treatlnent or 

the 11IFN obligation. These include: 

66.1 public law enforcement and correctional services; 

66.2 social se1y1ces such as childcare, health, public education, public housing, 

public training, public utilities which are provided exclusive rights by central 

government for the purposes of affordability or availability, and social welfare; 

66.3 the sale of State-owned enterprises including Electricity Corporation, KiwiRail 

Holdings Ltd, Solid Energy, Landcorp Farming Ltd, NZ Post, and 

Transpower; 

66.1 water, including the allocation, collection, treatlnent and distribution of 

drinking water; 

66.2 protected areas set up for heritage management, public recreation and scenery 

preservation purposes; foreshore and seabed, territorial sea, the Exclusive 

Economic Zone, or the continental shelf, including maritime concessions in 

the continental shelf; 

66.3 publicly funded research and development; and 

66.4 cultural heritage of national value. 

55 "\rticle 31('.Z)(a) provides for any agreement made between the parties in connection with the conclusion of the treaty to be 
regarded as "context" for the interpretation of the treaty in addition to its text, Preamble and ,\nnexes. 
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67. These "non-conforming measures" are contained in Schedules to Annex I and Annex II 

to the TPP Agreement. The preceding paragraph has highlighted the main relevant 

non-conforming n1easures for the sake of brevity. 

68. \\!here a measure falls \vithin the am.bit of a non-conforming measure, it would be 

protected by the relevant Schedule. In these circumstances it would not be necessaq to 

rely on the Treaty of\Vaitangi exception. 

J\1ostfa!!o11red-11ation treat1JJent 

69. The IVIFN obligation requires that foreign investors be treated no less favourably than 

other investors of third countries "in like circumstances" \Vith respect to the 

establishment, acquisition, expansion, management, conduct, operation, and sale or 

other disposition of invest11:1ents in its territory. 56 The same "Drafter's Note" regarding 

the interpretation of "in like circumstances" also applies to the J'vIFN obligation. 

70. Investors have in the past used the obligation to provide IVIFN treatment to acqmre 

greater rights under the provisions of another investment agreement than those in the 

agreement under which the claim is brought. 

70.1 In J\ieffe:;jni v Spain, the investor used the l'vIFN clause of the Bilateral 

Investment Treaty between Argentina and Spain to gain n10re beneficial 

procedural rights under the dispute settlement provisions of tl1e bilateral 

investment treaty between Spain and Chile, which allowed tl1e investor to bring 

a claim witl1out needing to go tl1rough tl1e required 18 montl1 waiting period.57 

Subsequent arbitral tribunals were divided over whetl1er or not to follow tl1e 

1\1effe:;j11i case. 58 

5r, TPP,, \rticle 9.5. Note that the reference to "establishment" must be read in light of the other provisions of the c\grccment 
relating to the ability to bring investment claims. Sec for a description of the key elements of l\IFN: International Law 
Commission, l\fost-favoured-nation clause (Part Two), Final Report of the Study Group 20'!5 at www.lc<cal.us.1>r<'/ilc. ;\true 
copy of this report is annexed to my affidavit as Exhibit \\I 

57 Emilio Agl(sfi11 1\la.ffe;jui v Kingdom ~f Spain, Decision of the Tribunal on Objections to Jurisdiction, ICSID Case No. 
_ \RB/97 /7, 25 January 2000 .. \ true copy of this report is annexed to my affidavit as Exhibit X. 

58 Sec for a description of the various arbitral tribunal decisions following 1'1affe;j11i International Law Commission, J\Iost
favoured-nation clause (Part Two) Final Report of the Study Group 2015 [91-140]. 
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70.2 In order to prmTide greater clarity over the application of the IVIFN clause to 

procedural rights, parties began to include in their agreements what is known 

as the '?dajfe::;jni exception" whereby the IVIFN clause does not extend to more 

beneficial procedural rights or dispute settlement procedures provided under 

anotl1er in\Test1nent agree1nent. 

70.3 This is expressed in TPP as a clarification tl1at tl1e IVIFN treatment does not 

encom.pass international dispute resolution procedures or mechanisnis.59 

70.4 This is designed to prevent tl1e circumvention of dispute settlement provisions 

in one agreement tltrough recourse to tl1e IVIFN clause and higher protections 

in anotl1er investment agreement. 

71. Reservations can be made to tl1e J'vIFN obligation, like the national treatment obligation, 

and tlus permits a Party to implement measures which would otl1envise be a breach of 

the MFN obligation. There are also specific exceptions to tl1e 1v1FN obligation 

accordirig to which New Zealand rese1-ves tl1e right to adopt or maintain any measure 

tl1at accords differential treatment under a bilateral or multilateral agreement in force or 

signed prior to tl1e entry into force of TPP, an agreement in force or signed after tl1e 

entry into force of TPP inYolving aviation, maritime and fisheries matters, or as part of a 

process of wider economic integration or liberalisation under tl1e Australia

New Zealand Closer Economic Relations or the Pacific Agreement on Closer 

Economic Relations (PACER). 

72. This means tlrnt tl1e New Zealand-Hong Kong Agreement on die Promotion and 

Protection of foyestments, which is the only investment agreement to which 

New Zealand is a party and which includes comprehensive ISDS and does not include 

tl1e Treaty of \Vaitangi clause, could not be used by TPP Parties in order to acquire 

greater rights than exist under TPP. 

)\1i11i1mm1 standard ~f treatment: Fair and eqttitable treatment 

09 "\rticle 9.5.3. 
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73. The obligation to provide fair and equitable treatment to ii1Yestors and ii1vestments, a 

minimum standard of treatment under ii1ternational law, is at the heart of a large 

proportion of ISDS clain1s. 

73.1 The rninimum standard of treatment is a norm of customary international law 

which prmTides a set of principles which States must respect when dealillg with 

foreign nationals and their property. 

73.2 It encompasses "fair and equitable treatment" and "full protection and 

security". Both of these concepts are existii1g obligations owed by States in 

respect of foreign inYestment under customary international law.6° Customary 

ii1ternational law standards are developed through the practice of States that is 

followed on the basis that it is bii1dillg on States. 

73.3 It follmvs that as the nurumum standard of treatment is bii1dillg at 

international law, it is not something that can be rese1Yed agaii1st. 

Nevertheless, negotiators have sought to clarify the meaning of the substantive 

obligation to provide the miniinum standard of treatment that is required at 

international law, includillg fair and equitable treatment. 

7 4. The standard of fair and equitable treatment has recei\Ted considerable attention from 

arbitral tribunals and academics alike. The classical statement of fair and equitable 

treatment is that espoused ii1 the Neer case, that conduct "should amount to an outrage, 

to bad faith, to wilful neglect of duty, or to an insufficiency of governmental action so 

far short of international standards that every reasonable and iinpartial man would 

readily recognize its ii1sufficiency".61 However subsequent tribunals have recognised 

that the standard has evolved since Nee1: The arbitral tribunal in JT7aste 2\1anagement, after 

reviewing the previous NAFTA cases on fair and equitable treatment, considered that:62 

... the miniinum standard of treatment of fair and equitable treatment is infringed 

by conduct attributable to the State and harmful to the claiinant if the conduct is 

r.o For a review of "fair and eguitable treatment" see OECD (2004), "Fair and Eguitable Treatment Standard in International 
Investment Law", OECD \\'orkinlf Papers on International Investment, 2004/03 (OECD Publishing) a true copy of which is 
annexed to my affidavit as Exhibit \'. 

61 L. F. H J\Tm· a11d Pa11/im Neer v U11ited i\Ie.Yim11 States, Reports of International .\rbitral .\wards, \' ol I\', (1926) 60-66. .\ true 
copy of this award is annexed to my affidavit as Exhibit Z. 

62 Jr7aste Ma11age111e11t, Im: v The U11ited Mexim11 States, ICSID Case No .. \RB(,\l~/00/3 [98]. ,\ true copy of the award is annexed 
to my affidavit as Exhibit ,\,\. 
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arbitrary, grossly unfair, unjust or idiosyncratic, is discrinunatory and exposes the 

claimant to sectional or racial prejudice, or involves a lack of due process leading 

to an outcome which offends judicial propriety. 

75. In the past, however, tribunals have not always adopted a consistent approach to the 

63 interpretation of fair and equitable treatment. The arbitral tribunal in JV!etalclad v 

J\1exico,64 which \Vas then followed by Pope and Talbot v Canada,65 and SD 1\![yers v 

Ca11ada,66 all cases under the North American Free Trade Agreement (NAFTA), 

interpreted fair and equitable treatment as additional to the customary international law 

standard of minimum standard of treatment. Furthermore, the tribunal in 1'.1etalclad 

made a determination that there had been a breach of fair and equitable treatment based 

in part on principles in NAFTA relating to transparency,67 wlllie a majority of the 

tribunal in SD 1V!J1ers v Canada held that having breached NAFTA's provision on 

national treatment, Canada had also breached the 1nininmm standard of treatment. 68 

76. The interpretations of the tribunals were broader than the N AFTA parties had intended. 

A s a result, in 2001 the NAFTA parties, Canada, Mexico and the United States, issued 

an interpretative note which clarified the relevant obligation under NAFTA: 

a. that the obligation is the customary international law minimum standard of 

treatment to be afforded to investment of investors of the Parties; 

b. that the concepts of fair and equitable treatment and full protection and security 

do not require treatment in addition to or beyond that required by the 

customary international law minimum standard of treatment; and 

<•3 See OECD (2004) and UNCTAD, "fair and Equitable Treatment" (UNCTAD Series on issues in in ternational investment 
agreements, United Natiom , 1999), pp 1-19, and UNCTAD , "Fair and Equitable Treatment: A Sequel" (UNCTAD Series on 
Issues in International Investment .\ grecmcnts 11, United Natiom , 201 2) for a review of the jurisprudence on fair and 
equitable treatment. A true copy of the introductory pages and pages 1 to 19 o f the 1999 UNCTAD report and a true copy 
of the 201 2 report arc annexed to my affidavit as Exhibits BB and CC. 

(, j 1Wetalclad Co1pomtio11 v U11ited M ex ica11 States, lCSID Case No. ,\RB(Af) / 97 / 1. ,-\ true copy of this award is annexed to my 
affidavit as E xhibit EE. 

65 Pope a11d Talbot v Ca11ada, UNCITRAJ~, .-\ ward on the J\frrits o f Phase 2, 10 April 2001 . A true copy of this award is annexed 
to my affidavit as Exhibit DD. 

66 SD 1'\1fre1:r I 11c v Govenwm1t of Ca11ada, Partial .-\ ward 13 November 2000. A true copy of the contents page, chapter I "preface" 
and Chapters\' to XII is annexed to mv affidavit as Exhibit FF. 

67 Meta/clad, at [7 6] . 

<.8 S D Mym v Ca11ada, at f266]. 
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c. a determination that there has been a breach of another provision of NAFTA or 

another international agreement does not establish that there has been a breach 

of this standard.69 

77. The TPP text on nununum standard of treatment follows the NAFTA Interpretative 

Note, and also provides further clarification regarding the obligation of rninimum 

standard of treatment. 711 

77.1 Article 9.6.2 provides that the concepts of fair and equitable treatment and full 

protection and security do not create additional s11hsta11tive rights; and it describes 

fair and equitable treatment as including the obligation not to deny justice in 

criminal, civil or administrative adjudicatory proceedings in accordance with 

the principle of due process of law. 

77.2 Article 9.6.4 further clarifies that "the mere fact that a Party takes or fails to 

take action that n1ay be inconsistent with an investor's expectations does not 

constitute a breach of this Article, even if there is loss or damage to the 

covered investlnent as a result". 

77.3 This considerably narrmvs the circumstances in which a Party might be held by 

a tribunal to the "legitimate expectations" of an investor. 

78. Article 9.6 is to be interpreted in accordance with Annex 9-A (Customary International 

Law). This sets out the shared understanding of the Parties that "customary 

international la\v" generally and as specifically referenced in Article 9.6 "results from a 

general and consistent practice of States that they follow from a sense of legal 

obligation" and the customary international law minimum standard of treatlnent of 

aliens refers to "all customary international law principles that protect the economic 

rights and interests of aliens". In this way the negotiating parties have sought to provide 

guidance to arbitral tribunals on the scope of the customary international law principle 

so as to prevent it being expanded beyond that intended by the parties. I wish to 

69 NA.FT.\ Free Trade Commission, N otes of Interpretation of Certain Chapter 11 Provisions, Quly 31 , 2001 ), § B. A true copy 
of this note is annexed to my affidavit as Exhibit G G. 

7u TPP, ,-\rticlc 9.6 and " \nncx 9-.-\. 
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emphasise that the mininrnm standard of treatment owed to investors is a requirement 

under customary international law, which is part of the conunon law of New Zealand. 

79. Article 9.22.7 of TPP also makes it clear that the burden is on an investor claiming a 

breach of the minimum standard of treatment to prove all elements of its claim. 

80. The fair and equitable treatment obligation is a substantive obligation that is not subject 

to reservations in Annexes to TPP. In contrast, the Treaty of \Xlaitangi exception, as it 

applies to all substantive obligations in the Agreement, is applicable to the fair and 

equitable treatment obligation. 

80.1 A potential claimant might seek to claim a breach of the fair and equitable 

treatment standard had arisen as a result of a measure which accorded more 

favourable treatment to lviaori. 

80.2 The burden of demonstrating this breach would lie \Vith the investor. 

80.3 If the measure followed due process and did not breach the standard of 

treatment set out in the IP'aste J..1a11ageme11t case, it would be unlikely to be found 

to breach the fair and equitable treatment standard. 

80.4 In any case, the Treaty of \V'aitangi exception would operate as an additional 

defence that could be claimed before a tribunal. 

80.5 If a measure was found to be arbitrary and unjustified discrimination so that 

the Treaty of \V'aitangi exception did not apply, there would need to be a 

determination by a tribunal that the standard of fair and equitable treatment 

had also been breached. 

80.6 The prohibition on arbitrary or discrin1inatory treatment is often found in 

bilateral investment treaties together \Vith a fair and equitable treatment 

standard. \V'hile some arbitral tribunals have treated the two standards 
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separately, others have viev\Ted arbitrary and discriininat01"y treatment as part of 

fair and equitable treatment. 71 

80.7 If a measure fails to meet the chapeau to the Treaty of Waitangi exception, it 

may also be found to breach the standard of fair and equitable treatment, but 

this is not necessarily the case. 

80.8 If a measure breached the standard of fair and equitable treatn1ent it would be 

inconsistent with customary ii1ternational law, and therefore common law. 

Ex:prop1iation 

81. Expropriation is the governmental taking of property for which compensation 1s 

payable. Expropriation may be direct, or indirect. TPP includes a prohibition against 

expropriation other than ·where it is for a public purpose, non-discriininatory, on 

payment of prompt, adequate and effective compensation, and in accordance with due 
70 process of law. -

82. TPP also clarifies that decisions by a Government not to issue, renew or maintain a 

subsidy or grant in the absence of a specific co1111nitment to do so, does not in and of 

itself constitute an expropriation.73 The rnles on expropriation also do not apply the 

issuance, revocation or liinitation of intellectual property rights where this is consistent 

with the Intellectual Property Chapter and the WTO Agreement on Trade-Related 

Aspects oflntellectual Property Rights (TRIPs). 74 

83. The expropriation provision is subject to an Expropriation Annex 9-B, which provides 

further explanation as to what is meant by direct and ii1direct expropriation. 

83.1 \X!hether a government action is indirect expropriation requires a fact-based 

inquii-y which takes into account factors such as the econo1nic iinpact and 

character of the government action, and the extent to which it interferes with 

71 Christoph Schreuer, n.37, pp 189-192. 

n TPP,. \rticle 9.7. 

n TPP,. \rticlc 9.7.6. 

74 TPP, "\rticlc 9.7.5. 
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distinct, reasonable investment-backed expectations, such as whether the 

government has provided binding written assurances, and the character of the 
. 75 government action. 

83.2 W!hether an investor's invest1nent-backed expectations are reasonable depends 

on factors such as whether the government provided the investor with binding 

written assurances and the extent of governmental regulation in the sector.76 

83.3 The Annex is in part modelled on the US 2012 IVIodel BIT Annex B(4)(a) and 

the factors taken into account by the US Supreme Court in determining the 

test for regulatory takings under the US Constitution.77 

84. The Expropriation Annex in TPP also clarifies that non-discriminatory regulatory 

actions taken by a Party to protect legitimate public policy objectives, such as public 

health, safety and the environment, are not indirect expropriation except 111 rare 

circumstances.78 Such regulatory actions to protect public health specifically include 

actions relating to the regulation, pricing, supply, and reirnbursement of pharmaceuticals 

including biologics.79 

85. As with the fair and equitable treatment obligation, the requirements relating to 

expropriation are substanti\'e obligations that not able to be rese1·ved against 111 

Schedules to the Annexes to the Agreement. The Treaty of Wfaitangi exception would, 

however, be applicable. 

85.1 A potential claimant might seek to claim a breach of the requirements relating 

to expropriation arising from a result of a measure which accorded more 

favourable treat1nent to Maori. 

75 TPP,, \nnex 9-B, paragraph 3(a). 
76 TPP, ,\nnex 9-B, footnote 37. 
77 The US Supreme Court in Pe1111 Central Tra11Sp01tatio11 Co v New York Ci!J', 438 US 104, 124 (1978) which took into account the 

economic impact of the government action, the extent to which is interferes with distinct, reasonable investment-backed 
expectations, and the character of the government action. Sec l\Iartin \X'eiss, Shayerah "\khtar, Brandon l\Iurrill and Daniel 
Sheed, "International Investment, \greements (IL-\s): Frequently Asked Questions" (Congressional Research Service, l\Iay 15 
2015) 12 at W\\W.fo:>.<>rv. , \ true copy of thi:; note i:; annexed to my affidavit a:; Exhibit HH. 

78 Annex 9-B, paragraph 3(b). 

79 ,-\nnex 9-B, footnote 37. 
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85.2 The tribunal would inquire into the facts and circumstances of the case and 

factors such as the economic impact and character of the government action. 

85.3 If the measure was for a legitimate public purpose and did not breach a written 

undertaking to the investor, it would be unW<::ely to be found to breach the 

expropriation requirements. 

85.4 In any case, the Treaty of \Xlaitangi exception would operate as an additional 

defence that could be claimed before a tribunal. 

Invest1Jle!lt attthorisatio11s 

86. TPP provides for the possibility of claiins beii1g brought for breach of an ii1vestment 

authorisation. Such rights are not included ii1 New Zealand's other FTAs. 

87. A n investment authorisation is an autl1orisation granted by a foreign investment 

tl .. f tl p 8fl au 1onty to an 111vestor o ano 1er arty. 

87.1 In New Zealand's case tl1e foreign investment autl10rity is tl1e IV[inister of 

Finance, tl1e J\1inister of Fisheries or tl1e Minister for Land Information, who 

grant approvals under tl1e Overseas Investment Act 2005. 81 Only investment 

autl10risations granted by tl1e foreign investment autl1ority are covered by tl1e 

tenn "investlnent autl1orisation". 

87.2 It does not cover actions taken by a Party to enforce general laws, such as 

competition, environmental, healtl1 or otl1er regulatory la\vs. 82 

87.3 Neitl1er can a claii11ant submit to arbitration claiii:1s, ii1 respect of decisions 

under tl1e New Zealand Overseas Investlnent Act 2005, for breach of an 

so TPP, Article 9.1. 

iiwesti-nent autl1orisation by enforcii1g conditions or requirements under which 

tl1e iiwestinent autl10risation was granted.83 

Rl TPP, Article 9.1, footnote 11. 

82 TPP, .·\rticle 9 .1, footnote 10. 

83 TPP, ;\rticle 9.18, footnote 31. 
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88. A further clarification is included in Annex 9-H of TPP. That proyides in the case of 

New Zealand: 

A decision under New Zealand's Overseas Itwestn:ient Act 2005 to grant consent, 

or to decline to grant consent, to an overseas investment transaction that requires 

prior consent under that Act shall not be subject to the dispute settlement 

provisions under Section B (Investor-State Dispute Settlement) or Chapter 28 

(Dispute Settlement). 

89. This therefore preserves the New Zealand past practice \vhereby decisions to admit an 

investment into Ne\v Zealand territory under tl1e Overseas Investment Act, is not 

subject to dispute settlement under ISDS. Such decisions include investments in 

significant business assets, sensitive land, and fisheries. 

90. Nevertl1eless, the investor-State dispute settlement mechanism otl1envise applies to tl1e 

pre-establishment phase of investment. This means tlrnt a claim may be brought for 

breach of obligations in the period prior to an investment actually being made and 

where an investor is taking concrete steps to make an investment. 

I11vestJJJent agreements 

91. The text of TPP provides for investment agreements to be included witl1in tl1e scope of 

possible investor-State dispute settlement claims, altl10ugh it also restricts tl1e 

circumstances in which such claims may be brought. 

92. An investment agreement is defined in tl1e text of tl1e TPP as a written agreement 

concluded qfter the ento1 into force efTPP at tl1e central level ef govem!lJent witl1 an investor tl1at 

creates binding obligatiom under doJJJestic law and on which tl1e investor relies in establishing 

or acquiring an investment, and which grants rights witl1 respect to natural resources, or 

to supply public services in areas such as power generation, water treatment or 

distribution or telecomnmnications, or to undertake construction projects.84 

8; TPP, .'\rticle 9 .1. 
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93. In order to further narrmv the scope of the term "investment agreement", the text 

includes three additional clarifying footnotes. 

93.1 First, "authority at the central level of government" is defined for unitary states 

such as New Zealand, as an authority at the nunisterial level of government, ie 

government departments or 1niiustries, but not governmental agencies with a 

separate legal personality from government departments or iniiustries.85 

93.2 Second, it does not include an investment agreement with respect to land, 

di 86 water or ra o spectrum. 

93.3 Tlilld, investment agreements do not cover correctional services, healthcare 

services, education services, clUldcare services, welfare services or other sinUlar 

social services.87 

93.4 These clarifications, separately and together, narrow the scope of claims wluch 

may be made for breach of an investment agreements. 

94. An additional narrowing is provided by Annex 9-L of TPP. The Annex sets out that the 

submission of a claim for breach of an investment agreement to an arbitral tribunal 

under TPP would be barred if the investment agreement provided for an alternative 

dispute resolution procedure under one of the four main international arbitration rules. 

94.1 Tlus means in effect that the parties to an investment agreement may contract 

out of the TPP arbitral rules, and instead provide for arbitration under an 

alternative method of dispute settlement. 

94.2 This is consistent \Vitl1 tl1e decision of tl1e tribunal in SSC v Philippines, wluch 

took a broad interpretation of tl1e "umbrella" clause in tlrnt case, but 

nevertl1eless concluded tlrnt if tl1e contract vests exclusive jurisdiction over 

disputes arising under its terms to anotl1er tribunal, such as a domestic court or 

B> TPP, Article 9.1, footnote 7. 

8!, TPP, Article 9.1 , footnote 8. 

87 TPP, Article 9.1 , footnote 9. 



a contractual arbitral tribunal, then that tribunal has the primary jurisdiction to 
. .. ~ 

hear clauns ansmg under the contract. 

95. The expansion of the scope of investment claims under TPP to breaches of investment 

agreements would only apply to future agreements concluded bet\veen an iiwestor and a 

New Zealand goyernment department. The nature of the investment agreements is 

liinited and such agreements only apply to a liiTiited kind of acti,Tities. The TPP dispute 

settlement provisions would only come ii1to operation if tl1ere was no alternative dispute 

resolution procedure set out ii1 tl1e contractual agreement and tl1e otl1er requirements of 

Annex 9-L were met. 

96. An investment agreement which creates bindillg obligations at domestic law would, 

dependii1g on whetl1er tl1e agreement included an alternative dispute resolution 

1nechanism, also be subject to and enforceable at domestic law. This is no different 

from the current situation regardillg tl1e enforceability of investment agreements. The 

possibility tlrnt potential claiins for breaches of iiwestment agreements may be subject 

to ISDS elevates a breach of the investment agreement at domestic law, to a treaty 

breach at ii1ternational law. \X!hereas tl1e Treaty of \X!aitangi exception could be raised 

as a defence to such a treaty breach, domestic law considerations would stand on tl1eir 

own. Likewise, where tl1e investment agreement provided for an alternative dispute 

resolution mechanism, tl1e Treaty of \X!aitangi exception would have no relevance. 

rzna11cial semices 

97. TPP includes a separate fmancial services chapter. In New Zealand's otl1er FTAs, 

financial services have been included \vithin the disciplines of tl1e Services and tl1e 

Investment Chapters. 

97.1 The fmancial se1Yices chapter of TPP ll1Corporates tl1e key obligations of tl1e 

iiwestment chapter, includillg tl1ose relating to the minirnmn standard of 

treatment and expropriation. It also applies tl1e ISDS provisions of the 

investment chapter to tl1e financial services chapter. 

88 SGS Sociiti Gi11im!e de S11l7!eil!a11ce SA v Republic of the Phi!ippi11es, ICSID Case No .. \RB/02/06 Decision on Jurisdiction 29 
January 2004, [136-155] and [169-170] .. \ true copy of this judgmcnt is annexed to my affidavit as Exhibit II. 
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97.2 This means that financial selYices suppliers may bring ISDS claims in respect 

of breach of these investment obligations. 

97.3 It is note\vorthy, howe\Ter, that New Zealand's financial sector is dominated by 

Australian iiwestors and the iiwestor-State dispute settlement mechanism in 

TPP does not apply between New Zealand and Australia.89 

97.4 This means tlrnt tl1e treatment of investors and investments in tl1e financial 

se1vices sector is subject to tl1e same obligations tlrnt apply to otl1er 

investments. The earlier discussion on tl1ese obligations is relevant to 

consideration of financial se1vices. 

SCOPE OF OTHER EXCEPTIONS APPLICABLE TO THE TPP INVESTMENT 
CHAPTER 

98. There are a number of otl1er exceptions tlrnt are applicable to tl1e TPP iiwestment 

chapter. These are tl1e non-confornlli1g measures mentioned above in relation to 

national treatment and IVIFN, the exception for essential security interests, temporary 

safeguard measures, taxation exception, and tl1e exception relating to tobacco control 

n1easures. 

99 Tl . . 911 l .c d 91 d . . 9? . 1e security except10n, t 1e temporary sa1eguar measure, an taxation exception -

allow a Party to TPP to take measures necessary for tl1e protection of its essential 

security interests, in tl1e event of serious balance of payments and external financial 

difficulties, and for taxation purposes respectively. Each of tl1ese is a specific exception 

and subject to certain constraints. The Treaty of \X!aitangi exception sits alongside tl1ese 

other exceptions ii1 tl1e 1\greement. \X!here a measure falls within one of tl1ese 

exceptions, tl1ere would be no need to rely upon the Treaty of \X!aitangi exception. 

100. In response to concerns over the potential for ISDS claiins in respect of tobacco plain 

packaging, TPP permits a Party to deny tl1e benefits of ISDS to claiins challenging a 

89 TPP Side letter between New Zealand and, \ustralia a true copy of which is annexed to my affidavit as Exhibit JJ and which is 
available atwww.tpp.mfat.govt.nz/ text. 

911 TPP, , \rticle 29 .2. 

91 TPP, Article 29.3. 

n TPP,, \rticle 29.4. 



46 

tobacco control measure. 93 This means that a tobacco control n1easure would be 

immune from challenge under ISDS. 

101. The main point of difference benveen TPP and New Zealand's other FTAs is that the 

exceptions known as the "General Exceptions" do not apply to the investment chapter. 

General Exceptions are based on Article XX of the GA TT 1994 and Article XIV of the 

General Agreement on Trade in Services (GATS), and relate to taking measures 

necessaqr to protect human health, and animal and plant life or health, provided that 

such measures are not arbitrary or discriminatory or a disguised restriction on trade. 

102. This omission is unlikely to have a significant impact on the right of New Zealand to 

regulate to protect public health, safety and the environment because the policy space is 

preserved within the substantive obligations themselves. 

102.1 

102.2 

102.3 

93 TPP, ,\rticle 29.5. 

The TPP text clarifies the substantive obligations of national treatm.ent and 

IVIFN permit differences in treatment which are the result of legitimate public 

welfare objectives. 

TPP also clarifies that regulatory measures relating to health and the 

environn1ent do not constitute indirect expropriation except m rare 

circumstances. 

The fair and equitable treatinent standard would be interpreted in accordance 

with the object and purpose of the Agreement. The Government's right to 

regulate to protect public health, safety and the environment is an overarching 

objective set out in the Preamble to TPP which provides that the Parties: 

"recognise their inherent right to regulate and resolve to preserve the flexibility of the 

Parties to set legislative and regulatory priorities, safeguard public welfare, and protect 

legitimate public welfare objectives, such as public health, safety, the environment, the 

conservation of living or non-living exhaustible natural resources, the integrity and_ 

stability of the financial system and public morals''. 



102.4 

102.S 

In this \vay the right to regulate is included as an element of the substantive 

obligations in the Agreement, rather than as an exception which needs to be 

demonstrated. 

In my view the inclusion of ca;Teats on how substantive obligations are to be 

interpreted is a better way of safeguarding the protection of a Government's 

policy and regulatory space, than including an exception which is subject to a 

determination by a tribunal that the measure is necessary to achieve the policy 

objective and not arbitrary or unjustifiable discrimination. 

103. TPP includes a prmTision which prese1-ves the right to take measures, othenvise in 

conformity with the Agreement, to ensure that the iiwestment activity is undertaken in a 

manner sensitive to environmental concerns.94 This is not an exception to the 

obligations under the .Agreement as the measures must be consistent with the 

substantive obligations. However, I consider that it is further context to the 

ll1-terpretation of the substantive obligations and sets out the views of the Parties that 

the investment activity is to be undertaken in a manner sensitive to environmental 

concerns. 

RELEVANT PROCEDURAL AND OTHER RULES FOR ISDS 

104. TPP contains a number of procedural and other rules relating to ISDS which would 

affect the manner ll1- which ISDS claiins may be considered by an arbitral tribunal. This 

includes constraints on the clall1.1-S which may be brought, expedited and other processes 

for certaii1- claims, regulation of how arbitrators are selected and their conduct, 

regulation of the conduct of hearings and the decision-making of tribunals. The 

objective of these provisions is to increase the control of the Parties over arbitral 

proceedings, ii1crease transparency of arbitral proceedings, and encourage enhanced 

confidence in the decisions of arbitral tribunals. 

Co11strai11ts 011 bri11gi11g qf clai!Jls 

105. The following are key constraints on an investor wishing to bring a claiin before an 

arbitral tribunal: 

94 TPP, ,\rticlc 9 .15. 
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Article 9.17 provides that prior to the submission of a claim to arbitration, a 

claimant must enter into consultations and negotiations over a si.-x-month 

period. This provides art opportunity for the investor claimant and respondent 

State to resolve the investment dispute. In this regard it serves a similar 

purpose to consultations under Article 4 of the Dispute Settlement 

Understanding of tl1e WTO. 

A time limit is imposed for tl1e submission of claims to arbitration. Article 

9.20.1 provides tliat no claim may be submitted to arbitration if more tl1an 

tl1ree years and si.-x montl1s have elapsed from tl1e date on ·which tl1e claimant 

first acquired, or should have acquired, knowledge of tl1e alleged breach and 

lmO\vledge tl1at tl1e claimant has incurred loss or damage. This constrains the 

timeframe witllin which an investor must bring a claim and prevents claims 

being brought many years after a breach has occurred. 

TPP provides what is known as a "fork in tl1e road" whereby investors 

choosing arbitration must \vaive tl1e right to pursue a claim in domestic courts 

or under any otl1er dispute settlement procedure.95 An exception to tllis is 

where injunctive relief is sought to preserve tl1e claimant's rights pending 

arbitration and does not involve tl1e payment of monetary damages.96 

A respondent State Party may also make a counterclaim against tl1e claimant in 

connection witl1 tl1e factual and legal basis of tl1e claim.97 

Expedited and otherprocesses 

106. TPP provides mechanisms designed to streaniline tl1e arbitral tribunal processes. 

106.1 

95 TPP, Article 9.20.2. 

% TPP, Article 9.20.3. 

97 TPP, ,-\rticle 9 .18.2. 

Expedited hearings are held \vhere tl1ere is an objection by the respondent 

State tl1at tl1e claim is manifestly witl1out legal merit.98 Such objections to an 

arbitration claim are heard in advance of tl1e substance of tl1e dispute. 

98 TPP, I\rticle 9.22.4 and Article 9.22.5. 
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106.3 

106.4 

106.S 
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Objections that the claim is not within the jurisdiction or competence of the 

tribunal are also held in advance. 99 

\X!hile the full decision is not yet public, the arbitral tribunal in the Philip },1onis 

Ii Australia claim relating to Australia's tobacco plain packaging measure \Vas 

concluded at the preliminary phase before the substantive merits stage was 

commenced. 11111 On 18 December 2015 the Tribunal issued a unanimous 

decision agreeing \vith Australia's position that the Tribunal has no jurisdiction 

to hear Philip J\forris Asia's claim. 

Preliminary objections are decided expeditiously and costs may be awarded to 

the prevailing party incurred in submitted or opposing a preliminary objection 

that was "fri,rolous". 1111 

TPP also provides for tl1e possibility of tl1e consolidation of claims which are 

b l b l 1 . . f tl j()? roug 1t y more t rnn one c aunant ill respect o 1e same niatter. -

Consolidation facilitates tl1e arbitral tribunal processes and avoids tl1e 

possibility tl1at a respondent must defend several claims before tribunals 

sinrnltaneously. 

Selection and identi!J1 qfarbitrators 

107. Prmrisions are included within TPP which regulate tl1e selection of arbitrators for ISDS 

and tl1e conduct of hearings. 

107.1 

99 TPP, article 9.22.-i. 

Arbitrators are selected by the parties to tl1e dispute witl1 each party appointing 

one arbitrator and tl1e tlilld appointed by agreement of tl1e disputing parties. 103 

In event of failure to reach agreement tl1e arbitrator is appointed by tl1e 

Secretary-General of tl1e International Center for tl1e Settlement of Investment 

D . 1114 1sputes. 

wo Philip Monis Ud 11 Co1m110111vealtb ofA11stmlia, UNCTl'R. \L, PC\ Case No 2012-12. 

Ill! .\rticle 9.22.6. 

102 'fPP, ~ \rticlc 9.27. 

103 TPP, .\rticle 9.21.1. 

W-t 'TPP, ~\rticlc 9.21.3 and ~\rticlc 9.21.5. 
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Arbitrators are to obse1ve rules regarding independence and impartiality. 105 

TPP provides that prior to its entry into force, the Parties are to provide a 

Code of Conduct for arbitrators serving on investor-State dispute settlement 

"b 1 11 "d fli f. lflG b:1 una s as \Ve as gw ance on con cts o interest. 

Conduct ef hearings 

108. TPP includes provisions on tl1e conduct of arbitral hearings which aim. to increase tl1e 

transparency of hearings. 

108.1 

108.2 

108.3 

Non-disputing parties are able to make submissions to tl1e arbitral tribunal and 

tl1e submission of amicus curiae briefs from interested non-parties to the 

dispute are permitted.107 I would expect tlrnt \Vere an investment dispute to 

raise tl1e Treaty of \Xlaitangi exception, interested non-parties to the dispute, 

including Jviaori iwi or organisations, would make submissions to tl1e arbitral 

tribunal. 

Tl "b 1 b . . fr 108 1e b:1 una may o tarn assistance ·oin experts. 

Hearings are held in public and submissions are publicly released, subject to 

non-disclosure of protected information. 1
n

9 This ensures full transparency and 

seeks to counteract the perception that arbitral tribunals lack transparent 

processes . 

Decision !Jlaking i?J1 t1iht111als 

109. TPP includes nvo provisions which seek to guide the decision-making by tribunals. 

109.1 

10s 'fPP, .Artide 9.21.6. 

106 TPP, Article 9.21.6. 

TPP provides that a disputing party may request that proposed decisions of the 

arbitral tribunal are to be submitted to the parties for \Vritten comment. The 

comments of tl1e parties are then considered by the tribunal prior to tl1e 

rn7 'fPP, A.rticle 9.22.2 and 9.22.3. 

ws ·rrr, .Article 9.26. 

109 'fPP, r\rticle 9.23; TPP .\rticle 29.2 and 29.7. 
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issuance of the final award. 110 Such a mechanism is not included in 

New Zealand's other FTAs, and allows a Party to raise concerns over the 

correctness of a proposed decision and thereby enhances the robustness of 

that decision and may avoid manifestly wrong decisions. 

Joint interpretations may be issued by tl1e TPP Parties and are binding on tl1e 

tribunal. 111 This is a furtl1er safeguard to avoid tl1e possibility tl1at arbitral 

tribunals deli\'er awards tl1at fail to reflect the Parties' interpretations of tl1e 

FTA. 

AWARDS GIVEN BY TRIBUNALS UNDER ISDS AND UNDER STATE-TO-STATE 
DISPUTE SETTLEMENT 

110. The awards tl1at may be gi\Ten under ISDS and under State-to-State dispute settlement 

differ as a result of tl1e nature of tl1e different proceedings: one being between investors 

and States, and tl1e otl1er being between two States. 

111. In tl1e case of ISDS, awards are limited to tl1e payment of monetary damages for losses 

suffered or tl1e restitution of property \vhere this is possible. 112 No punitive damages 

may be awarded. Neitl1er can injunctions or otl1er awards be issued which would 

require New Zealand to change its laws of policies. Tribunals may also award costs and 

attorney fees. 113 In the case of frivolous claims reasonable costs and attorney fees may 

be awarded to tl1e respondent. 114 

112. A State-to-State dispute settlement panel has tl1e function of examining tl1e applicability 

and conformity of a measure with tl1e Agreement and niakes findings and 

recommendations necessa1-y for tl1e resolution of tl1e dispute. 115 The panel does not 

award monetary damages, ratl1er tl1e respondent State is required whenever possible to 

eliminate tl1e non-conformity witl1 tl1e obligations under tl1e Agreement. 116 \V'here tl1e 

respondent State cannot or does not do so, mutually acceptable compensation may be 

110 TPP, .\rticle 9.22.10. 

111 TPP, .\rticle 9.2-U and .\rticlc 27.2.2(£). 

112 TPP,. \rticlc 9.28. 

m TPP, .\rticle 9.28.3. 

11~ TPP,.\rticlc9.28.4. 

110 TPP, .\rticlc 28.11. 

11r. TPP, .\rticlc 28.18.2. 
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agreed. 11 7 If the parties are unable to agree on compensation, the complaining party 

may suspend equivalent benefits under the Agreement. 11 8 

113. There is no appeal from either ISDS or State-to-State dispute settlement decisions. TPP 

does provide for tl1e possibility of a nrnltilateral appeals process if such a process is 

d . 11 9 eveloped m future. 

114. While tl1ere is no appeal process from an ISDS arbitral tribunal decision, depending on 

tl1e arbitral rules governing tl1e investment dispute, it may be possible to review an 

arbitral tribunal decision. 

114.1 

114.2 

The ICSID Convention provides for an "annulment" process which enables a 

new tribunal (termed an 'ad hoe Committee') to review an a"\vard under ICSID 

rules, but on limited grounds. These grounds are set out in Article 52 of the 

ICSID Convention and allow tl1e annuhnent of an award if: 

1. tl1e tribunal was improperly constituted; 

2. tl1e tribunal manifestly exceeded its powers; 

3. a tribunal member was corrupt; 

4. tl1ere was a serious departure from a fundamental rule of procedure; or 

5. tl1e tribunal failed to state reasons for its decision. 

Decisions on annuhnent seek to strike a balance between ensuring the legal 

correctness of a decision and ensuring tl1e finality of a decision. Some awards 

have been partially or fully annulled as a result of tl1e annuhnent procedure. 

115. The law of tl1e place of arbitration may also provide for tl1e review of decisions of 

arbitral tribunals, but also usually on very limited grounds. While not wishing to 

overstate tl1e extent to which the decision of an arbitral tribunal may be reviewed, tl1e 

Supreme Court of British Colombia partially set aside tl1e decision of tl1e arbitral 

tribunal in tl1e i\1etaldad case. In tl1e Bi/con case which has been subject to criticism by 

Canada and otl1er NAFTA Parties, Canada filed a notice of application on June 16 2015 

11 1 TPP, Article 28.19.2. 

11 s TPP, ,\rticle 28.19.2-28.19.4. 

11 9 TPP, Article 9.22.11. 
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·with the Federal Court of Canada seeking to set aside the award on jurisdiction and 

liability, on the grounds that the Tribunal exceeded its jurisdiction and that the award is 

in conflict with the public policy of Canada. 1211 

116. \\!here New Zealand is the seat of arbitration, the Arbitration Act 1996 provides in 

Article 34 of Schedule 1 the grounds for setting aside of an arbitral award by the High 

Court. The grounds include that the award contains decisions on matters beyond the 

scope of the submission to arbitration or is in conflict with the public policy of 

New Zealand. Article 34(6) of Schedule 1 clarifies that an award is in conflict with the 

public policy of New Zealand if a breach of natural justice occurred during the arbitral 

proceedings or in connection with the making of the award. 

117. \\!here New Zealand is not the seat of arbitration, Article 36 of Schedule 1 of the 

Arbitration Act 1996 provides that a court may refuse to recognise or enforce an arbitral 

award on limited grounds. The grounds set out in Article 36 of Schedule 1 include in 

paragraph 1(b): 

"if the court finds that-

(i) the subject matter of the dispute is not capable of settlement by arbitration 

under tl1e law of New Zealand; or 

(ii) tl1e recognition or enforcement of tl1e award would be contrary to tl1e public 

policy of New Zealand". 

118. As witl1 tl1e setting aside of an award, the Arbitration Act declares in Article 36(3) that 

an award is contrary to the public policy of New Zealand if a breach of natural justice 

has occurred during tl1e arbitral proceedings or in tl1e making of an award. 

119. In my view, tl1e setting aside or partial setting aside of an arbitral tribunal decision where 

tl1e tribunal has widely overstepped its authority and refused to recognise a legitimate 

public policy measure which fulfils tl1e Crown's obligations under tl1e Treaty of 

\>Vaitangi is tl1erefore possible. This operates as a safeguard against tl1e egregious actions 

of an arbitral tribunal. 

120 See the summary of the proceedings from the Canadian government at: WW\\'.inrcmationaLl!c.ca/ tr.ide-a>'recmcnts-:Kcords
cumml'rcicwx I roric;;-domaincs./ disr-diff I clavt< >n.aspx)bnf!=Cnf!. a true copy of which is annexed to mv affaLwit as Exhibit 
KK. 



SCOPE OF ISDS AND STATE-TO-STATE DISPUTE SETTLEMENT WITH 
REGARD TO THE TREATY OF WAITANGI 

120. The scope and implementation of the Treaty of Waitangi exception in ISDS and State

to-State dispute settlement is largely tl1e same. 

120.1 

120.2 

The Treaty of \X!aitangi clause sets out tl1e agreement of tl1e Parties to TPP 

tlrnt tl1e interpretation of tl1e Treaty of \X!aitangi is not subject to tl1e dispute 

settlement provisions of the Agreement. The removal of tl1e interpretation of 

tl1e Treaty of \Xfaitangi from tl1e jurisdiction of botl1 ISDS and State-to-State 

tribunals includes tl1e nature of tl1e rights and obligations arising under tl1e 

Treaty. 

To my mind, tlus reinforces the self-judging nature of tl1e Treaty of Waitangi 

exception: it is for New Zealand, not an arbitral tribunal, to deternune whetl1er 

a measure is necessary to fulfil obligations under tl1e Treaty, and whetl1er tl1ere 

are any such obligations under tl1e Treaty. However a tribunal could still 

examine whetl1er tl1e exception had been applied in good faitl1 and in 

accordance witl1 its chapeau. 

121. One difference between ISDS and State-to-State dispute settlement is that tl1e Treaty of 

\X!aitangi clause is specific in stating tlrnt a State-to-State tribunal tnay be requested to 

deternune only whetl1er any measure which provides more favourable treatment to 

Maori is inconsistent witl1 a Party's rights under tlus Agreement. Tlus makes it clear 

tl1at a State-to-State tribunal is only to determine tl1e respective rights and obligations of 

tl1e State Parties. In tl1e case of an alleged breach of tl1e substantive obligations under 

tl1e investment chapter, a State-to-State tribunal would not be able to exanune a breach 

of an investment authorisation or an investment agreement, since tl1ese obligations are 

not owed to tl1e State. However, an investor-State tribunal could do so. 

122. It should be noted, hmveyer, tl1at the substantive obligations under tl1e Investment 

Chapter have corresponding rights of tl1e State Party to ensure tl1at its investors and 

tl1eir investments recei,-e tl1e treatment required by tl1e obligations. As I have already 

noted, 121 botl1 an ISDS tribunal and a State-to-State tribunal would have tl1e competence 

121 See paragrnph~ 44 to 50 above. 
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to detennine whether the measure fell within the chapeau to the Treaty of \X!aitangi 

exception. 

123. TPP also excludes certain obligations from being subject to dispute settlement. For 

example, Chapter 22 on Competitiveness and Business Facilitation, Chapter 24 on Small 

and IVIedium Enterprises, Chapter 25 on Regulatory Coherence and Annex 26-A to the 

Transparency and Anti-Corrnption Chapter on Transparency and Procedural Fairness 

for Pharmaceutical Products and Medical Devices are not subject to Chapter 28 

(Dispute Settlement) . 

CASE STUDIES 

Scenario 1: Fracking 

124. I have read tl1e Furtl1er Crown Iviemorandum on Inquiry Planning to tl1e \"X!aitangi 

Tribunal dated 2 December 2015 \vhich explains some of tl1e legal issues witl1 regard to 

tl1e £racking scenario. In any scenario tl1e prevailing domestic law will be crncial to any 

determination of \Vhetl1er tl1ere has been a breach of an investor's rights under TPP. 

This is particularly true of an alleged breach of tl1e fair and equitable treatment standard. 

If tl1e processes adopted by decision-making bodies follow legal requirements and due 

process, do not treat tl1e foreign investor capriciously, or provide written assurances 

which are later rescinded, it is highly unlikely that tl1ere would be a breach of tl1e 

substantive obligations under tl1e investtnent chapter. 

125. The case study fact situation appears to be based on the facts in Lone Pine Resources Ltd v 

G C J?? ovem1J1ent ef a11ada. -- That case relates to certain exploration permits for 

hydrocarbons including one relating to tl1e bed of tl1e St Lawrence nver. The 

Government of Quebec passed legislation revoking exploration permits in tl1e St 

Lawrence river in response to findings of a strategic environmental study relating to 

hydrocarbon development 111 tl1e basin as well as studies of tl1e risks arising from 

£racking. While tl1e case 1s ongoing, tl1e central issues appear to be whether tl1e 

legislation was a legitimate public policy measure, whetl1er tl1e fair and equitable 

treatment standard protects an investor's "legitiinate expectations", whetl1er tl1ere was 

122 ICSID Case No UNTC/ 15/ 2. See the summary of the proceedings from the Canadian government at: 
www.in tcrnational. gc. ea/ tradc-agrecmen ts-accords-conunerciaux/ topics-domaines / disp-diff / lone. aspx?lang=eng. a true copv 
o f which is anncxl·d tn m\· aftlt.Lwit as Exhibit I J .. 
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an investment capable of being expropriated, and the quantum of damages sought. This 

case illustrates the fact-based nature of any inquiry into whether there has been a breach 

of substantive in\·estment obligations. 

Scenmio 2: Affordable J\1edid11es 

126. This scenario deals with the impact of TPP on access for Maori to new biologic 

medicines. 

127. TPP will permit New Zealand to continue to regulate in order to provide affordable 

medicines to its people. Specifically in relation to the intellectual property treatment of 

biological medicines, the TPP outcome can be met within New Zealand's current policy 

settings and practice. TPP also preserves the PHARI'vL:.\C model and its ability to 

prioritise applications for funding and negotiate the best prices for medicines. The 

application of the TPP text to PHARIVL:.\C has been explained further in paragraphs 28-

30 of the Second Affidavit of Dr David Walker of 23 October 2015. 

128. I would also note one point of clarification: the Treaty of \V'aitangi exception allows the 

government to give more favourable treatment to JV1aori in respect of matters covered 

by TPP, i11dudi11g to meet its obligations under the Treaty of Waitangi. 

Scenmio 3: Freshwater 

129. I ha,·e read the Crown's submissions on this scenario and have no comment to make on 

the freshwater inquii-y. 
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130. I would note that scenario is based on an assmnption that ISDS will have a "chilling 

effect" on the Crown's ability to provide redress to :Maori. I have already noted in the 

past to the Tribunal that in my view the notion of a "chilling effect" is overstated. 123 
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at \X! ellington this I '1 
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A Solicitor/Deputy Registrar of the High Court of New Zealand 

Laura Jane Hardcastle 
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!23 Wai 2358, #.\94, Brief of Evidence of Dr Penelope Ridings [5.4]. 




