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I, Penelope Jane Ridings, of Coromandel, barrister, swear:  

 

Introduction 

1. This is the third affidavit that I have made in these proceedings.  My qualifications and 

experience are set out in my first affidavit and I will not repeat them here.1   

 

2. My third affidavit will address the case studies.  I do not propose to respond to 

Professor Kelsey’s seventh affidavit as I consider that the issues raised by her have by 

and large been addressed in my second affidavit.  I note that in preparing my third 

affidavit, I have been provided with details of New Zealand’s domestic legal and policy 

settings by the relevant government departments. 

 

Case studies 

 

3. I propose to review each of the revised case studies in turn and assess how I consider 

they would be addressed in any ISDS proceedings.  There are a number of assumptions 

that will need to be made in order to provide greater clarity for the Tribunal on how an 

ISDS tribunal would approach the issues.  However, I note that many of the 

assumptions on which the scenarios are based are unrealistic and would be highly 

unlikely to occur in practice.  As I explain in detail below in analysing the specific case 

studies, the scenarios are often contrary to the underlying policy approach to the issues, 

which results in an artificial consideration of scenarios which bears little relationship 

with what is likely to occur in practice.  I have nevertheless stepped through the 

scenarios in some detail in order to show how the issues may be considered by an 

arbitral tribunal.  However, this analysis can only touch the surface of the scenarios as 

the outcome of any case will largely depend on its facts. 

 

4. I have also given further consideration to the original case study relating to affordable 

medicines, since this was not revised by Professor Kelsey. 

                                           
1 Affidavit of Penelope Jane Ridings, 19 January 2016, (Wai 2522, #A16). 
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Fracking 

 

Scenario One 

Changes to foreign investment laws to require an extensive cost benefit analysis of foreign commercial 

establishment of, or foreign investment in, mining companies, including a Treaty of Waitangi assessment 

of the implications of their proposed operations and a requirement of Maori consent to their investment 

where it reveals significant implications. 

 

5. The first scenario assumes that changes are made to New Zealand’s foreign investment 

laws regarding foreign establishment of or foreign investment in mining companies.   

 

6. New Zealand’s foreign investment laws are set out in the Overseas Investment Act 2005 

and the Overseas Investment Regulations 2005.   

 

6.1 This Act provides for consent to be obtained for overseas investment in 

sensitive land, and in significant business assets2 and sets out the criteria for 

consent.3  

 

6.2 Overseas investment in “significant business assets” includes where an overseas 

person acquires 25% or more ownership or controlling interest in a company 

with assets of more than $100 million; establishes a business where the total cost 

of establishing the business is more than $100 million; or acquires a business 

currently operating in New Zealand for consideration of $100 million or more.4 

 

6.3 The criteria for acquisition of significant business assets are set out in Section 18 

of the Overseas Investment Act 2005 and require that the relevant overseas 

person has business experience and acumen, demonstrated financial 

commitment and is of good character. 

 

                                           
2
 Overseas Investment Act 2005, s 10(1). 

3
 Overseas Investment Act 2005, ss 16 - 18. 

4
 Overseas Investment Act 2005, s13. 
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7. I have assumed in the first instance that the mining operations would be "significant 

business assets" within the meaning of the Overseas Investment Act (for example if part 

or all of an existing mining operation was purchased).  In the event that the foreign 

investor wished to acquire land for the mining operation, this is also likely to be covered 

by the requirements for consent to purchase “sensitive land” which under the Act 

includes non-urban land greater than 5 hectares.5 

 

8. Under this scenario, amendments would be made to the Overseas Investment Act 2005 

to include additional criteria prior to the acquisition of a significant business asset where 

that business asset was a mining venture.   

 

8.1 The ability to change the criteria against which investments are screened under 

the Overseas Investment Act 2005 is included in Annex II of New Zealand’s 

non-conforming measures.6  According to this provision “New Zealand reserves 

the right to adopt or maintain any measure that sets out the approval criteria to 

be applied to the categories of overseas investment that require approval under 

New Zealand’s overseas investment regime.” 

 

8.2 The categories of overseas investment that will require approval once TPP has 

entered into force are: 

 

8.2.1 The acquisition or control of 25% or more of a New Zealand entity 

where the value of assets exceeds $200 million;7 

 

8.2.2 The commencement of a business or the acquisition of a business where 

the total expenditures in setting up or acquiring the business exceed $200 

million; and 

 

                                           
5 Overseas Investment Act 2005, sch 1. 
6 See #A16(a), Exhibits to Affidavit of Penelope Ridings , Exhibit A. 
7 I note that the $200 million threshold is not currently the level set under the Overseas Investment Act 2005. 
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8.2.3 The acquisition or control, regardless of dollar value, of certain 

categories of land that are regarded as sensitive or require specific 

approval according to New Zealand’s overseas investment legislation. 

 

9. This means that the criteria under which screening of proposed investments in 

significant business assets of greater than the $200 million threshold in TPP could be 

amended to include, as a condition of granting consent, that an extensive cost benefit 

analysis was to be conducted, including a Treaty of Waitangi assessment of the 

implications of the proposed operations.  The consent could also be conditioned on the 

requirement of Māori consent to the investment where the cost-benefit analysis revealed 

significant implications.  If consent to a particular mining operation were not granted, 

this could not be subject to an ISDS claim, even if the investor suffered loss or damage.8  

In this scenario, the Treaty of Waitangi exception would not be triggered. 

 

10. I have made two assumptions in considering this scenario. 

 

10.1 First, I have assumed that the amendments would follow constitutional 

principles and the general rule that legislation is prospective, not retrospective in 

effect.  In other words, the amendments would only apply to new (potential) 

investments. 

 

10.2 Second, I have assumed that the investment would be above the $200 million 

threshold in TPP and be subject to consent under the Overseas Investment Act 

2005.  

 

10.3 However I will consider the contrary assumption where the foreign investment 

in a mining operation falls below the threshold set out in the Overseas 

Investment Act 2005, in which case it would not be subject to consent under 

that Act. 

 

                                           
8
 #A16(a), Exhibits to Affidavit of Penelope Ridings, TPP Chapter 9 (Investment), Annex 9-H. 
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11. Legislative amendments which imposed a new requirement for approval of foreign 

investment in mining operations below the screening threshold only provided certain 

conditions were met, if not also applied to New Zealand mining operations, would be 

inconsistent with the national treatment obligation in Article 9.4 of TPP.  Additional 

requirements imposed on the screening of investments below the threshold would not 

be protected under the non-conforming measures exceptions in TPP.   

 

12. However from a practical perspective Parliament would be unlikely to pass a law 

requiring a cost-benefit analysis and a Treaty of Waitangi assessment that applied only to 

foreign companies. It would be difficult to develop a rational justification for imposing 

such a requirement on foreign investors which was not also imposed on domestic 

investors.  For example, if the concern of Māori was the adverse impact of such 

activities on the environment, excluding New Zealand companies from having to 

undergo such assessments would undermine the rationale for such amendments.  It 

would mean that a New Zealand company could undertake a damaging activity whereas 

a foreign company could not. 

 

13. Nevertheless I will assume for the purposes of this scenario that Parliament did pass 

such legislation. 

 

13.1. TPP permits the submission of claims to ISDS by an investor who attempts to 

make, is making, or has made an investment in the territory of another Party.   

 

13.2. An investor “attempts to make” an investment when that investor has taken 

concrete action or actions to make an investment, such as channelling resources 

or capital in order to set up a business.9 

 

13.3. However, a foreign investor could not bring an ISDS claim for a breach of 

national treatment in the abstract.  The foreign investor would need to establish 

that it has incurred loss or damage arising out of the breach.10  It may recover 

only for loss or damage that it has incurred in its capacity as an investor of a 

                                           
9
 #A16(a), Exhibits to Affidavit of Penelope Ridings, TPP Chapter 9 (Investment), Article 9.1, at n 12. 

10
 #A16(a), Exhibits to Affidavit of Penelope Ridings, TPP Chapter 9 (Investment), Article 9.19.1. 
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Party.11 Furthermore, under Article 9.29.4 of TPP where a claimant brings a 

claim in respect of an attempt to make an investment, a Tribunal may only 

award damages that the claimant has proven were sustained in the attempt to 

make the investment, provided that the claimant also proves that the breach was 

the proximate cause of those damages. 

 

13.4. In other words, in order for a claim to be made, the foreign investor attempting 

to make an investment in a mining operation would have had to channel capital 

or resources in order to set up the business in the absence of approval for the 

investment, and prove that loss or damage was incurred as a result and that the 

breach was the cause of that damage. 

 

13.5. It is not realistic to assume that this would occur.  It would be contrary to the 

duty that the investor has to exercise due diligence and ascertain the conditions 

under which a proposed investment would operate that I raised in my second 

affidavit.12 

 

14 Assuming for the sake of argument that nevertheless an investor did suffer losses as a 

result of going through the process of seeking approval for the investment in the mining 

operation and the ensuing Treaty of Waitangi assessment found significant implications, 

and as a result a hapu declined consent to the mining operation, an ISDS claim might be 

brought. 

 

14.1 The most likely breach claimed would be a breach of national treatment if 

New Zealand investors did not also have to undergo a cost-benefit analysis or 

Treaty of Waitangi assessment for their mining operations. 

 

14.2 An investor might also claim a breach of the obligation to provide investors 

with fair and equitable treatment. 

 

                                           
11

 #A16(a), Exhibits to Affidavit of Penelope Ridings, TPP Chapter 9 (Investment), Article 9.29.2. 
12

 Second Affidavit of Penelope Ridings, dated 2 February (unsworn), at [56]. 
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14.3 A breach of either obligation would need to be established first, before the 

Treaty of Waitangi exception would come into play. 

 

15 In the case of a breach of national treatment, an assessment would be made of whether 

the treatment accorded to the foreign investor was less favourable than that provided to 

domestic investors “in like circumstances” taking into account factors such as whether 

the difference in treatment was plausibly connected to a legitimate policy objective.  If, 

for example, foreign investors proposing to invest in mining operations in New Zealand 

were required to undergo additional approval requirements for new investments, while 

New Zealand mining operations also had to go through the same requirements for new 

mining operations or expansions of existing mining operations, the foreign and 

New Zealand investors may be considered to  be in “like circumstances” as they relate 

to new investments.   

 

16 Assuming for the purposes of the scenario that this was not the case, and a breach of 

national treatment was found, the Treaty of Waitangi exception could be pleaded in 

defence. 

 

16.1 The requirement that hapu give their consent to mining operations which have 

significant implications under the Treaty of Waitangi would be considered by 

New Zealand to be necessary including to meet its obligations under the Treaty 

of Waitangi. 

 

16.2 Evidence for this could be adduced, for example, from the Parliamentary 

debates of the legislation. 

 

16.3 It could be argued that the “more favourable treatment to Māori” would be 

enabling hapu to give prior consent to certain mining operations in recognition 

of the Treaty of Waitangi. I consider that there would be little argument that 

prior consent was an additional right provided to hapu to be involved in 

decision making on whether the mining operation would go ahead.  On this 

basis it would be considered more favourable treatment to Māori. 
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16.4 The tribunal’s decision would then turn on the interpretation of the chapeau and 

whether the new legislative requirements were “arbitrary or unjustified” 

discrimination or a disguised restriction on trade and investment. 

 

16.5 If there was a rational connection between the objective of providing more 

favourable treatment to Māori and providing hapu with the right to give its 

consent to mining operations, and the discrimination against foreign investors 

was rationally explained, the Treaty of Waitangi exception might be effective. 

 

16.6 However the rationale for the measure would need to be adduced.  If it was 

motivated by environmental concerns, or to recognise Māori concerns about 

fracking, then it would be difficult to demonstrate a rational connection between 

those concerns and a measure imposed on foreign, but not on New Zealand, 

companies.  Indeed in order to be effective, any such measures would have to be 

imposed against all fracking companies, whether New Zealand or foreign 

owned.   

 

16.7 If there was no connection between the measure and its rationale, it may come 

within the chapeau to the Treaty of Waitangi exception as unjustified 

discrimination or a disguised restriction on trade and investment. 

 

17 The outcome would depend on the facts.  However as indicated earlier, the scenario is 

unrealistic as it would be difficult to imagine a situation where potential foreign 

investors had to undergo a cost-benefit analysis and Treaty of Waitangi assessment 

whereas New Zealand companies undertaking mining operations did not have to do so. 

 

18 In the case of fair and equitable treatment, the tribunal would need to assess the 

situation against the customary international law standard of fair and equitable 

treatment.  The investor would have the burden of establishing a breach of this 

standard. 
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18.1 Much the same considerations would be relevant as in the previous paragraphs, 

including whether foreign investors were in effect being discriminated against 

purely because of their nationality. 

 

18.2 If no breach was found of the fair and equitable treatment standard, it would be 

highly unlikely that the same conduct were found to be a breach of “arbitrary or 

unjustified discrimination”. 

 

19 In conclusion, if realistic assumptions are used, the Treaty of Waitangi exception would 

not be triggered.  However if restrictions were imposed on foreign investors that were 

not also applied to New Zealand companies undertaking new mining operations, such 

distinctions would need to be explained rationally in order for the Treaty of Waitangi 

exception to apply.  Otherwise the discrimination may be considered to be arbitrary or 

unjustified discrimination based on nationality and not on the objective for which the 

measure was introduced (such as recognition that mining operations should not have 

significant implications for the Treaty of Waitangi without the consent of the tangata 

whenua). 

 

Scenario Two 

A moratorium or ban on fracking through national legislation, or by a regional and local council 

declaring fracking a prohibited land use in a specific rohe where that is legally possible now or in the 

future, in response to concerns of Maori among other advocates. 

 

20 The second scenario is a ban on fracking through national legislation or by a regional 

and local council declaring fracking a prohibited land use in response to concern of 

Māori as well as other advocates.  I will deal with national legislation first, then action by 

a regional or local council. 

 

National legislation 

 

21 A ban on fracking imposed by national legislation is similar to the factual situation in 

Lone Pine Resources Inc v Canada, where Canada is vigorously defending a claim for breach 

of fair and equitable treatment and expropriation obligations under the North American 

Free Trade Agreement (NAFTA) arising out of the passage of legislation by the 
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Government of Quebec to place a moratorium on fracking.13  Some of the allegations 

made by Lone Pine Resources Inc include that the legislation was introduced without 

notice, and passed within a month without adequate consultation. 

 

22 This is not the place to address the likely outcome of the Lone Pine case since the case is 

ongoing.  However I would summarise the five main concepts of fair and equitable 

treatment which the United Nations Commission on Trade and Development 

(UNCTAD) has highlighted as those on which arbitral tribunals have converged: 

 

a) Prohibition of manifest arbitrariness in decision-making, that is, measures 

taken purely on the basis of prejudice or bias without a legitimate purpose 

or rational explanation; 

 

b) Prohibition of the denial of justice and disregard of the fundamental 

principles of due process; 

 

c) Prohibition of targeted discrimination on manifestly wrongful grounds, 

such as gender, race or religious belief; 

 

d) Prohibition of abusive treatment of investors, including coercion, duress 

and harassment; and 

 

e) Protection of the legitimate expectations of investors arising from a 

government’s specific representations or investment inducing measures, 

although balanced with the host State’s right to regulate in the public 

interest.14 

 

23 UNCTAD adds to this that the investor’s own conduct is also a relevant factor and the 

investor is under the obligation to perform full due diligence in order to independently 

assess the risks involved in making an investment in a particular State, as well as to 

                                           
13

 See #A16a, Exhibits to Affidavit of Penelope Ridings, Exhibit LL. 
14

 #A16(a), Exhibits to Affidavit of Penelope Ridings, Exhibit CC, UNCTAD “Fair and Equitable Treatment – 
UNCTAD Series on Issues in International Investment Agreements II”, 2012, at xv-xvi. 
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manage its investment in a sound manner.15  The need for an investor to exercise due 

diligence was discussed in my second affidavit.16 

 

24 Governments have the right to regulate in the public interest.  This includes taking 

action to protect the environment.  While the scenario is based on concerns on the part 

of Māori, as well as other advocates, it appears that most concerns are on environmental 

grounds.  I assume for the purposes of this scenario that the following occurs with the 

passage of the moratorium or ban legislation: 

 

24.1 The Government undertook public consultation on the proposal and undertook 

a regulatory impact statement;  

 

24.2 The proposal was based either on scientific studies into the environmental or 

socio-economic effects of fracking or public concerns over fracking; 

 

24.3 The legislation was passed following normal legislative processes and 

consideration by Parliament, including a Select Committee process which 

provided an opportunity for submissions from the public; and 

 

24.4 There were no specific assurances provided to an existing foreign investor that 

the legislation or policy on fracking would remain unaltered. 

 

25 In these circumstances it is highly unlikely that there would be a breach of substantive 

obligations under TPP.  I will address two specific obligations: fair and equitable 

treatment and expropriation (assuming for the sake of argument that the moratorium or 

ban had an adverse impact on an investor’s investment). 

 

Fair and equitable treatment 

26 I have explained in my earlier affidavits that the threshold for a breach of fair and 

equitable treatment is high.  It requires arbitrary or grossly unfair conduct by the 

                                           
15

 #A16(a), Exhibits to Affidavit of Penelope Ridings, Exhibit CC, UNCTAD “Fair and Equitable Treatment – 
UNCTAD Series on Issues in International Investment Agreements II”, 2012, at xvi. 
16

 Second Affidavit of Penelope Ridings, dated 2 February (unsworn), at [55-57]. 
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Government or involves a lack of due process leading to an outcome which offends 

judicial propriety.  I make the following assumptions in relation to this scenario: 

 

26.1 The proper legislative processes are complied with and due process is followed 

as outlined in paragraph 24 above; 

 

26.2 The legislation is applied on a non-discriminatory basis: i.e. not just to foreign 

investors, or not just to the activities of a particular investor; and 

 

26.3 The legislation is evidently based on a rational policy objective. 

 

27 In such a situation there would be no breach of the obligation to provide fair and 

equitable treatment and therefore no need to rely upon the Treaty of Waitangi 

exception.   

 

28 I note that any attempt by a foreign investor to seek to claim loss of anticipated earnings 

from an investment in fracking as a result of changes to legislation would be likely to 

fail:  

 

28.1 It is my understanding that resource consents for fracking operations are usually 

issued for periods of two to three years.  There is no specific assurance that 

future resource consents will be granted. 

 

28.2 It is incumbent on an investor to exercise due diligence and to be aware of the 

socio-economic, cultural and historical situation in the country in which it 

invests.  An investor ought to know that fracking was a controversial issue (not 

just in New Zealand) and that the regulatory environment for fracking may well 

change. 

 

28.3 The arbitral tribunal decisions in Methanex v United States and Glamis Gold v United 

States cases referred to in my second affidavit provide support for this 

assessment. 
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Expropriation 

29 I assume that Parliament will not pass legislation which runs counter to the 

constitutional principle that new legislation should respect existing property rights and 

that the Government will not take property without good justification and in 

accordance with fair procedures, and usually on payment of compensation unless there 

is a sound policy justification for doing otherwise. 

 

30 My understanding is that a resource consent for fracking is typically for a duration of 

two to three years.  A ban or moratorium could come into effect after existing resource 

consents had been exercised. 

 

31 Should there be the contrary assumption that Parliament does intend to revoke existing 

resource consents, there may be a claim by a foreign investor that the legislative 

amendments “expropriated” existing property rights. 

 

31.1 The Expropriation Annex 9-B of TPP clarifies that non-discriminatory 

regulatory actions taken by a Party to protect legitimate public policy objectives, 

such as the environment, are not indirect expropriation “except in rare 

circumstances”. 

 

31.2 As I noted in my second affidavit, the “except in rare circumstances” provision 

has not been the subject of ISDS claims to date and is likely to be interpreted 

very narrowly.17 

 

31.3 The Expropriation Annex also sets out that an inquiry into whether there has 

been an indirect expropriation of the investor's rights should take into account 

factors such as the economic impact and character of the government action.   

 

31.4 Footnote 36 to the Expropriation Annex 9-B also suggests that account be 

taken of factors such as the nature and extent of government regulation or the 

“potential for government regulation in the relevant sector”. 

                                           
17

 Second Affidavit of Penelope Ridings, dated 2 February 2016 (unsworn), at [42]. 
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31.5 While the analysis will depend on the facts, if there were evidence, for example, 

of the need to take immediate action to place a moratorium on or to ban 

fracking, and of the legitimate public policy objective of the legislation and its 

non-discriminatory application, and the potential for government regulation in 

the sector, it may not be found to be prohibited expropriation. 

 

32 It follows that in this part of the scenario it is unlikely that New Zealand will have to 

rely upon the Treaty of Waitangi exception as a breach of a substantive obligation would 

not be found. 

 

Action at the regional or local level 

33 I wish to explain briefly explain the domestic legal framework at the regional or local 

level relating to fracking before turning to this part of the scenario. 

 

33.1 A company wishing to frack needs to have the relevant resource consents that 

cover any activities regulated under the Resource Management Act 1991 and a 

permit under the Crown Minerals Act 1991. 

 

33.2 In order to carry out an exploration or mining activity in New Zealand, the 

company would need to determine what resource consents are required under 

the relevant regional and district plans.  In the case of fracking, unless the water 

take and use, land use and discharge activities were permitted in the regional 

plan or district plan, resource consents would be required from the relevant 

council.  Consents are also generally required for other aspects of petroleum 

development.  

 

33.3 Section 8 of the Resource Management Act requires all persons exercising 

functions and powers under the Act to take into account the principles of the 

Treaty of Waitangi.  This is done by consulting with relevant iwi on relevant 

resource consent applications and in the preparation of plans. 
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33.4 Fracking takes place in the context of petroleum exploration or mining and a 

permit to access the resources must be obtained under the Crown Minerals Act 

1991 from New Zealand Petroleum & Minerals (NZP&M) which sits within the 

Ministry of Business, Innovation and Employment (MBIE). 

 

33.5 Section 4 of the Crown Minerals Act requires all persons exercising functions 

and powers under the Act to have regard to the principles of the Treaty of 

Waitangi.  For petroleum permits, this is given effect through Chapter 2 of the 

Petroleum Programme.  This provides that iwi and hapu whose rohe includes 

some or all of the permit area or who may be directly affected by a permit to be 

consulted on matters including on applications for mining permits and the 

preparation of a petroleum exploration permitting round. 

 

33.6 Iwi and hapu may request that certain areas not be included in a petroleum 

exploration permit round or a permit. 

 

34 The prohibition of a land use at a national level would require amendments at a central 

government level to the Resource Management Act either through changes to the 

primary legislation, the development of a regulation or a national environmental 

standard, or through the development of special legislation; or at a regional or district 

council level though a plan change. 

 

35 At the regional or district council level, changes to the regional or district council plans 

to prohibit a land use would go through the usual processes of consultation, cost benefit 

analysis, hearings, and appeals in accordance with Schedule 1 of the Resource 

Management Act. 

 

36 If the changes instituted at central government level or at regional or district council 

level followed due process, were fair and applied the administrative principles of natural 

justice and complied with legislative requirements, it would be unlikely that they would 

breach the obligation to provide fair and equitable treatment. 
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37 Action at the regional or local level would need to be consistent with existing legislation, 

which protects against expropriation. 

 

37.1 Sections 10, 10A and 20A of the Resource Management Act protect existing 

land use rights.  If a land use was lawfully established and an investor had a 

land use consent from a district council to frack before a rule set out in a 

regional or district plan rule or a national environmental standard was in place 

to prohibit the land use, the investor would be able to continue the activity 

until the consent expired.  

 

37.2 Existing use rights do not apply if the land use is discontinued for a continuous 

period of 12 months or more. 

 

37.3 Existing use rights protection also would not apply if the moratorium or ban 

was land use for the purposes listed in section 30(1)(c) by a regional council 

(for soil conservation, the maintenance/enhancement of water quality and 

quantity, avoidance or mitigation of natural hazards, prevention or mitigation 

of any adverse effects of hazardous substances), or in the coastal marine area 

or on a river or lake bed.  

 

38 It follows that in this part of the scenario, provided that legislative requirements, due 

process and natural justice principles were followed, it is unlikely that New Zealand 

would have to rely upon the Treaty of Waitangi exception as a breach of a substantive 

obligation would not be found. 

 

Scenario three 

Changes to the conditions of licenses for mining by fracking, including new restrictions on water draw-off, 

stricter rules for storage, transportation and disposal of toxic substances, higher standards for water 

quality and land stability, and a ban on land farming, as per concerns expressed by Māori. 

 

39 The response to the third fracking scenario would be much the same as for the second 

scenario.  Again it is useful to place this scenario within the domestic legal context. 
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39.1 The Crown issues permits for prospecting for, exploring for and mining 

petroleum.  The environmental effects of activities like fracking are handled by 

regional councils and territorial authorities.  As this scenario appears to address 

environmental effects, I interpret it as referring to resource consent conditions 

rather than conditions of a mining permit. 

 

39.2 Under section 128 of the Resource Management Act the consent authority is 

permitted to review consent conditions for a number of purposes.  These 

include:  

 

39.2.1 to deal with any adverse effect on the environment which may arise 

from the exercise of the consent and which it is appropriate to deal 

with at a later stage;  

 

39.2.2 to require a holder of a discharge permit or a coastal permit to do 

something that would otherwise contravene section 15 or 15B to 

adopt the best practicable option to remove or reduce any adverse 

effect on the environment; 

 

39.2.3 in the case of a coastal, water, or discharge permit, when a regional 

plan has been made operative which sets rules relating to maximum 

or minimum levels or flows or rates of use of water, or minimum 

standards of water quality or air quality, or ranges of temperature or 

pressure of geothermal water, and in the regional council’s opinion it 

is appropriate to review the conditions of the permit in order to 

enable the levels, flows, rates, or standards set by the rule to be met;  

 

39.2.4 a relevant national environmental standard has been made (in the case 

of a coastal, water or discharge permit); or 

 

39.2.5 the information made available to the consent authority by the 

applicant for the consent for the purposes of the application 

contained inaccuracies which materially influenced the decision made 
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on the application and the effects of the exercise of the consent are 

such that it is necessary to apply more appropriate conditions. 

 

40 Sections 129 and 130 of the Resource Management Act set out the process by which 

conditions are to be changed.  These reflect due process considerations and sometimes 

hearings may be required. 

 

41 Assuming resource consent conditions were changed consistent with legislation, it 

would be difficult to see how there would be a breach of a substantive investment 

obligation under this scenario.   

 

42 Even if the conditions for changing a resource consent did not exist, in practice existing 

resource consents, which as mentioned typically lasts two to three years for fracking, 

could be allowed to run with new, higher standards being applied to future resource 

consents. 

 

43 Given the domestic legal framework, the practical possibilities for phasing in changes to 

resource consents, the environmental nature of the scenario and the safeguards in TPP 

for non-discriminatory regulation which meets public policy objectives including 

environmental objectives, it is difficult to identify the breach of a substantive obligation 

under which an investor might bring a claim.  Changes to the conditions of future 

resource consents would not be contrary to the obligation to provide fair and equitable 

treatment under customary international law and this is supported by the arbitral 

tribunal decisions in Methanex and Glamis Gold.  Again in these circumstances there 

would be no need to rely upon the Treaty of Waitangi exception. 

 

Freshwater 

 

Scenario One 

Amendment to the Resource Management Act to provide a sustainable framework for the management 

of fresh water within every catchment, covering all aspects of freshwater governance, values, limits, 

decision-making, and allocation and that recognises the mana of iwi and hapu and provides for iwi 
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rights, including proprietary rights, and for relationships and responsibilities as kaitiaki in respect of 

water. 

 

44 As with the fracking case study, it is useful to first set out the current domestic 

legislative settings under the Resource Management Act.   

 

44.1 The purpose of the Act as set out in section 5 is the “sustainable management of 

natural and physical resources”.   

 

44.2 Sections 6 and 7 of the Act includereferences to Kaitiakitanga, the ethic of 

stewardship and the relationship of Maori and their culture and traditions with 

their ancestral lands, water, sites, waahi tapu and other taonga, in addition to 

section 8 mentioned above at [33].].  

 

44.3 Regional councils exercise functions in respect of freshwater management under 

section 30.  

 

44.4 A mandatory or voluntary co-decision making and delegated decision making 

arrangement may apply in a region.  Such an arrangement may have been 

established under sections of the Act (sections 33, 34 and 36B) or as part of 

Treaty of Waitangi settlements which provide co-management arrangements 

over water catchments and the recognition of kaitiaki and mana: for example the 

Whanganui River Iwi Settlement, the Waikato-Tainui Raupatu Claims (Waikato 

River) Settlement Act 2010, and the Hawkes Bay Regional Planning Committee. 

 

44.5 Section 122 of the Resource Management Act explicitly states that resource 

consents are not real or personal property.   

 

45 In addition to the provisions in the Act, the Government has made the National Policy 

Statement for Freshwater Management 2014 (the NPS) which is an instrument made 

under the Resource Management Act.  The NPS requires regional councils to recognise 

the national significance of fresh water for all New Zealanders and Te Mana o te Wai 

(the mana of the water) when applying the water management framework in the regions.  
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46 Based on the assumption that amendments to the Resource Management Act and 

National Policy Statement for Freshwater Management 2014 would be required for this 

scenario, any such amendments should be considered in light of the fair and equitable 

treatment and expropriation obligations of TPP.   

 

47 Amendments to the Resource Management Act and NPS would be within the right of 

the Government to regulate for legitimate public policy objectives.  If the Government 

followed the processes set out in paragraph [24] above, it would be difficult to see how 

this would be considered a breach of the obligation to provide fair and equitable 

treatment.   

 

48 Assuming for the purposes of this scenario, that legislation granted proprietary rights in 

water to iwi only, an investor might attempt to claim that because its existing water 

permits were not transferred into proprietary rights to water (in the process of 

recognition of proprietary rights to iwi), its investment was “expropriated” indirectly by 

the Government's actions.   

 

48.1 A tribunal would first have to determine whether the investor had an investment 

that had been “expropriated” or “taken” directly or indirectly. 

 

48.2 This would involve an assessment of whether the investor's permits to take 

water constituted an “investment” within the asset based interpretation of 

investment in TPP.  According to footnote 4 of Article 9.1 of TPP, permits 

which do not create rights protected under the Party’s laws do not have the 

characteristics of an investment and would therefore not fall within the 

definition of “investment”. 

 

48.3 An investor might nevertheless attempt to argue that its investment (eg in a 

hydro power station) was hinged on being able to acquire rights to water, and 

that granting proprietary rights in water to iwi deprived the investor of the full 

value of its investment.  
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48.4 Assuming no compensation was paid, a tribunal in such a circumstance would 

be called upon to consider whether the action was a non-discriminatory action 

designed to protect legitimate public policy objectives. 

 

48.5 In this case the public policy objective - to recognise that Māori had proprietary 

rights in water – would provide the rationale for the action.  The question would 

be whether the action interfered with the investor’s “distinct, reasonable 

investment-backed expectations”, such as whether the government had 

provided binding written assurances, and the character of the government 

action.18   

 

48.6 This would be a fact-based inquiry which would include, among other things, an 

assessment of the economic impact and character of the government action. 

 

48.7 If, following such an inquiry, it were found that there was no economic impact 

from granting proprietary rights in water to iwi (for example, if the investor 

obtained permits to water from iwi rather than from councils), or if government 

otherwise took action to reduce any adverse economic impact from the measure 

(such as by permitting the investor to continue to exercise the resource consent 

for the balance of its life), there would be no breach of the expropriation 

obligation. 

 

49 In this case there would be no need to rely upon the Treaty of Waitangi exception, 

either as a defence against an alleged breach of fair and equitable treatment, or as a 

defence against a breach of the expropriation obligation. 

 

50 If a tribunal did find that there was a prima facie breach of the obligations relating to 

expropriation, the Treaty of Waitangi exception could operate as a defence.  The 

decision of a tribunal would turn on whether the legislation was “arbitrary or unjustified 

discrimination” or a disguised restriction on trade and investment.  Evidence, for 

example from Parlimentary debates, or of a Waitangi Tribunal decision, could be 

adduced as the rationale for the measure.  The question would be whether the action 

                                           
18#A16(a), Exhibits to Affidavit of Penelope Ridings, TPP Chapter 9 (Investment), Annex 9-B,  para 3(a). 
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was sufficiently capricious or otherwise arbitrary as to warrant a finding that it did not 

fall within the exception.  In light of the cultural and Treaty-based environment in 

New Zealand, and the specific recognition of the Treaty of Waitangi exception in TPP, 

it would be unlikely that a tribunal would find that the legislation did not fall within the 

exception. 

 

Scenario Two 

The exercise of powers under that amendment to freeze current allocations of fresh water rights in an 

iwi’s rohe, and either prohibit the granting of new rights so as to protect the quality and mauri of the 

water, or distribute all new rights only to local iwi and hapu for both customary and commercial 

purposes. 

 

51 It is not entirely clear what this hypothetical scenario involves.  It appears to be based 

on the assumption that amendments would be made to the Resource Management Act 

necessary to achieve Scenario One for freshwater to create a decision making regime to 

recognise iwi interests in water.  This would appear to involve (i) removing the 

administrative priority accorded to existing consent holders when they reapply for a 

consent for the same activity and/or (ii) placing a freeze on the grant of any new water 

permits to ensure new permits only go to iwi or hapu for both customary and 

commercial purposes.  This appears to mean that existing permits would not be 

affected, but consent holders may not have access to water at the expiry of that consent.   

 

52 As with Scenario One, it is difficult to identify what substantive investment obligations 

would be breached by any legislative amendmentsrequired to give effect to this scenario.   

 

52.1 If an investor had been allocated water permits and these permits were affected 

as a result of the legislation, this may affect the investment of a foreign 

investor depending on whether the permits were regarded as an “investment” 

with the asset-based definition in TPP. 

 

52.2 However this would be justified as a legitimate exercise of the right to regulate 

in the public interest.  This assumes, once again, that due process and legal 

processes were followed in the passage of the legislation. 
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52.3 The scenario does not appear to contemplate taking current allocations of 

fresh water permits away from an investor – which if done without 

compensation may be regarded as expropriation.  The considerations set out in 

the previous scenario would apply in that case. 

 

52.4 I would also note that there is an exception to the national treatment obligation 

in Annex II to TPP in respect of water.  A foreign investor would therefore 

not be able to argue that there was a breach of national treatment.  The 

Drafters' Note on the interpretation of “in like circumstances” may also be 

relevant where the difference in treatment is reasonably connected to a rational 

government policy goal. 

 

53 In any case, if there were a breach of a substantive obligation under the investment 

provisions of TPP, the Treaty of Waitangi exception would apply.   

 

53.1 The distribution of new water permits only to iwi and hapu would clearly be 

“more favourable treatment to Māori”. 

 

53.2 It would be useful for the rationale of providing more favourable treatment to 

Māori to be clearly identified in the legislation or policy documents behind the 

legislation so that there is an objective link between the measure and the 

rationale.  This would provide evidence that the chapeau to the Treaty of 

Waitangi exception had been met. 

 

53.3 The exception would apply to according rights to iwi or hapu to use water for 

both commercial and customary purposes: the exception is not limited to 

treatment of a commercial (or non-commercial) nature.  There is in any case an 

exception in the Resource Management Act (section 14(3)(b)) which allows 

fresh water to be taken without a permit for reasonable domestic needs 

provided there is no adverse environmental effects. 
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53.4 If the legislative processes followed usual Parliamentary processes and due 

process so that the action was not considered to be “arbitrary”, and there was 

no discrimination against foreign investors on the basis of their nationality (eg 

if foreign investors and domestic investors were treated the same), the 

requirements of the chapeau would be met. 

 

54 This scenario therefore appears to be a situation where either there is no breach of a 

substantive obligation, or the Treaty of Waitangi exception could be relied upon in 

order to provide more favourable treatment to Māori. 

 

Case study: Affordable Medicines 
 

55 In her Sixth Affidavit, Professor Kelsey examined case study 2 relating to affordable 

medicines in which she highlighted the impact of TPP on patent term extension and 

biologics, the Transparency Annex relating to PARMAC, and the potential for an ISDS 

challenge to decisions adversely affecting pharmaceutical companies’ commercial 

interests.  I make the following comments in response. 

 

56 New Zealand law currently provides five years data protection for biologics.  Entering 

into TPP will not change this.   

 

57 The prospect of an extension of patent term relating to a pharmaceutical product for an 

unreasonable delay in issuing the patent19 or in providing marketing approval for the 

product20 is unlikely to occur in New Zealand due to our efficient patent examination 

and marketing approval processes. 

 

58 Second, the Transparency Annex retains PHARMAC’s role in providing affordable 

medicines by preserving the PHARMAC model and PHARMAC’s ability to prioritise 

spending and negotiate the best prices for medicines.  The Annex includes additional 

processes with which PHARMAC will need to comply, but it is my understanding that 

                                           
19

 TPP, Article 18.46 
20

 TPP, Article 18.48. 
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these changes may impose operational costs but will not affect the pharmaceutical 

budget.  The Annex will therefore not impact on access to affordable medicines.   

 

59 Third, the provisions of the investment chapter do not mean that pharmaceutical 

companies will be able to challenge decisions which adversely affect those companies’ 

commercial interests, as stated by Professor Kelsey.   

 

59.1 A pharmaceutical company would have to establish that it has made an 

investment in New Zealand, which as the Apotex case indicated, is not the case 

when the pharmaceutical company is merely seeking approval for the sale of the 

drug or its inclusion on the list of subsidised medicines.21   

 

59.2 Were the company to seek to argue that its intellectual property rights had in 

some way been “taken” by the Government through regulatory decisions, these 

would likely be permitted as nondiscrminiatory actions to protect legitimate 

public policy, ie health, objectives, consistent with the TPP Expropriation 

Annex 9-B.   

 

59.3 Indeed TPP specifically provides that regulatory actions to protect public health 

include actions relating to the regulation, pricing, supply and reimbursement of 

pharmaceuticals including biologics.22 

 

59.4 Further, the rules on expropriation do not in any case apply to the issuance, 

revocation or limitation of intellectual property rights where this is consistent 

with the Intellectual Property Chapter of TPP and the WTO Agreement on 

Trade-Related Aspects of Intellectual Property Rights.23 

 

60 In my view therefore, were an investment claim to be brought by a pharmaceutical 

company, there would be no need to rely upon the Treaty of Waitangi exception. 

 

                                           
21

 See Apotex Inc v Government of the United States of America, #A16(a), Exhibits to Affidavit of Penelope Ridings, 
Exhibit T.  
22

 #A16(a), Exhibits to Affidavit of Penelope Ridings, TPP Chapter 9 (Investment),  Annex 9-B, at n 37. 
23

 #A16(a), Exhibits to Affidavit of Penelope Ridings, TPP Chapter 9 (Investment),  Article 9.8.5. 
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Conclusion 

 

61. It is always possible to develop scenarios of situations where the Treaty of Waitangi 

exception may not be effective as a defence to a claim for a breach of an investment 

obligation.  However to do so requires that the scenarios are constructed in such a 

manner that they do not follow well-established constitutional rules or the 

administrative principles of due process and natual justice.  In my view, where 

Government adopts policies which provide more favourable treatment to Māori, there 

is a reasonable nexus between the measures taken and rational government policies, and 

the Government follows due process, either the measures will not breach substantive 

obligations under TPP or the Treaty of Waitangi exception will be effective to protect 

Māori interests. 

 

SWORN 

  

at Hamilton this            day of February )  

2016          )  

before me: )  

 




