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HEARING COMMENCES ON MONDAY 14 MARCH 2016 AT 08.47 AM 

MIHI (PROFESSOR SIR TAMATI REEDY) 

WAIATA 

KARAKIA 

MIHI (CLETUS MAANU PAUL) 5 

WAIATA (MĀKU RĀ PEA) 

MIHI (MARTIN WIKAIRA) 

WAIATA (E TORU NGĀ MEA) 
0910 

JUDGE DOOGAN: 10 

Tuatahi, he mihi tēnei ki a koe e te Minita Mr Paul.  Ngāti Tūwharetoa, kia ora.  

I tautoko ana ahau ngā mihi ki a Kathy rāua ko Ranginui.  Ka tika, kia whai 

whakaaro mō kōrua ināianei, te tīmatanga o tēnei wiki.  Nō reira, he mihi 

mahana ki a koutou. 

 15 

[Interpreter:  Mr Paul, thank you for your words.  Mr Wikaira, thank you for 

your words and ripostes.  I endorse the words uttered in the sentiments for 

Kathy and Ranginui and I would like to add my words.  Warmest greetings, 

ladies and gentleman.] 

 20 

Mōrena everybody, my name is Judge Doogan, welcome to this hearing.  I 

first wish to begin with acknowledgement and support for the mihi that has 

been paid this morning to Kathy Ertel and to Ranginui Walker.  If I could just 

add on behalf of the Tribunal a particular mihi to those counsel here who were 

colleagues and friends of Kathy and also extend our mihi to Janine and 25 

Kathy’s whānau. 
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I along with many of the counsel here have had the privilege of working with 

Kathy over many years as counsel on both for and against Kathy and it is right 

that we acknowledge the tremendous mahi she has done particularly for this 

claim and in bringing this claim before the Tribunal. 5 

 

I have also had the privilege, of course, of appearing many times before 

Ranginui Walker and over the years I have read much of his considerable 

scholarship and it is right that we also acknowledge his contribution to the 

work of the Tribunal and I can certainly acknowledge that from the panel’s 10 

perspective their mahi will be the centre of our thoughts as we consider this 

claim going ahead.  Nō reira Ranginui, Kathy, haere, haere atu rā ki te wāhi 

whakamutunga mō te tāngata.  Tai pō kōrua, tai awatea tātou.  

Tīhei mauri ora.  Kia ora koutou.  [Interpreter:  Farewell, farewell you two.] 

 15 

If I could first introduce the panel.  To my far right Ms Tania Simpson.  To my 

immediate right, Tā Tamati Reedy.  To my immediate left Mr David Cochran 

and to my far left, Sir Douglas Kidd. 

 

If I could please ask counsel to enter appearances, thank you.  We might as 20 

well move this way to the Crown perhaps and then around. 

(09:14) MIKE HERON: 
Tēnā koutou, tēnā koutou, tēnā koutou katoa.  May it please the Tribunal, it is 

my privilege to appear as lead counsel for the Crown.  With me is 

Ms Rachael Ennor who you know well.  Also Ms Gillian Gillies from the 25 

Crown Law office.  I would like to thank Martin Wikaira from MFAT for the mihi 

and also present the officials from both MFAT and during the course of this 

hearing there will be others, but Mr Martin Harvey who you know members of 

the Tribunal.  Nawena Keelan, who is just slightly behind Martin.  Matthew 

Andrews, legal counsel, is next to Mr Harvey.  Megan Addis who is here.  30 

Maybe to and fro behind us, Tessa Te Mata, who is just behind Mr Wikaira 
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and Sam Cost, likewise.  There will be officials from other Crown Departments 

coming and obviously Dr Penny Ridings and David Walker, who you know. 

 

Could I just please comment further on two things, one is to acknowledge and 

note the passing of Professor Ranginui Walker.  I noted when looking at this 5 

that the Prime Minister described him as not only an insightful commentator 

but a tireless and passionate advocate for Māori and no doubt that was true.  

It struck me that this Tribunal when it issued its Te Ture Whenua report had a 

most impressive tribute to Kathy Ertel on the cover and it too described 

Ms Ertel as a passionate and dedicated advocate for justice and no doubt for 10 

Māori.  I acknowledge them both on behalf of the Crown. 

 

If I can give just a note, one final word, I am no longer the Solicitor-General of 

New Zealand, so if you refer to me you needn’t both with that and whilst my 

mountain is Kaukau just above Ngaio where I grew up, my wife and my 15 

children’s isn’t, it’s more Tāmaki Makaurau, so I have returned there at the 

Bar.  So just for your information. 

 

It is indeed a privilege to appear on behalf of the Crown, so thank you very 

much.  May it please Your Honour. 20 

JUDGE DOOGAN: 
Thank you Mr Heron. 

(09:17) PETER ANDREW: 
Tēnā koe Sir, may it please the Tribunal, Andrew, Ms Hall and Ms Bulow for 

the New Zealand Māori Council.  That is Wai 2532 Sir. 25 

(09:17) LINDA THORNTON: 
Tēnā koe Sir, counsel is Ms Thornton, accompanying Mr Lyall for Wai 2523, 

sorry, too many numbers.  Anyway, thank you Sir. 

JUDGE DOOGAN: 
Ms Mason? 30 
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(09:17) JANET MASON: 
Tēnā koe Sir, Mason appearing for Mr Cletus Maanu Paul, Wai 2532 and 

various interested parties, thank you. 

JUDGE DOOGAN: 
Thank you. 5 

(09:17) ANNETTE SYKES: 
E te Rōpū Whakamana i Te Tiriti, koutou mā i whakamanahia te tīmatanga o 

tēnei whakahaere i tēnei wiki i runga i te whakaaro rangatira o ngā rangatira e 

toru, i wehe mai tēnei o ngā tūāhuatanga o Aotearoa, a, kei te mihi atu au ki a 

koutou. 10 

 

[Interpreter:  Members of the Waitangi Tribunal who opened our hui and 

acknowledging the passing of the great fighters.] 

 

Ko mātou mai te tari o Kathy Ertel i tae mai nei ki te whakatinana ōna 15 

whakaaro, e whakahaere i tēnei wiki, ana, i runga i taua tūmanako.  Kei te 

tautoko au i ngā mihi kua mihia, mai taku nei ngā whanaunga mai te maunga 

o Tongariro, koutou hoki o Ngāti Awa Moewhare pea, Ngāti Manawa, 

Ngāti Pikiao, i tae mai nei ki te whakatinana, ana, koutou hoki o Ngā Puhi-nui-

tonu i tae mai a-tinana mai ki te whakanui tā tātou nei haerenga. 20 

 

[Interpreter:  We are from the office of Kathy Ertel, are here to realise her 

dreams for this week in the hope, in the aspirations I support and endorse the 

words of Mr Wikaira and Mr Paul of Moewhare, Ngāti Manawa and you of 

Ngā Puhi-nui-tonu who have come to support this week.] 25 

 

He maha aku whakaaro i taku hoa, engari me waiho ake tērā.  Mā te wā ka 

tūtaki o ēnei i runga i runga i te moemoea, te whakahaere o tēnei kerēme.  Ka 

huri au ki te reo tuarua o tēnei whenua, engari moe mai rā Kathy, moe mai rā 

kōrua ko Ranginui, te pāpā rā, i runga i te whakaaro kei kōnei tātou i te 30 

pakanga ana mō tō tātou nei Tiriti. 
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[Interpreter:  I have much thoughts on my colleague Ms Ertel, but I will turn 

those in time.  So rest in peace Kathy, you and our elder Ranginui.  We are 

here for you battling for our Treaty.] 

 

It is with some sadness but also I think some strength that we come from 5 

Kathy’s firm today, myself, Mr McDougall-Moore and Ms Zwaan to represent 

Wai 2522.  It was the initiating claim for what is I think one of the most 

important claims in the history of the Tribunal which we are facing today and I 

am very pleased to say that we joined in our presentation of our case by some 

of our principal claimants, Dr Papaarangi Mary Jane Reid, 10 

Ms Angeline Ngahina Greensill and of course our principal witness 

Professor Jane Kelsey.  Unsurprisingly it is three women that are leading this 

claim at this time for our group.  I don’t want to diminish though the role that 

Rikirangi Gage and Hone Tamati Whaka Nene Harawira have made in 

assisting everybody, but they mean no disrespect to the Tribunal by not being 15 

here this week Sir, it is just other circumstances have acquired them to do 

other work. 

 

On that note, thank you for the opportunity to bring our case, kia ora. 

(09:20) TE KANI WILLIAMS: 20 

Mōrena, e tautoko ana au i ngā mihi kua mihia i tēnei rangi, engari kei te mihi 

ki a koutou e te rangatira, e te pāpā, tēnā koutou, ngā awhi o te Karauna, tēnā 

koutou.  Ki a tātou ngā kaikōrero me ngā kaikerēme, tēnā tātou katoa me 

tātou e huihui mai nei, tēnā koutou, tēnā koutou, tēnā tātou katoa. 

 25 

Ko māua ngā kaikōrero, ngā kai māngai mō te Rūnanga o Ngāti Kahu, Wai 

2433, ko Ms Thomas rāua ko Mr Williams. 

(09:21) SEASON-MARY DOWNS: 
Tēnā koe Sir, tēnā koutou, ko Ms Downs tōku ingoa.  I am appearing on 

behalf of Wai 682, Wai 49, Te Rūnanga o Ngāti Hine and Wai 1464, 30 

Wai 1546, Te Kapotai, kia ora. 
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(09:21) MOANA DURIE-SINCLAIR: 
Tēnā koutou katoa.  Tuatahi he mihi ki a koe e te Minita, nāu anō i here tātou 

nei te tāngata i te ao wairua ki te Atua.  Heoi anō, he mihi. 

 

[Interpreter:  First, to thank our Minister for binding us spiritually to the spirit 5 

world, to our Lord, thank you.] 

 

Huri noa, huri noa ki a koutou ngā kaikerēme, tēnā koutou.  Tae atu ki a koe, 

Your Honour, koutou rā, koutou nei mema, huri rauna ki te Karauna.  Hoi anō, 

ko wai māua? 10 

 

[Interpreter:  Ladies and gentlemen, greetings and to you Judge and your 

members, and to the Crown representatives.  Who are we?] 

 

[Interpreter:  S 15 

 

Counsel’s name is Moana Durie-Sinclair.  My learned colleague to my right is 

Josey Lang.  Our opening submissions will be taken as read.  That is number 

#3.3.003.  Our Wai claimants come under 2551, that is Grey Theodore, 

Deidre Nehua, Violet Nathan, thank you. 20 

JUDGE DOOGAN: 
Tēnā kōrua. 

(09:23) WINSTON McCARTHY: 
Kia ora tātou, counsel’s name is McCarthy.  I am appearing on behalf of the 

Wai 2531 claim.  Mr Afeaki has got a family emergency to deal with Sir, so he 25 

will hopefully be appearing later on this week. 

JUDGE DOOGAN: 
Kia ora Mr McCarthy.  Mr Sharrock? 
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(09:23) GERALD SHARROCK: 
Tēnā koutou katoa.  Counsel’s name is Sharrock.  I am appearing on behalf of 

Wai 2530, Richard Dargaville on behalf of the Tai Tokerau District Māori 

Council here in support of the New Zealand Māori Council. 

JUDGE DOOGAN: 5 

Tēnā koe Mr Sharrock. 

(09:23) AIMEE PATERSON: 
May it please the Tribunal, counsel’s name is Ms Paterson and I am 

appearing with Ms Sarich who needs to excuse herself Sir and I am appearing 

on behalf of Wai 1312, a claim on behalf of the descendants of the Kaki and 10 

Te Hapū o Ngāti Kawau and Wai 1940, a claim on behalf of the 

Grandmother Council of the Waitaha Nation and Jane Ruka, claimant is 

present. 

JUDGE DOOGAN: 
Tēnā kōrua, Ms Sarich, you are excused if you need to go.  Is there anybody 15 

else?  All right.  Just before I call on counsel for opening submissions I would 

just like to give a quick indication about the panel’s ideas for the panel session 

with the experts at the end of the week.  First, can I acknowledge the 

appreciation of the Tribunal for all of the mahi that each of the experts have 

completed.  It has been of considerable assistance.  I also wish to 20 

acknowledge appreciation for the willingness of the parties to agree to the 

idea of a panel session at relatively short notice. 

 

What I would like to do is just give a very brief outline of our preliminary 

thinking of how that session might work and then ask counsel for the various 25 

experts to consider the proposals and tomorrow morning before we start I will 

give counsel a chance to indicate their views on how the process might run.  

The primary benefit from the panel’s point of view with this proposal was that it 

may give the various experts an opportunity to clarify in light of the 

proceedings this week to clarify any matters in terms of their primary evidence 30 

in which they have either modified or wish to change in any respect, but also 
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to enable the Tribunal to get as clear an understanding as is possible about 

those issues on which the experts agree and those issues on which they 

disagree. 

 

So with that in mind and also the relatively late start of that session on Friday 5 

was necessary to try and accommodate the travel arrangements for 

Associate Professor Kawharu who has teaching commitments on the Friday 

morning in Auckland.  So aroha mai. 

 

With all that in mind, what we had thought was that we would provide each of 10 

the experts an opportunity at the start of the session perhaps 10 to 15 minutes 

to speak in an uninterrupted way, to just reflect on the evidence and to make 

whatever comments they wish to make.  To be followed then by an 

opportunity for claimant counsel and then Crown counsel to ask questions of 

the panel, we would propose simply dividing time in equal proportions and 15 

then to be followed by questions from the panel, also in equal time allocation. 

 

Within that broad indication, we are prepared to hear what the parties have to 

say and may consider what refinements would work.  As we said, ideally it 

should not work as an opportunity to repeat cross-examination or to re-lead 20 

evidence it is really from our point of view directed at trying to clarify the 

evidence so that particularly those points of agreement and disagreement are 

clear to the Tribunal.  So that is all I propose to say at this stage and as I said 

tomorrow morning, before we commence, we will have a further discussion 

with counsel about how that panel discussion might best work. 25 

 

All right. 

MIKE HERON: 
Sorry, just one point around transcripts.  I am not sure if everyone is aware, 

but the Crown is arranging to transcribe proceedings I think from Tuesday 30 

through Friday and then we will make them available to all as soon as they 

are available to us, I think and right, so we will – and that is really to facilitate 



9 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

both claimant closing and our closing, so we will make them available, I hope, 

by Monday after the Friday. 

JUDGE DOOGAN: 
Thank you very much Mr Heron for that indication.  That is very helpful.  That 

is certainly faster than the Tribunal would be able to manage.  So thank you 5 

for that indication. 

ANNETTE SYKES: 
Can I just comment on that?  One of my difficulties is Professor Kelsey has to 

return to Auckland on Wednesday, so any evidence we would like to have 

available to her on the Friday morning, if that could be facilitated through the 10 

transcripts.  She will be returning to Wellington either late Thursday evening or 

first flight on Friday Sir.  So that would assist us in what you have just 

described in the process.  I am just concerned that she may not be present for 

some of the – well most of Associate Professor Kawharu’s evidence. 

0930 15 

JUDGE DOOGAN: 
All right, will Professor Kelsey be present on Thursday? 

ANNETTE SYKES: 
No Sir, that is our difficulty.  We are trying to accommodate that.  If she is, it 

will be for a matter of hours Sir, only, because she has to return to teach in the 20 

afternoon. 

JUDGE DOOGAN: 
All right, Mr Heron, in terms of transcripts from Thursday, at the moment we 

anticipate having Associate Professor Kawharu start on Thursday morning.  

How fast is the transcript production? 25 

MIKE HERON: 
It might be best for Ms Ennor to answer that, I am not certain. 
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RACHAEL ENNOR: 
We understand that overnight transcription for Thursday morning is likely to be 

available on Friday.  I am uncertain that Thursday afternoon could be 

achieved in that time.  Our intention is to provide them to Tribunal and parties 

as soon as we get them, so the Monday is likely to be the Friday transcription 5 

and you will receive earlier days earlier than that. 

JUDGE DOOGAN: 
All right, thank you.  Ms Sykes, it may go some way.  We had endeavoured to 

arrange the timetable in a way that certainly would enable 

Associate Professor Kawharu to be present when the other experts were 10 

scheduled to give evidence.  I wasn’t aware that Professor Kelsey had a 

difficulty in that regard, but we will try and do what we can to minimise that 

issue and we will keep an eye on the timetable as we go through, so if you 

have any proposals in that regard, that might better suit Professor Kelsey’s 

time, we would be happy to consider that. 15 

 

Are there any other preliminary matters?  If not, in terms of a batting order for 

opening submissions, have counsel got a plan? 

PETER ANDREW: 
Tēnā koe Sir, I am taking the first goal kick this morning Sir. 20 

JUDGE DOOGAN: 
Well that’s – 

ANNETTE SYKES: 
We have got an order, myself and Ms Mason are last because I am leading 

into the witnesses Sir. 25 

JUDGE DOOGAN: 
All right. 
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ANNETTE SYKES: 
So I think after Mr Lyall and Ms Thornton in the back row we’ll just go that way 

Sir, ending up with us. 

JUDGE DOOGAN: 
All right, thank you.  Tēnā koe Mr Andrew, if you would like to step up to the 5 

mark. 

 

(09:33) PETER ANDREW:  #3.3.001 
Kia ora koutou.  The starting point for the New Zealand Māori Council claim 

are the findings of the Wai 262 Tribunal, Ko Aotearoa Tēnei.  This is reading 10 

from paragraph 15 of my opening submissions. 

BEGINS READING OPENING SUBMISSIONS #3.3.001 
“With each instrument that it signs up to, the Crown has less freedom in how it 

can provide for and protect Māori, their tino rangatiratanga and other interests 

in such diverse areas as culture, economic development and the 15 

environment.” 

 

The Tribunal is not a lone voice on this issue, similar comments have been 

made by the UN special rapporteur on indigenous rights and she has singled 

out in particular the impact on free-trade agreements on the ability of 20 

indigenous peoples to gain remedies. 

 

The Ko Aotearoa Tēnei findings are at the heart of the New Zealand Māori 

Council case.  They relate to the fundamental concern about the potential 

intrusiveness of trade and investment treaties into the regulatory autonomy of 25 

States.  We say that the TPPA provides multiple levels, multiple means of 

influence. 

 

In Treaty terms, Treaty of Waitangi terms, the issue is one of material 

diminution of Crown capacity to provide redress for outstanding Treaty claims, 30 

and particularly those relating to water.  The claimants I represent are greatly 

concerned that the TPPA will increase the number in power of commercial 
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stakeholders in the water control regime and thus make it materially more 

difficult to settle the outstanding water claims. 

 

The claimants are in an invidious position.  The Crown says to us that 

New Zealand already has many free-trade agreements and that TPPA is 5 

essentially business as usual.  They say the TPP does not contain 

significantly different obligations on the Crown than previous free-trade 

agreements.  It is interesting in their submission that they refer to trade but not 

to investment treaties. 

 10 

The Crown’s submission on this point is very much a contested issue.  It is a 

live issue in this inquiry.  The claimants say in response that it is important to 

focus on the practical consequences of TPPA, the extent to which it reaches 

behind the borders to impose legally binding and legally enforceable 

obligations on National governments and particularly in the area of 15 

investment, the area with potentially the greatest impact for Māori and where 

TPP uniquely empowers foreign investors in ways not available to others 

including Māori. 

 

Professor Kelsey in her evidence will refer to the asymmetry of strong rights 20 

that enforcement mechanisms conferred on private investors and to be 

contrasted with the soft international law responsibilities and the inability of 

indigenous peoples to effectively challenge corporate practices that violate 

their rights. 

 25 

TPPA involves of course the first and the third largest economies in the world, 

the USA and Japan and through the most favoured nation provisions in the 

China, New Zealand free-trade agreement, Chinese investors will enjoy some 

benefits under TPPA. 

 30 

The claimants say that there is a real risk that TPPA will be a game changer.  

We also say that there is real tension in the Crown evidence on this important 

issue, because on the one hand the Crown says to us that the TPP is 



13 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

essential to New Zealand’s economic future and yet on the other hand they 

are saying, “It is essentially business as usual.”  Whether the TPPA is 

essential to New Zealand’s economic future and whether it will benefit the 

Māori economy are not of course decisions this Tribunal has to make. 

 5 

The New Zealand Māori Council does not seek to thwart the Government in 

the legitimate exercise of its Article 1 Kāwanatanga rights.  But of course 

those Kāwanatanga rights are not unqualified.  As you know, they are 

qualified by the extremely important protective obligations to Māori and in this 

case we are talking about constitutional obligations. 10 

 

That brings us then to the essential in the case, Article 29.6 the Treaty clause.  

What it does and what it does not do.  There is of course in this case a great 

deal of technical legal evidence on complex legal interpretation issues, 

somewhat of a daunting exercise.  As the members know, the Waitangi 15 

Tribunal is not a Court.  It is not your role nor is it necessary for you to make 

definitive binding legal determination on these matters of contested 

interpretation. 

 

I suggest to you that the key issue is this.  Measured against Treaty principles 20 

and given the constitutional nature of the Treaty clause, does it give rise to an 

acceptable degree of risk and uncertainty?  We say that it does.  It is 

regrettable – 

JUDGE DOOGAN: 
Sorry to interrupt you Mr Andrew, just on this point of the constitutional aspect 25 

of the Treaty clause, and earlier on you mentioned that there were 

constitutional obligations on the Crown in relation to the Treaty, can you just 

elaborate in the context of the TPPA as to the particular constitutional 

obligations that you are referring to? 

0940 30 
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PETER ANDREW: 
Well, first of all Sir, the Crown has acknowledged that in negotiating the Treaty 

clause it was doing so, for constitutional reasons.  That is the Crown 

evidence.  There is a constitutional dimension because of course we say the 

TPPA impacts on the Kāwanatanga, the right of Government of the Crown 5 

and its ability in the exercise of that power, to meet its protective obligations to 

Māori, because if there is the material diminution in capacity of the Crown to 

provide redress, which we say it does, then there is arguably some restriction 

on the constitution exercise of power by the Crown under Article 1 in breach of 

the Treaty. 10 

JUDGE DOOGAN: 
Your submission is essentially that the Crown’s right to enter into negotiate 

international instruments is not absolute.  It is qualified in a constitutional or 

quasi-constitutional way, I'm not sure which term is best by the 

Treaty of Waitangi obligations it recognises domestically. 15 

PETER ANDREW: 
Yes Sir.  Yes, the fundamental bargain under the Treaty is impaired by this 

Treaty, the TPPA we say, the ability of the Crown to discharge that 

fundamental bargain under the Treaty of Waitangi to Māori is impaired, that’s 

the risk. 20 

JUDGE DOOGAN: 
Thank you. 

PETER ANDREW: 
It’s regrettable in many ways that the very legal debate we are about to have 

is to take place at a very late stage and before the Waitangi Tribunal.  But we 25 

say because the Crown has not engaged earlier and properly with Māori, the 

claimants have had no other choice but to come here to the Tribunal. 

 

All of the experts in this case seem to agree there are some problems, at 

least, with the Article 29.6 Treaty clause.  In my submission there are two key 30 
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issues to focus on.  The first is the difficulties with the phrase “More 

favourable treatment to Māori.”  That is a serious issue, because as 

Associate Professor Kawharu says, “The phrase determines the scope of the 

application to measures adopted by the Crown to promote Māori interests.” 

 5 

The second issue we submit should be focused upon is the ambiguity about 

whether the constraint on the jurisdiction of an arbitral Tribunal, it’s the second 

paragraph in 29(6) applies to both State dispute resolution and also to ISDS. 

 

In my submission it is also important to focus on one of the key conclusions of 10 

Professor Kawharu and this is paragraph 110 of her brief of evidence and she 

raises this issue of whether the template from the New Zealand-Singapore 

Free-Trade Agreement has been uplifted and applied uncritically to the TPPA.  

She notes that there was no binding investor State dispute settlement under 

the Singapore Agreement and she states in paragraph 110, “The same 15 

template has been used again, despite the changing scope and nature of 

New Zealand’s subsequent trade and investment agreements.” 

 

In my submission that is a critical issue whether in light of those changing 

conditions, greater attention and care should’ve been paid to whether the 20 

current Treaty clause is in fact fit for purpose. 

 

The New Zealand Māori Council witnesses will not be giving evidence this 

week.  The Crown has not sought to cross-examine them.  I have referred to 

the evidence in opening submissions.  I would ask you please not to overlook 25 

the evidence.  These are affidavits, are real practical case examples of issues 

that arise when Māori claimants, Treaty claimants are effectively in 

competition with large third party interests for natural resources. 

 

The New Zealand Māori Council says this will only become worse under 30 

TPPA and therefore it is essential that these claims be heard, be dealt with 

and settled before the TPPA comes into force. 
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The particular recommendation the New Zealand Māori Council seeks, that is 

for the Crown to engage either the Tribunal level or with the Crown directly to 

settle the outstanding water claims.  That is not an attempt to cut across the 

parallel inquiry into water.  It is a recommendation directed to the Crown.  The 

Crown needs to deal with and settle the claims before it is too late. 5 

 

Those are my submissions. 

JUDGE DOOGAN: 
Thank you Mr Andrew.  Mr Andrew, just before you go, Ms Simpson. 

(09:46) TANIA SIMPSON TO PETER ANDREW: 10 

Q. Tēnā koe Mr Andrew. 

A. Tēnā koe. 

Q. I just wondered if you could clarify or elaborate a little for me, your 

reference to the diminution or diminishing the ability of the Crown to 

provide redress, could you just explain that a little further about how you 15 

see in practical terms that that might occur? 

A. The test as you know it comes from the seed there – it is a longstanding 

test in Treaty jurisprudence but it was refined somewhat by the 

Supreme Court in the water case, the material diminution and capacity, 

so that is as you know the leading Authority.  We say it’s the practical 20 

consequences of TPPA that it constrains the Crown in dealing with 

claims to water in particular, because on TPPA welcomes foreign 

investment in New Zealand and the real concern will be substantial 

foreign investment in natural resources, companies with interest in 

natural resources, essentially in competition with Māori interests.  The 25 

constrains the ability of the Government to provide effective redress and 

the principles recognised in Wai 262 Ko Aotearoa Tēnei.  With every 

Treaty we sign up to the capacity is reduced.  The options are limited.  

The evidence we have put in, I would urge you to read it, it 

demonstrates that even now with domestic investment in rivers and 30 

waterways, geothermal resources, Māori are competing to have their 

claims and rights heard.  It is difficult to deal with these resources 
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already.  It is going to be materially different when we have increased 

foreign investment, large corporate interests who have legal rights, 

legally enforceable rights under ISDS, rights that Māori don’t have, no 

New Zealand citizen has those rights unless they are an investor 

offshore. 5 

Q. So the question is whether or not that Treaty reservation clause can be 

employed to protect Māori rights in that respect? 

A. That’s correct, that is Professor Kelsey and many of the witnesses will 

tell you the clause only kicks in if the Crown decides to take action.  So 

that’s why you have to look at the prior question of whether the TPPA 10 

overall will materially diminish capacity, because the Crown will not – 

will be constrained in taking the necessary decisions because of the 

overall impact of TPPA and the binding commitments the New Zealand 

Government signed up to. 

Q. Okay, thank you for the clarification, I look forward to hearing more. 15 

JUDGE DOOGAN: 
Thank you.  Sorry Mr Andrew, sorry Ms Thomas, one moment, 

Sir Douglas Kidd has a question Mr Andrew. 

(09:49) SIR DOUGLAS KIDD TO PETER ANDREW: 
Q. Thank you Mr Andrew.  One of the things that I want to make sure I 20 

understand is where this all develops is, and I just apply it only to the 

matter of water that you highlighted in your opening submission, water is 

subject to reservations and you can read about them in national interest 

statement and annex 1 and 2 and the Resource Management Act gets 

the mention there, so if water and all aspects of it, including drinking 25 

water, are subject to reservation, in what way is the Crown’s ability to 

engage about Māori claims, diminished or prejudiced by TPP? 

A. You’re talking Sir about non-conforming measure in relation to water 

that has a restricted application.  You will need to ask the experts, but 

my understanding is it doesn’t apply to the investment chapter, Sir.  So it 30 

is not a holus bolus exception, a very broad exception.  It doesn’t apply 
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to bottled water, as I recall.  One of my client’s Sir, claimant clients is 

Poroti Springs, Mr Taipari Munro from Whangārei – 

Q. Yes. 

0950 

A. – their concerns about bottled water coming from their springs.  So it’s a 5 

complex legal document as you know TPPA but it needs to be carefully 

analysed.  It’s a fair question Sir, I suggest you also need to put it to 

Professor Kelsey. 

Q. Thank you. 

JUDGE DOOGAN: 10 

All right, thank you Mr Andrew.  Tēnā koe Ms Thomas. 

(09:51) ALANA THOMAS:  #3.3.002 
Ngaehe he noa i te nuku apiapi.  I aurere ai i te kōpiripiri.  Whēorooro kau i te 

kōpātanga ki te ueuenuku, ki te ueuerangi, ki te hanga nei a wai, ki te hanga a 

tō tūpuna a Tāne Te Tokorangi.  Ka tuhi ki runga, ka karapa ki raro, ka puta ki 15 

te whaiao ki te ao mārama, hui ē, tāiki ē! 

 

[Interpreter:  Observations to the creation of the world from the Māori 

paradigm, from the darkness unto the world of light.] 

 20 

Āe, e tika ana tuatahi me mihi atu tēnei ki a rātou i tāniko atu ki te kahu tapu, 

rātou kua taka kei tua o Nukutaurua, e kore a muri hokia ko rātou ēna kua riro 

atu ki te ringa kaha o Aitua.  Moe mai, haere mai, haere.  Ki a koe e te 

Whaea, e Kathy, e te tuhi māreikura, e te pou whirinaki i roto i te ao ture, moe 

mai rā.  A, ka toro atu āku mihi poroporoaki ki tō tātou nei matua, a 25 

Ranginui Walker.  E tika ana ngā mihi i rere atu i tōna tangihanga i 

Ngāti Whātua, e noho pōhara ana tātou katoa i tōna wehenga atu.  Nō reira ki 

a rātou, e wehe atu ki te pō, moe mai rā.] 

 

[Interpreter:  So it is appropriate to acknowledge those who have passed to 30 

another world, who will not return to this mortal world, we say rest, rest in 

peace, farewell.  To you Kathy, to the great fighter, to the pillar, to which we 
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cleaved unto, rest in peace and unto our elder Professor Ranginui Walker, it is 

appropriate that the words spoken over him as he lay in state at 

Ngāti Whātua, we are indeed poor for his absence.  We say farewell, rest in 

peace.] 

 5 

A, ka hoki ōku whakaaro ki a tātou, kua tau mai nei i tēnei rā, tātou i 

whakarauika mai i raro i te whakaaro kotahi.  Ki a koutou ngā kaikerēme, mai 

ngā iwi katoa i te motu, e mihi ana.  Ki ngā rōia hoki, nei rā te mihi ki a koutou, 

ka toro atu āku mihi ki a koutou e te Karauna.  Ki a koutou e te Taraipiunara e 

nonoho nei, e mihi ana.  E tika ana ko koutou ngā tātāriki e whakakoke tō 10 

tātou nei waka, a mō tō tātou hapū rangatiratanga te take.  Nō reira, e mihi 

ana ki a koutou katoa. 

 

[Interpreter:  Now returning to the living gathered here, we who have come 

together in one thought, to the claimants from all parts and all iwi, to legal 15 

counsel representing claimants, greetings and also to you the Crown 

representatives and to the members of the Waitangi Tribunal, it is appropriate 

that you august panel lead our panel discussion this week.  Greetings one 

and all.] 

 20 

E te Tiati, ko Ms Thomas tēnei, e tū ana au i tēnei wā, hei rōia kei te taha o 

tāku hoa a Mr Williams mō Te Rūnanga-a-Iwi o Ngāti Kahu, a, ko te kerēme 

Wai 2533.  Ka hoki tōtika au ki te tuhinga nei, a, ki ngā poupou o taku 

whare kōrero. 

 25 

[Interpreter:  Judge, I am Ms Thomas, standing here as legal counsel, along 

with Mr Williams, representing Te Rūnanga-ā-Iwi o Ngāti Kahu for the claim 

Wai 2533.  I will go now directly to the written statement and to the main 

points of my argument.] 

 30 

Sir, I don’t intend to speak to the entire document, but I will just pick a few 

points that I would like to address with the Tribunal today, to introduce the 

claim for Te Rūnanga-ā-Iwi o Ngāti Kahu.  The document number is #3.3.002, 
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opening submissions for Te Rūnanga-a-Iwi o Ngāti Kahu and perhaps before I 

start Sir, just by way of introduction, really the ngako of the claim Te Rūnanga-

ā-iwi O Ngāti Kahu, the heart of the claim has to be hapū rangatiratanga and 

the continuous denial of the Crown to acknowledge that rangatiratanga of 

Ngāti Kahu and their ability to exercise that. 5 

 

I note that the Crown will argue that this issue of hapū rangatiratanga is a 

duplication of the matters that are being considered by the Te Paparahi o Te 

Raki Northland Inquiry, but Sir it is our submission that to simply suggest that 

hapū rangatiratanga can be confined to an inquiry, to a rohe or to an issue 10 

cannot and Sir in our submission must not be the case.  The Crown continued 

to breach Te Tiriti by not giving full recognition of that hapū rangatiratanga and 

hapū rangatiratanga will continue to be an issue for the Tribunal and any 

Tribunals that follow if the Crown continued to act in this manner. 

 15 

And Sir, that is essentially what we emphasise in our opening submissions 

when we refer to the Te Paparahi o Te Raki Inquiry Report where they found 

that upon signing Te Tiriti o Waitangi rangatira did not sign away their 

sovereignty or their hapū rangatiratanga.  There the Tribunal were clear that 

the rangatira signing Te Tiriti o Waitangi for their hapū did not consent to a 20 

session of that rangatiratanga and Sir, Ngāti Kahu maintain that they hold that 

rangatiratanga today. 

 

Before Sir, we submit that the Tribunal must take into account the desire of 

this hapū to exercise their rangatiratanga while the Crown actively attempt to 25 

ignore and suppress it.  Sir, therefore I turn to paragraph 4 of our opening 

submissions. 

READS OPENING SUBMISSIONS #3.3.002 
“As outlined by Professor Margaret Mutu in her evidence for these hearings, 

Ngāti Kahu’s position therefore has not changed.  The matters contained 30 

within the TPPA continue to be of considerable importance to Māori and to 

Ngāti Kahu and there remain significant concerns by Ngāti Kahu.” 
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As I noted Sir, the core or the ngako of their claim is that hapū rangatiratanga 

and lack of the Crown to recognise that.  We submit that the Crown entered 

into this agreement knowing full well that many Māori, hapū and whānau and 

in particular Ngāti Kahu had these concerns, despite the substantial 5 

opposition by Māori to this agreement and the extensive evidence filed in 

support of the claimant’s position, the Crown have continued to vigorously 

defend its position. 

 

In terms of the first issue on the Treaty Exception Clause Sir, we do adopt and 10 

support the evidence filed by the claimant expert evidence, 

Professor Jane Kelsey and the kōrero she provides for this Tribunal in terms 

of the Treaty Exception Clause being not fit for purpose. 

 

Furthermore, the claimant’s evidence will show the Tribunal that given past 15 

dealings with the Crown, the Crown cannot be trusted to uphold its duties and 

its obligations to its Te Tiriti partner to activate and give practical effect to this 

clause and my friend Mr Andrew has covered that in his opening submissions. 

 

Furthermore, Ngāti Kahu show that in their evidence filed by 20 

Professor Margaret Mutu that the Crown has done nothing prior to or in the 

eight months following the decision of this Tribunal, which leads Ngāti Kahu to 

think that the Crown will treat Ngāti Kahu any different or treat Ngāti Kahu as 

an effective Te Tiriti partner. 

 25 

In terms of issue 2 Sir, on the engagement and/or consultation, and this is 

perhaps the key issue you would’ve seen in Professor Margaret Mutu’s 

evidence, we do note the Tribunal’s directions in terms of clarifying the scope 

of this issue and I do want to just note this Sir that the Tribunal has said we 

can however confirm that the focus of our second issue upon what Māori 30 

engagement is now required, over steps needed to ratify the TPPA does 

clearly touch upon and is informed by the adequacy or otherwise of steps in 
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the process to date and you would have seen from Professor Mutu’s evidence 

that this is where we have concentrated a lot of our kōrero on. 

 

In our submission Sir, it will be necessary to review this process, employed to 

date by the Crown in order to full inform the Tribunal of what steps are now 5 

required in order to mitigate any prejudice.  Sir, therefore, “In counsel’s 

submission it follows that any future engagement or consultation process, 

which is followed a flawed or non-existent in our submission, engagement 

process leading up to the signing of the TPP cannot be Te Tiriti compliant and 

cannot recognise Ngāti Kahu’s Te Tiriti rights.  In counsel’s submission Sir, 10 

these proposed hui are designed only as information hui with no real ability for 

Māori and hapū to play pivotal roles in decision making as Te Tiriti partners.” 

1000 

 

Turning to paragraph 23 of our submissions Sir, “The evidence before this 15 

Tribunal will show that the processes employed by the Crown have failed to 

give effect to its duty of active protection and as such the Crown are not 

properly informed as to the Te Tiriti rights and interests it will be prejudicially 

affecting given its inappropriate and insufficient consultation and engagement 

with Māori and with Ngāti Kahu. 20 

 

It is counsel’s submission that general public outreach and information posted 

regularly on the internet as well as these information hui are woefully 

inadequate and have only extended as far as Whangārei, which many of 

Ngāti Kahu have been unable to attend.  Again counsel submits that the 25 

information hui offer no ability for Māori to actively participate in decision 

making processes. 

 

What we have seen in the evidence of the Crown is that the Tribunal’s 

findings in Ko Aotearoa Tēnei, since 2011, in 2011 sorry, have not been 30 

adopted by this Government on an issue that is directly addressed within that 

report.  As a result, counsel submit that there is no confidence that any type of 

meaningful consultation or engagement will occur with Ngāti Kahu in the 
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future.  Further in counsel’s submission that engagement, as pointed out by 

my friend Mr Andrew, comes too late to be meaningful.” 

 

And Sir those are the issues that are addressed in Professor Margaret Mutu’s 

evidence and we thank the Tribunal for granting leave for Ms Mutu not to be 5 

here.  She highlights the lack of engagement by the Crown with Ngāti Kahu or 

its mandated body, the Rūnanga and that lack of trust in the Crown to protect 

Ngāti Kahu and act in a manner which will preserve and maintain Ngāti Kahu 

rangatiratanga. 

 10 

And to conclude Sir, with their following remarks, “The decision was made by 

the Crown to enter into the TPPA negotiations.  That decision was made by 

the Crown despite a significant level of opposition.  The decision to complete 

negotiations was made by the Crown.  The decision to sign the TPPA was 

made by the Crown and all these decisions were dismissive of Māori 15 

opposition, Māori Te Tiriti rights and in our submission hapū rangatiratanga.  

These decisions were made without any discussion taking place with our 

clients Ngāti Kahu and in counsel’s submission are in breach of 

Te Tiriti o Waitangi. 

 20 

Ngāti Kahu suffer from this lack of recognition of their hapū rangatiratanga 

and their ability to be decision makers on issues of their own hapū.  The loss 

of the exercise of their mana and hapū rangatiratanga which has been actively 

undermined and usurped by the Crown.” 

 25 

And Sir, I won’t go through the findings that Ngāti Kahu seek there, they are at 

paragraph 31 on, but those are the issues that will come before the Tribunal 

this week and what we urge the Tribunal to take in mind when you hear the 

claimant evidence.  Thank you Sir, those are opening submissions for 

Ngāti Kahu. 30 

JUDGE DOOGAN: 
Thank you Ms Thomas.  Kia ora, thank you Ms Thomas. 
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ALANA THOMAS: 
Tēnā koutou. 

JUDGE DOOGAN: 
Tēnā koe Mr Lyall. 

 5 

(10:04) BRYCE LYALL:  #3.3.004 
Yes, thank you Sir, I'll grab the baton now.  Tēnā koutou katoa.  Before I begin 

I would just like to point out that our full opening submissions are on the 

Record of Inquiry as document #3.3.004.  They list the claimants that 

Wai 2523 was brought on behalf of and I would like to acknowledge some of 10 

those claimants for making the trek down here today, Ms Baker, Ms Taniwha 

and Mr Tiatoa. 

 

Sir, a key point of difference for these claimants is that the Crown ought to 

have been on notice that the hapū of Ngā Puhi would be keenly sensitive to 15 

the issues surrounding the TPPA.  These claimants all participated in Stage 1 

of the Northland hearings and they recently received the report, the 

Stage 1 Report.  That report held among other things that the hapū of 

Ngā Puhi did not cede their sovereignty when they signed Te Tiriti.  This 

should have at least, to take on the test devised by the Wai 262 Tribunal, 20 

push the need for engagement further along that sliding scale of engagement 

for these hapū. 

 

These claimants will also be seeking at some point in the future, to settle their 

historical claims with the Crown.  They are concerned that the Crown’s ability 25 

to provide redress including compensation under the Crown Forest Assets Act 

will be compromised by the TPPA. 

 

Now what does this Stage 1 Report mean for us today?  We can’t be certain, 

the dust hasn’t been allowed to settle on that one.  What we do know is that 30 

rather than meeting with the hapū involved to review the report and debate its 
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meaning, the Crown has chosen to ignore it and without any consultation with 

Ngā Puhi hapū has pushed on towards sign off of the TPPA. 

 

The negotiation for the TPPA was conducted behind closed doors and the 

Crown took it upon itself to decide whether Māori are adequately protected 5 

under the agreement.  This is an approach that has prejudiced Māori in the 

past.  As the 262 Tribunal says, these things are not – pardon, in the 262 

Inquiry, the claimants argued that even though official Crown policies 

professed a commitment to consult tāngata whenua, the Crown had excluded 

them from meaningful participation in the development of New Zealand’s 10 

positions on international instruments affecting Māori interests.  They said, 

and I think this is relevant here, that where consultation did occur, it was in 

reality an afterthought designed to give the appearance of proper 

engagement.  In that Inquiry the Crown acknowledged a duty to consult and 

engage with tāngata whenua when their interests are affected.  It also 15 

acknowledged a duty to act in good faith towards its Te Tiriti partner in respect 

of international agreements. 

 

Now I note here that despite receiving the Wai 262 report in 2011, the Crown 

is yet to provide a comprehensive response to it.  There’s no evidence that 20 

we’ve seen that the Crown has paid any attention to the recommendations in 

its negotiations towards the TPPA.  Now among the findings of the 262 

Tribunal and I won’t go through them in detail, but I would like to point to two 

in particular, were that the Crown’s present policies and practices were not 

compliant with the Treaty. 25 

 

Now nothing has changed that we can see since then.  They also found that 

the Treaty of Waitangi entitles Māori interests to a reasonable degree of 

protection when those interests are affected by the international rules that the 

New Zealand Government negotiates or signs up to.  They said this is not a 30 

small obligation for the Crown, the claimants would agree.  They said it 

requires the Crown to actively protect those interests if and when they are 
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found to exist.  Now without an adequate consultation process the Crown 

can’t say whether they exist or not. 

 

I'd add that in the face of the Crown’s position in the 262 inquiry, it does seem 

surprising that the starting point, expressed in the Crown’s opening 5 

submissions in this inquiry is that there is no general Treaty duty to consult.  

We dispute that obviously. 

 

The Crown is well aware of the claimant’s concerns, yet through policy not 

necessity has chosen to ignore their concerns.  Now I will just jump to the 10 

issue 1, the exception clause – 

(10:10) JUDGE DOOGAN TO BRYCE LYALL: 
Q. Sorry Mr Lyall, just before you get onto that point, just could you just 

clarify the taking issue with the Crown’s proposition that there is no, I am 

not sure what the phrase is, open-ended duty to consult, but is it your 15 

submission that the Crown’s consultation obligation or its obligation to 

properly inform itself is proportionate to the nature of the Māori rights 

and interests put in issue by the particular policy or proposal? 

A. Yes, I think that would accord with the Wai 262 Tribunal’s findings as 

well. 20 

Q. All right, so that would be the standard that you are pointing to?  The 

262 findings? 

A. Yes, we set that out in our Statement of Claim.  The concern being that 

that would seem to be the Crown trying to read down their duties. 

Q. Thank you, so in your written submissions, where are you at the 25 

moment? 

A. Sorry Sir, I have made a summary, so I have just jumped – 

Q. That’s all right, I think you were coming onto Issue 1. 

A. That’s correct.  So this should be paragraph 11 underneath the 

Treaty of Waitangi Exception Clause heading. 30 

Q. Thank you 
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BRYCE LYALL: 
Now I'm going to jump around a little bit more to make it a bit more brief, so 

bear with me please. 

 

CONTINUES READING OPENING SUBMISSIONS #3.3.004 5 

“The Crown states that it considers that nothing in the TPPA prevents the 

Crown from meetings its obligations to Māori under the Treaty of Waitangi.  

The Exception Clause being a key factor in that consideration.” 

 

Contrary to the Crown’s assertions, all three experts to one degree or another 10 

concede that there are issues with the Exception Clause for varying reasons.  

Especially concerning issues with more favourable treatment and the 

ambiguity regarding the Investor State, dispute resolution and my friend 

Mr Andrew took you through that, so I will not dwell on it. 

 15 

“The Clause also relies on the Crown to be the sole arbiter of whether Māori 

have rights or obligations under Te Tiriti that require protection.”  And I have 

set out a few examples including petroleum, the foreshore and seabed and 

settlement policy, which would make the claimants relatively sceptical about 

the Crown’s willingness and indeed ability to be that sole authority on when a 20 

Tiriti right or obligation arises. 

 

“The Crown must also invoke the exception before it will apply.  Māori have no 

say in whether the Crown invokes it,” and even where the Crown agrees that 

there is a right or obligation arising, they may not invoke it. 25 

 

I think a key point there is Māori have no real effective voice in that decision 

nor would they have an effective voice in any ISDS process that may arise. 

 

Now there is also remaining open the possibility of what’s become known as 30 

the chilling effects, this arises we say out of the very nature of these ISDS 

processes.  I have heard it said among our claimants that the chilling effect 
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appears to be a bit like a taniwha, no one doubts it’s there but it can be rather 

hard to prove it in fact. 

 

Now while the Crown may say that the chilling effect has no real effect on 

Government decision making.  We have seen that it has clearly already had 5 

some effects on policy with regard to tobacco and Ms Kelsey, 

Professor Kelsey goes through that in her evidence.  The Crown can give no 

reassurance that future decision making, regarding protection or promotion of 

Māori interests will not be chilled by this effect. 

 10 

When all of the issues with the Exception Clause are added up, we see an 

unacceptable degree of uncertainty for what should be considered a key 

constitutional clause and I would agree with my friend Mr Andrew on the 

reasons that underpin why it should be considered a constitutional clause. 

 15 

We say should the Tribunal agree then the only real debate becomes what 

can be done at this point.  Now it is possible to design an exception that would 

provide better protection if people turned their minds to it.  The fact that there 

are issues with the current exception is less evidence of the difficulty in 

designing such an exception and more we say evidence of the lack of 20 

importance that has been attached to updating it by the Crown. 

 

We say the Crown has simply rolled this exception over from agreement to 

agreement and while without taking you to the transcript of our hearing on the 

applications, my friend said that he was instructed that an analysis, an 25 

assessment for purpose had been undertaken.  We have seen no evidence of 

that. 

 

If I move now to the second issue which I have called engagement and input 

and for your reference that is starting from paragraph 38 of our opening 30 

submissions. 
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Sir, I would support Ms Thomas in saying that to an extent this Tribunal must 

conduct a backward looking process.  We didn’t arrive here out of nowhere 

and it’s not enough to attempt to separate what has led to this point from what 

is to come and to focus exclusively on the steps now required. 

 5 

The entire process of negotiation of the agreement was undertaken with 

utmost secrecy in an extraordinary non-disclosure agreement.  In the face of 

this behaviour, it’s difficult to see that any consultation undertaken at this late 

stage is anything in reality but an afterthought, designed to give the 

appearance of proper engagement. 10 

 

We consider that to make best use of the Tribunal’s time and resource it 

would be appropriate for the Crown to make concession on this point as we 

have seen no evidence of any form of consultation process, let alone a robust 

one.  That would allow the Tribunal to begin to focus on crafting 15 

recommendations, that would provide the Crown with guidance for this 

process and for future agreements when they seek to enter them. 

 

Sir, I won’t take you through the recommendations and findings that the 

claimants are seeking.  They are set out there at the end of our submissions.  20 

So unless there are any questions, those are my submissions. 

(10:18) DAVID COCHRANE TO BRYCE LYALL: 
Q. Can I just take you to paragraph 26, I think you are one number out, it 

might be 25, you say, “The Crown must invoke the exception before it 

will apply.  Māori have no say in whether the Crown would invoke it,” 25 

invoking the exception seems to me to be a thing they’ll be doing when 

they are on the back foot.  They have been accused by an investor or by 

a State that they’ve done something wrong.  Why would a moderately 

sane Crown not invoke an exception available to it?  Why would you be 

concerned that they might not use it if it was available?  Wouldn’t it be a 30 

completely perverse thing to do to not invoke it? 
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A. I'll probably address that with two points, the first being as you say, by 

the time you come to invoking it you are already a long way down a 

costly procedure.  The second reason and I think Professor Kelsey does 

go into this, so it may be a question for her as well, but to invoke it may 

conceded to Māori a point that the Crown hasn’t been willing to 5 

conceded to in settlement in New Zealand in the past, even though they 

realise that an obligation does exist, the foreshore might be a good 

example there.  They may – yes, that might be as far as I can take that 

point now.  Perhaps if I can seek some instructions and come back to 

you on that one. 10 

Q. Sorry, the Crown has to be very perverse not to invoke a defence if it 

was available to it, what, just to annoy Māori even more?  I can’t see 

why they’d do it, why they wouldn’t use it, if you’ve got a defence, why 

don’t you use it and just say, “Māori have no effective voice in that 

decision,” they’re more likely to find they’re being dragged into the 15 

defence when they might – it might be indifferent. 

A. But Māori do still have to rely on the Crown to invoke it, that’s part of the 

problem we would say. 

Q. Thanks. 

1020 20 

JUDGE DOOGAN: 
Thank you Mr Lyall.  Kia ora Mr McCarthy. 

 

(10:20) WINSTON McCARTHY:  #3.3.005 
I'm going to be referring to document #3.3.005.  My submissions are going to 25 

be extremely brief Sir, I'm hoping to take the prize.  The core of our claim Sir, 

of the Wai 2531 claim is the Crown’s relationship with Māori and how its 

sacred nature has been undermined by the Crown’s eagerness to establish 

ties with other nations. 

 30 

The health of the Crown Māori relationship depends in large part on the 

degree to which the Crown honours its partnership with Māori.  Unlike the 
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TPPA there are no enforcement provisions associated with Te Tiriti.  Māori 

can only largely rely on the honour of the Crown.  During this process this has 

not been an effective instrument of compliance. 

 

Sir, to be brief, I think it comes down to three main questions.  Has the Crown 5 

acted as a Treaty partner should during the negotiation phase?  In counsel’s 

submission, it has not.  Does the text of the TPPA allow the Crown to act as a 

Treaty partner should towards Māori without the informants of other nations?  

In counsel’s submission, it does not.  In particular, a member of the Tribunal 

was referring before about the Crown being perverse, that is a point to take 10 

but also in counsel’s submission, partnership is important, they need to be at 

the table and finally the third question, does the engagement process 

proposed elevate Māori as true partners and in counsel’s submissions it does 

not.  So if there are no questions, those are the submissions for Wai 2531. 

(10:22) TANIA SIMPSON TO WINSTON McCARTHY: 15 

Q. I just wanted to go back to your second point about – 

A. Sure. 

Q. – does the TPPA allow the Crown to act as a Treaty partner.  Can you 

just – 

A. My learned friends are sort of – I'm just going to be echoing what they 20 

said.  They’ve been talking about the exception clause and the legal 

effect of it.  Our submission is that it’s not, it’s within our main written 

submissions but just for the purposes of time, I thought I’d just go with it. 

Q. All right, we’ll hear some more then. 

JUDGE DOOGAN: 25 

Tēnā koe Mr McCarthy, brevity is a virtue and you have been virtuous, kia ora.  

Kia ora Ms Sinclair, your submissions are taken as read? 

MOANA SINCLAIR: 
Yes Your Honour and I just wanted to say we will probably win the prize for 

brevity, but yes, they are to be taken as read.  I would just add that we support 30 

what Mr Lyall has already submitted, thank you. 
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JUDGE DOOGAN: 
Kia ora.  Kia ora Ms Zwaan. 

 

(10:24) ROBYN ZWAAN:  #3.3.007 
Kia ora Tribunal, before these last two submissions I thought I had it in the 5 

bag with the shortest submissions but alas, that prize is gone.  I would like to 

acknowledge the passing of Kathy.  As you will know she trained me and 

taught me everything and got me to where I am today, so she is greatly 

missed.  She would have thoroughly enjoyed this hearing and would’ve rightly 

told the Crown off, but I will try and do it in her honour. 10 

 

These opening submissions are made on behalf of Anaru Kira and the 

Wai 375 claim.  The claimants in Wai 375 are interested parties in these 

proceedings.  They have joined these proceedings as they have grave 

concerns about the conduct of the Crown in relation to the TPPA.  Their main 15 

concerns revolve around the ability for Māori to protect their interests at an 

international level and the ability of the Crown to uphold the principles of 

Te Tiriti when dealing with other nations. 

 

The Stage 1 Report as has been pointed out, informed the Crown that the 20 

Northland people had not ceded sovereignty in 1840 and the position of the 

claimants is that sovereignty has not been ceded to today.  For the Crown to 

now enter into an international agreement that will whittle away the 

sovereignty that the Crown has, without consulting the Treaty partner over this 

is a clear breach of the Treaty of Waitangi. 25 

 

The TPPA will restrict the Crown’s ability to govern New Zealand.  The Crown 

has chosen to restrict its sovereignty without any regard to what effect this will 

have on the Treaty and its Treaty partner.  The Crown cannot and should not 

be able to rely on a Treaty exception clause in the TPPA to satisfy their 30 

obligations under the Treaty of Waitangi.  This is especially so when the 

Crown has not discussed any details of the TPPA with its Treaty partner nor 

have they informed Māori of how this will work in practice. 
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Other claimants for this claim support and adopt the evidence that has been 

filed on behalf of all claimants in this inquiry and unless there are any 

questions, those are my opening submissions. 

JUDGE DOOGAN: 5 

Kia ora Ms Zwaan, thank you.  That was a virtuous submission as well. 

ROBYN ZWAAN: 
Thank you. 

JUDGE DOOGAN: 
All right Ms Mason. 10 

 

(10:26) JANET MASON:  #3.3.009 
Sir, unlike my virtuous colleagues I'm going to go on and on like a stuck 

record.  I will warn you in advance. 

JUDGE DOOGAN: 15 

And I will warn you that I will stop you if you go on and on. 

JANET MASON: 
Sir, the opening submissions were document #3.3.009 and the submissions 

are filed on behalf of Mr Cletus Maanu Paul, who is the claimant for Wai 2535 

and various other claimants including Mrs Ruiha Collier and 20 

Mr Rihari Dargaville. 

 

Sir, the claimants’ main submissions are set out in paragraph 5 in summary 

form in those submissions and I will just have some further comments on that.  

But the first point as others have said today, at a very basic and fundamental 25 

level, it is the claimants’ case that the Crown does not possess an 

untrammelled, unbridled authority to unilaterally treat with other sovereign 

states in relation to Māori tino rangatiratanga, natural resources and other 

taonga. 
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And the fact that the TPPA was negotiated and signed without the meaningful 

involvement of and collaboration with Māori means that any outcome cannot 

in any way be seen to effectively protect their interest and in this way Sir, 

issues 1 and 2 are intimately intertwined and cannot be removed. 5 

 

The third point, the claimants rely heavily on the Tribunal’s conclusion in the 

Stage 1 of the Wai 1040 Report, which concluded that Māori did not at 1840 

under the Treaty, cede their sovereignty or their authority to make and enforce 

laws over their own peoples and their own lands. 10 

 

The claimants have always considered that only they have the authority to 

govern over their lands and peoples and in that Wai 1040 report the Tribunal 

considered essentially there were three spheres of authority, one was at that 

time the British Crown governing its subjects over land legitimately acquired 15 

by then so that that was one governance rohe, so to speak, and the other was 

Māori governing over their own lands and peoples and in the middle there was 

some sort of shared partnership that was actually to be discussed and agreed 

where the populations intermingled and where their interests intermingled. 

 20 

Since that report came out in 2014, the claimants are expecting to enter into 

discussions with the Crown in the near future to begin negotiations to give 

effect to the actual partnership that was envisaged and in this way they are 

expecting that actually there will be some national constitutional change. 

1030 25 

 

In the meantime however, the sovereignty that the Crown does exercise on 

behalf of Maori is held and administered right here in Wellington by the 

Crown.  It does so in trust, in a protectorate capacity, until such time as it has 

actually given effect to the partnership arrangement that was envisaged under 30 

te Tiriti. 
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The TPPA will have an adverse effect on the sovereign authority currently 

exercised, in trust, in a protectorate capacity, by the Crown, by impairing and 

restricting Crown authority to regulate the use and management of natural 

resources.” 

 5 

And Sir, this point about impairing the Crown’s current authority is something 

that can be said as a fact.  The Crown is no longer going to be able to put 

papers to Cabinet without a section in there that will have to assess the risk of 

giving effect to various Treaty outcomes of litigation under the TPPA, so it will 

have an effect.  We can’t say, “Oh there’s going to be no effect at all.”  Of 10 

course there will be. 

 

“As such, the sovereign partnership still to be negotiated will effectively be 

downsized, diminished and downgraded by the Crown’s ratification of the 

TPPA in its current form. 15 

 

Therefore, the redress that the Claimants can expect to negotiate once the 

Crown decides to properly recognise and give effect to the Treaty, whenever 

that may be, of course it may be five years, it may be 10 years, but the point is 

that basket of sovereignty that is available is being diminished and given away 20 

in the interim.  And that sovereignty is being eroded by allowing foreign 

corporate interests to hold sway over domestic public interest regulatory 

autonomy, if the government ratifies the TPPA in its current form.  

 

And Sir to add to that, central to the claimant’s case is the contention that the 25 

Crown does not have an unbridled authority to negotiate away the claimant’s 

self governance without properly involving them.  The Crown says it has a 

right of Kāwanatanga or governance over all of New Zealand and all of its 

resources and inhabitants including Māori and it is actually not required to 

involve the claimants in the negotiations, nor to obtain their informed consent 30 

prior to binding New Zealand to the obligations contained in the TPPA. 
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The Crown relies upon various previous principles of te Tiriti as set down in 

previous Court of Appeal jurisprudence to advance its case.  The Claimants 

reject this approach and point to the conclusions of the Tribunal in the 

Wai 1040 Report, and that is that essentially the claimants did not authorise 

the Crown to exercise governance over them or over their land and resources.  5 

 

The role of the Tribunal is set out in sections 5 and 6 of the 

Treaty of Waitangi Act.  This role involves the Tribunal inquiring into claims 

about the Crown’s conduct, and that can be Crown conduct in terms of 

passing any act, Crown’s policies, acts and admissions in practices and 10 

sometimes, and it may well be and is often the case, that the act or admission 

complained of is something which the general Civil Court’s of New Zealand 

would rule was consistent with the laws of New Zealand.  So in terms of the 

general legal sphere, according to the Court’s of New Zealand, the Crown 

would be compliant with that.  But Sir, that is not the role of the Tribunal. 15 

 

The role of the Tribunal is to enquire into whether or not such conduct is in 

breach of the Treaty, not whether it is in accordance with the authority that the 

Crown may be seen, to have at any given time under the general laws 

adopted by the Court’s of New Zealand.  And so we should all be very clear 20 

about this point from the outset of the inquiry, for often the Crown conduct 

complained about may well be seen by the general several Court’s as conduct 

that the Crown can legitimately exercise within its authority. 

 

However, that very conduct would still be inconsistent with the principles of 25 

the Treaty.  It is also very, very important to emphasise that under section 52 

of the Act it is the Tribunal that has the exclusive, the exclusive authority to 

determine the meaning and effect of te Tiriti as embodied in the two texts and 

to decide issues raised by them.  This is what defines the specialist nature of 

the Tribunal’s work. 30 

 

And so I turn back to the Tribunal work in the 2014 Wai 1040 Report.  The 

Tribunal made very important pronouncements about the Treaty because it 
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was the first Tribunal ever to have done such an in-depth Inquiry into what the 

Treaty actually means and at page 527 it said: 

 

What does this mean for Treaty principles given we conclude that Māori did 

not cede their sovereignty through te Tiriti?  What implications arise for the 5 

principles of the Treaty identified over the years by both this Tribunal and the 

Courts. 

 

This isn’t a matter on which counsel will no doubt make submissions in 

stage two of our inquiry where we will make findings and if appropriate, 10 

recommendations about claims concerning alleged breaches of the Treaty.  It 

suffices to reiterate here that in 1840 an agreement was made between Māori 

and the Crown and we have set out its meaning and effect.  It is from this 

agreement that the Treaty principles must inevitably flow. 

 15 

Counsel submits that much of the jurisprudence of the past can no longer be 

relied upon.  In particular, the Crown can no longer keep trotting out the old 

line that it has full authority or Kāwana to govern as it pleases.  The Crown is 

likely to say that the conclusions of the Tribunal in the Wai 1040 Report are of 

no great moment as subsequent to the signing of the Treaty, it acquired 20 

sovereignty by some other means. 

 

The claimants do not care for what other legal fictions the Crown may dream 

up to rely upon, nor should the Tribunal.  Its role is set out by Parliament in the 

statute which created the Tribunal to enquire into the principles of the Treaty. 25 

 

The claimants also say Sir that no matter how unpalatable the conclusions 

and recommendations of the Tribunal, such conclusions are inevitable 

because the role of the Tribunal is a truth telling one, and in the matter of the 

Treaty such truth matters. 30 

 

The claimants also say that the Crown has choices about how it involves or 

how it excludes the claimants.  Its hands are not tied.  Every day the Crown 
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makes a choice to either include the claimants or exclude them.  these 

choices should be made with heavy reliance on the findings of this Tribunal, 

but unfortunately they often are not. 

 

The claimants rely on the evidence of Professor Kelsey and that the TPPA will 5 

have an adverse effect on the sovereign authority currently exercised by the 

Crown by impairing and restricting the Crown’s authority to regulate the use 

and management of natural resources and other taonga belonging to Māori. 

 

The claimants also rely upon the evidence of Mr Maanu Paul, a prominent 10 

figure in the New Zealand Māori Council and the 

Mātaatua District Māori Council, and Mr Haami Piripi, a prominent figure in the 

Iwi Leaders Group. 

 

Finally Sir, the claimants dream of a day when they can sit side by side with 15 

the Crown in the driver’s seat, in particular in matters of state like this and 

submit that the Tribunal has an important role in bringing about the humility 

required on the part of the Crown to actually facilitate this happening.” 

 

So those are my submissions.  Kia ora. 20 

(10:39) DAVID COCHRANE TO JANET MASON: 
Q. Thank you.  Your paper is very good and very – it takes us very quickly 

to the points.  Can I look at paragraph 5(b) in your opening paper where 

you say, “The fact that it was negotiated it’s signed without involvement, 

it means that any outcome cannot in any way effectively protect Māori.”  25 

And then you say, for your relief at 8(c), “You want a recommendation 

the Crown urgently enter into good faith discussions.”  But if that’s true, 

if your first statement’s true your second – your relief’s pointless isn’t it?  

You’re going to – aren’t you just saying, “We don’t want a bar of the 

TPPA no matter what?” 30 

A. No, no Sir.  It’s saying that – it’s quite the contrary.  It’s saying that if 

they had been involved, they had wanted to be involved they haven't in 
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the past.  But I suppose what – for what little consolation there is they 

ought to be involved certainly from now on in. 

Q. But doesn’t – aren’t you saying that the involvement with your talk of the 

sovereignty issues, I understand what you’re saying, aren’t you 

effectively saying everything’s got to be put on hold until that’s resolved? 5 

1040 

A. Sir I'm saying that the Crown has an obligation to consult and involve 

Māori.  That actually what’s on – they now have a much clearer 

obligation to do so because they sit on that sovereignty in a trust 

capacity. 10 

Q. Okay.  So you’re saying that – 

A. And the lean on that, the lean on that or the covenant on that are these 

obligations to Māori.  So if they then take the matter sovereignty and I 

refer to it as a basket of sovereignty that they have and then start 

Treatying with external parties and erode that basket then there are 15 

certainly some problems there. 

Q. Okay.  But you’re not saying that the whole thing is so flawed it’s got to 

stop? 

A. So I'm saying that the Crown’s – that as long as they exclude Māori 

from this yes it is flawed and it is – it should stop. 20 

Q. Okay, thank you. 

(10:41) JUDGE DOOGAN TO JANET MASON: 
Q. Tēnā koe Ms Mason.  Just picking up on that question from 

Mr Cochrane at paragraph 5(b).  The fact that the TPPA was negotiated 

and signed without meaningful involvement and collaboration with Māori 25 

means that any outcome cannot in any way be seen to effectively 

protect their interests.  What if the Crown, notwithstanding a deficient 

process, accidentally got it right? 

A. So I think this comes from the school of the means and ends can't be 

separated and the processes required need to have involved them.  And 30 

I think Sir one of the other opening submissions talks about the ability to 

self govern and governance being – if you’re looking at taonga there’s 
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natural resources down here, but the ability to govern yourself is a first 

tier right and interest.  And if you’re excluded from that, that in itself is a 

great breach and you can't somehow then say, “Oh it’s all right because 

don’t worry we looked after you.”  You know that in itself is a 

fundamental breach.  You can't take away someone’s authority and their 5 

autonomy and their pride to rule themselves by saying, “But we got you 

this.”  That just doesn’t suffice and you can't really separate those two 

things. 

Q. All right.  Just in relation to the findings of the stage 1, Te Paparahi o Te 

Raki Report, as I understand your submission you’re saying that the 10 

findings of that Tribunal mean that this panel should effectively 

reconsider much of the current Treaty jurisprudence in light of the 

findings of that Tribunal.  My first question really is that first the 1040 

stage 1 report, as I understand it, was careful in limiting its findings to 

the historical issues as at 1840 and had signalled for stage 2 further 15 

inquiry on what happened post-1840.  So in essence the Tribunal was 

there saying, “We make no,” and I think in the transmittal letter they 

explicitly say, “We make no express findings about the nature of the 

sovereignty the Crown exercises today.”  So I take your point and I 

follow the argument, but when it moves to an invitation for this panel to 20 

revisit or to reconsider some of the jurisprudence of the Courts or of 

earlier panels as they articulate Treaty principles, perhaps if I could flag 

as a matter for closing submissions, it would be helpful to have an 

indication from you or other counsel as to, in particular, what findings of 

Courts or Tribunals are under challenge in light of the 1040 25 

stage 1 report in terms of how they apply to the negotiation and entry of 

an international instrument such as the TPPA.  Now I should give you a 

chance to respond to that rather broad thought rather than a question. 

A. It is a very difficult question but the submissions of the claimants are 

that since that report the one thing that has changed fundamentally is 30 

that the Crown had relied previously upon the Treaty to say that it has 

an overarching authority as a Kāwana to legislate over all of 

New Zealand.  Now that particular principle is the one that comes in 
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issue and I know that others have said well actually it’s never been that 

broad and there have always been conditions or leans over that, but 

certainly that has been made crystal clear by this Tribunal.  And so, in 

effect, it is a new jurisprudential landscape out there and the worrying 

fact of that is that the Tribunal may have to engage in some disguise or 5 

green fields jurisprudential development.  But Sir I also go back to the 

role of the Tribunal as set out in the statute and that role is to have the 

exclusive authority to look at the meaning and effect of the Treaty.  Now 

this has not really been done before except by this Wai 1040 Tribunal 

and they have clearly come out and they have said things about the 10 

Treaty which most academics and commentators and lawyers hadn’t 

really accepted before.  The claimants have always thought that about 

the Treaty and the very fact that they have done that should have some 

impact on how this Tribunal and other Tribunals start interpreting the 

principles and start looking at it.  And it might be slight sideways shifts or 15 

making things clearer like the argument that the Crown somehow has 

some unbridled right to govern without any real importance being 

granted to the principles of the Treaty.  I mean that certainly is 

something that has to be looked at now and if it’s a slight shift or a major 

shift towards the arguments the claimants have had so be it, but there 20 

should be certainly some shift in that. 

Q. Just finally in terms of what you’re inviting the Tribunal to consider, is 

the content of the Crown’s Treaty obligations now as they relate to entry 

into the TPPA, the 1040 Tribunal in stage 1 also made an observation 

which Ms Downs has recorded in her opening submissions and the 25 

Tribunal said, “The rangatira appear to have agreed that the Crown 

would protect them from foreign threats and represent them in 

international affairs where that was necessary,” and that’s a finding in 

relation to the 1840 circumstance.  What do you say that means in 

contemporary terms? 30 

A. Sir, specifically in relation to the area of trade, I think that report also 

talked about the extensive trade that Māori were engaging with at that 

time and certainly they did not expect the Crown to push them out of the 
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way in that arena.  And taking that report and that activity which was 

going on at the time, in terms of Māori exporting and engaging in 

external trade I couldn’t see how you could use that to say somehow 

they shouldn’t be there.  In fact, one would say that that would certainly 

lend weight towards the argument that Māori should be at the forefront 5 

of trade discussions. 

Q. I'm sorry I think the other aspect of the Tribunal’s jurisdiction, which is a 

matter that I’d invite you to consider at closing stage, is that the Tribunal 

is also tasked if the jurisdictional thresholds are met so that the 

Tribunal’s satisfied that there has been a relevant Treaty breach 10 

prejudice is established, it then must consider what practical 

recommendations it might make to alleviate, mitigate that prejudice and 

that, I think, requires us to consider in fairly specific terms what the 

relevant Treaty standards require and what recommendations the 

Tribunal ought to make in light of that.  To the extent that you’re inviting 15 

the Tribunal to reconsider a range of jurisprudence and to articulate 

either a new or a modified standard of Crown conduct in relation to 

negotiation ratification of international instruments, then it would be 

helpful to have specific submissions on the content of those obligations 

and how they might be reflected in any practical recommendations the 20 

Tribunal might make, given the circumstances the TPPA presents, 

which is ratification on a yes/no basis essentially.  So at this point that is 

all I am flagging for counsel as an indication of what the Tribunal would 

find helpful as we move through the inquiry and hear the evidence and 

hear the closings.  Thank you Ms Mason, is there anything arising? 25 

A. Thank you Sir. 

Q. Thank you, kia ora. 

A. Thank you, thank you. 

Q. Tēnā koe Ms Downs. 

30 
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(10:51) SEASON-MARY DOWNS:  #3.3.006 
Tēnā koe Sir.  Counsel has submitted opening submissions and I do not wish 

to present the whole document.  I then produce truncated notes which I will 

truncate further given time is passing and Ms Sykes needs additional time.  

But Sir, Te Rūnanga o Ngāti Hine and Te Kapotai join this proceeding as 5 

interested parties because they too have been excluded from TPPA 

processes. 

 

Evidence was filed by Mr Tipene and Ms Prime about Treaty of Waitangi 

matters.  They focus solely on Te Tiriti o Waitangi, the Treaty of Waitangi that 10 

is the partnership, the promises and what this means in terms of TPPA issues.  

The evidence of Ms Prime and Mr Tipene establishes a clear and significant 

interest on the part of the claimants in domestic and international trade.  That 

interest existed prior to Te Tiriti o Waitangi in 1840 and continues to today. 

 15 

So for the Crown to argue that Māori are overstating their interests in the 

TPPA is offensive to the claimants.  The evidence demonstrates that by their 

tūpuna signing Te Tiriti o Waitangi in 1840, by virtue of that signing they were 

able to exercise rangatiratanga on all matters that they chose to exercise 

rangatiratanga over.  The Crown had a duty to actively protect Māori in the 20 

exercise of that rangatiratanga. 

 

What their evidence demonstrates is there has been no partnership, there has 

been no protection and there has been no exercise of rangatiratanga on the 

part of Ngāti Hine or Te Kapotai in terms of the TPPA.  What is abundantly 25 

clear in my submission Sir is that guidance is necessary on how the Crown 

and Te Kapotai, Ngāti Hine and Māori parties give effect to Te Tiriti o Waitangi 

unless contemporary process and in the context such as the TPPA. 

 

In our submission there exists in recent reports findings and recommendations 30 

that can assist both parties but there isn’t agreement over what the nature of 

the promises and partnerships look like within the context of the TPPA and we 

need that in this instance. 
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As Mr Reedy states, the Inquiry is dealing with matters of history and matters 

of future.  In our submission Sir, it is necessary to look back to the promises 

that were made under Te Tiriti o Waitangi in order to move forward.  

Your Honour I set out additional submissions in my opening submission but I 5 

do not propose to read those in its entirety but I can take questions. 

JUDGE DOOGAN: 
All right.  Tēnā koe Ms Downs, there are no questions, thank you for your 

submissions.  Kia ora. 

SEASON-MARY DOWNS: 10 

Thank you Sir. 

JUDGE DOOGAN: 
Tēnā koe Ms Sykes. 

ANNETTE SYKES: 
Kia ora. 15 

JUDGE DOOGAN: 
Ms Sykes, approximately how long did you anticipate opening? 

ANNETTE SYKES: 
I tried to manage this process this morning to move matters for the opening 

statement of Professor Kelsey and some preliminary comments from 20 

Dr Papaarangi Reid for the case studies and I really just want to look at the 

summary of our case which is set out at page 5 of my primary submission, but 

can I open by actually looking at some of the Crown’s comments in light of the 

questions that have been posited at the moment? 

JUDGE DOOGAN: 25 

All right. 
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ANNETTE SYKES: 
I would just like to make some brief statements about two issues that I think 

are really important and a gravamen of relief for this case. 

JUDGE DOOGAN: 
All right, just the reason that I ask is we are close to the time we were going to 5 

break for a short while for morning tea and I just wondered whether we ought 

to break and come back to give you a clear run. 

ANNETTE SYKES: 
I'd be obliged with that Sir, I think a lot of people have been sitting here since 

8 o’clock. 10 

JUDGE DOOGAN: 
Yes. 

ANNETTE SYKES: 
And I'm really respectful to the old people that may need a break as well Sir. 

JUDGE DOOGAN: 15 

So thank you, if we adjourn now and say come back at 20 past 11, thank you. 

HEARING ADJOURNS: 10.56 AM 
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HEARING RESUMES: 11.22 AM 

JUDGE DOOGAN: 
Kia ora Ms Sykes, just before you start Mr Heron, I though what we may do is 

complete the claimant openings and commence the claimant evidence set 

down for today and then start the Crown openings at the point where we have 5 

your first witness due.  Is that agreeable? 

MIKE HERON: 
Yes that is very much my strong preference. 

JUDGE DOOGAN: 
All right, thank you.  Kia ora Ms Sykes. 10 

 

(11:23) ANNETTE SYKES:  #3.3.0008 
Ā, kua mihia ngā mihi, ana ka huri au ki tērā o ngā reo engari i tīmata tā 

mātou nei kōrero i mua i te Taraipiunara i raro i ngā whakaaro hōhonu o tētahi 

o ngā whakataukī.  He tino kaupapa tēnei and ko tāku nei hiahia, “He 15 

Pukenga maunga, he Pukenga wai, he Pukenga tangata, he Rerenga kōrero.” 

 

[Interpreter:  We have made the appropriate commencements how we offer 

our saying as a framework for our evidence, waters that gather, gather 

people, and where people gather there is discourse.] 20 

 

In our introductory statement we highlight the importance of the Tribunal to 

bring dialogue and engagement in spaces for resolution and our whakataukī 

is that.  So I would like to depart from my submission in that regard and try 

and capture two points that have been posited in questions this morning 25 

before I actually take us to the summary of our case and the matters we will 

be highlighting in our evidence. 

 

The Crown proposition if we touch – and I’d like to start perhaps at their 

opening if that would be helpful to the Tribunal, that we most take objection 30 
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with is at paragraph 3 of the submission, and that it has taken reasonable 

steps to inform itself of Māori interest and acted reasonably and in good faith, 

and in deciding how to actively protect those interests.  That’s a proposition 

that’s quite dated but it is relevant to this proceeding, but you will see from the 

tenure of our evidence that proposition is rejected.  The Crown has taken, in 5 

some cases, no steps to inform them of these issues and where it has taken 

it, it is sadly failed to meet the treaty standards in reasonably informing 

themselves of those matters. 

 

The second point that we’d like to highlight is that – and I’d like to pick up on 10 

the matter that was posited to my friend Ms Mason, this isn’t something where 

we are seeking an unreasonable remedy.  We believe that there is a window 

of opportunity at this moment for a report from this Tribunal to inform the 

select committee that there has been a Treaty breach and we, through our 

witnesses, will give you examples, practical examples of how, in your findings, 15 

steps might be taken to remedy that. 

 

We do not accept that the Treaty exception is the protection that the Crown 

claims it to be.  So by way of one example Sir, and this is – a number will be 

developed in the evidence – it would be not unreasonable for this Tribunal to 20 

direct the Crown, in our view, to ask all other parties to the TPPA on a bilateral 

bases, whether the opinion that the Crown is expressing before the forum, 

that the exception clause is a comprehensive water tight protection of Māori 

interests, is that which each bilateral partner, whether it’s Singapore, Malaysia 

or America, concurs with. 25 

 

If those parties are not happy with that proposition by the Crown then that of 

course, in our view, is cogent evidence of why that exception clause is in need 

of adaptation.  If the Crown, in our submission, cannot fix it then there is a 

fundamental question which goes to the gravamen of the complaint by my 30 

claimants, whether in fact that Treaty exception is any protection at all.  In our 

submission that is just what one example of a practical step that could be 

offered by this Tribunal in its findings. 
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The other matter I’d like to look at is paragraph 7.4 of the Crown’s 

submissions, and that is the international norms, and these are matters that 

I’ve signalled in my Statement of Claim, but I believe it is perhaps relevant to 

posit now. 5 

 

The United Nations Declaration on the Rights of Indigenous Peoples, 

Article 18 and Article 19 are significant documents in understanding the Treaty 

standards that must be complied with by the Crown.  This was accepted by 

the Supreme Court in the water case so to de-contextualise the TPPA from 10 

those indigenous rights in international norms, which they have done because 

they have not turned their mind to it, is again a failure on their part to inform 

themselves reasonably of the kinds of treaty responsibilities they have in the 

realms where the two partners or signatories to the Treaty document 

converge. 15 

 

So if I can commence my oral submission at page 3 of my document which is 

paragraph – document number 3.3.8. 

READS OPENING SUBMISSION #3.3.0008 
The summary of your position is this, “ 20 

The Crown has represented the TPPA as the most significant free trade and 

investment agreement New Zealand has ever signed. 

 

The Waitangi Tribunal has recognised that each new agreement negotiated is 

progressively more intrusive on the interests of Māori.” 25 

 

And the finding that I have brought there to the intention of this Tribunal is 

really important for my claimants.  Ms Greensill and Mr Jackson and Moana 

Maniapoto were claimants and key witnesses in the Wai 262 claims from 

which this dicta is taken.  So they were part of the forefront so long ago of 30 

signalling to the Crown how international free-trade agreements impinge on 

the freedoms and rights protected for Māori by virtue of the Tiriti o Waitangi 
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and now also supported by the United Nations’ Declaration of the Rights of 

Indigenous Peoples. 

 

With each instrument that it signs up to, the Crown has less freedom in how it 

can provide for and protect Māori, their tino rangatiratanga and their interests.  5 

I wish to adopt the entirety of the submissions of my friend Mr Andrew this 

morning.  I don’t believe that there would be any value in repeating his cogent 

comments.  But it is important to identify early that this is about recognising 

that there is that space where tino rangatiratanga, the right of autonomy, the 

absolute authority of Māori converges with the right to make laws expressed 10 

in the Kāwanatanga guarantee by Te Tiriti o Waitangi. 

 

The claimants clearly object to the authority of the Crown to negotiate such an 

agreement alone.  The potential for the TPPA to impact negatively on their 

rights under Te Tiriti o Waitangi, He Whakaputanga o Te Tino Rangatiratanga 15 

o Niu Tīreni, the United Nation’s Declaration on the Rights of Indigenous 

Peoples and other sources, the Crown’s conduct of negotiation as an 

executive act and its implications for te tino rangatiratanga, the potential 

threats to Māori interests illustrated by reference to rights relating to 

indigenous knowledge.  The Wai 262 concerns underpin my claimant’s 20 

participate in this Tribunal, the regulation of investment and mining, the right 

to health, specifically the smoke free Aotearoa 2025 policy and access to 

affordable medicines. 

 

The potential negative impact of the obligations and enforcement processes in 25 

the TPPA on the ability and willingness of the Crown to honour these 

obligations and provide, and I emphasis, effective redress.  The inadequacy of 

the Treaty of Waitangi exception because it provides a contingent, incomplete 

contestable and hence ineffective protection for Māori interests.  The overall 

constraints that the TPPA would impose on the claimant’s ability to secure 30 

redress for past, present and future breaches of Te Tiriti. 
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Now Sir I would like to go to a matter of process because I note that this is 

again a point where my friends for the Crown and I depart and it’s paragraph 

19 and 11 of my submission.  I want to be very clear that in exploring the 

second issue before the Tribunal, this Tribunal made it, I think, obvious to all 

of us that the failure of the Crown to meet its Treaty obligations to date was an 5 

integral part of the consideration of the issue.  It’s not in my view a situation 

where the Crown implies in their submission that their conduct since signing is 

all that is really important in your consideration about what is the proper 

engagement responsibilities with Māori. 

 10 

And I again take you to your memorandum of directions in that regard, for 

support for my proposition and I want to talk about why we developed the 

three case studies.  They are themselves the exemplars of conduct where we 

have utilised to show the shortcomings of the exception clause and the 

protections regime.  They were developed for the purposes of practicality and 15 

I wish to dispel any suggestion that there should be this almost legalese 

fixation with those examples as the basis for any particular test although we 

do believe they provide working examples of how the TPPA impacts on Māori 

rights potentially, but also right now. 

 20 

Much has been said about the Treaty of Waitangi Exception and Your Honour 

I think I don’t wish to cover those matters in any detail, our principal witness 

will be developing those arguments with us.  We found some support for many 

of the concerns that we have raised in the evidence of the Tribunal’s own 

witness, Associate Professor Kawharu and no doubt those matters will be 25 

explored as the week continues and we took some confidence from the fact 

that two experts in this area are raising concerns about the efficacy of that 

Exception Clause.  In particular, as my friend Mr Andrews highlighted, the 

interpretation of what more favourable treatment will mean in the burden of 

proof in the chapeau. 30 

 

I don’t propose to go on the Māori engagement and input matters.  I believe 

that I am confident as at right now you could make a finding in light of the 
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jurisprudence from the Te Whaea o Te Mana Motuhake Report, the recent 

findings also in the Ture Whenua Review that has been recently released by 

the Tribunal and of course commentary in the Wai 262 claims that the 

Crown’s conduct has been deplorable, has diminished its relationship as a 

Treaty partner and in ignoring Māori in this way is conduct that, in my 5 

submission, deserves the most sincere expressions of concern by this 

Tribunal.  That after 30 years of us participating in this way and the findings in 

Wai 262 their conduct has been so deplorable. 

 

On that regard Sir I’d like to move to the evidence.  We have three witnesses 10 

this week and I have the bad news of telling you that each of them will be 

bringing some new documents that have just been brought to light.  I am 

trying to file them those in an effaceable way but our first witness today is 

Dr Papaarangi Reid and we have a document that was available to us from 

Official Information Act request.  She will be lead by Ms Robyn Zwaan of our 15 

firm and Ms Zwaan will talk to you about the basis of that document being 

introduced at this time. 

 

We have a further eight documents that I propose to introduce when 

Professor Kelsey gives her evidence.  Again, most of them have just been 20 

made available. 

 

Two are international commentaries of critical importance on the ISDS 

process, in particular matters that have been directed around Dr Walker’s 

evidence.  And at this stage we’re not proposing to give any further 25 

documentation to Ms Maniapoto, but there are three documents that we will 

be introducing in cross-examination with Mr Walker. 

JUDGE DOOGAN:   
Kia ora Ms Sykes.  Just in relation to the documents thank you for that 

indication.  The documents that it is proposed to be put to Mr Walker in 30 

cross-examination are they large documents? 
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ANNETTE SYKES: 
I think one is but most of them or two pages or 12 pages, Sir.  But one 

document is a little bit longer than that. 

JUDGE DOOGAN:   
All right.  Are we going to run into an issue where the witness is going to need 5 

time to read those documents to answer questions? 

ANNETTE SYKES: 
Yes and I have taken instructions from my claimants that’s why we’re quite 

prepared to file all documents this evening once I can paginate them.  One set 

has just been made available to me from an international source today. 10 

JUDGE DOOGAN:   
I see.  So you’re going to compile a bundle that would include the documents 

to come in with Dr Reid, Professor Kelsey? 

ANNETTE SYKES: 
And the cross-examination documents for Mr Walker, with the Tribunal’s 15 

leave. 

JUDGE DOOGAN:   
I see. 

ANNETTE SYKES: 
I'm we’re very cogent of time.  We’re not trying to ambush either Sir, it’s just 20 

the material has only been made available.  One particular document I 

received at 2 o’clock this morning. 

JUDGE DOOGAN:   
All right.  If you are able to make those available as soon as possible and then 

I’ll hear from Crown counsel any submissions they have in relation to how the 25 

Tribunal deals with this.  So once they’re available and Crown counsel have 

had a chance to look at it and take instructions we’ll come back to the – 
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ANNETTE SYKES: 
We have copies of the document but they’re not paginated.  I'm hesitant to file 

them without pagination but we can give them to them in the luncheon 

adjournment Sir, the copies of the documents that are un-paginated. 

JUDGE DOOGAN:   5 

All right.  Mr Heron, would that assist? 

MIKE HERON: 
Not particularly, but – well no that really is just, to be frank.  But if we get them 

at lunchtime that’s a start. 

JUDGE DOOGAN:   10 

All right. 

ANNETTE SYKES: 
The first one with our first witness of course Dr Papaarangi Reid. 

JUDGE DOOGAN:   
Yes.  And is this the document…? 15 

ANNETTE SYKES: 
Obtained under the Official Information Act. 

JUDGE DOOGAN:   
Yes.  We have a copy on our table numbered #A014(b), is that the document? 

UNSPECIFIED SPEAKER:  (11:41) 20 

The biologics. 

JUDGE DOOGAN:   
The biologics document? 

ANNETTE SYKES: 
Yes Sir. 25 
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JUDGE DOOGAN: 
And has that been provided to all parties? 

ANNETTE SYKES: 
Twelve copies have been provided to the Tribunal and we’re going to email a 

version to other counsels. 5 

JUDGE DOOGAN: 
Thank you.  All right.  So this document will be introduced through your first 

witness. 

ANNETTE SYKES: 
That’s correct. 10 

JUDGE DOOGAN:   
All right, okay. 

ANNETTE SYKES: 
As long as, we just wish to signal Sir that we tried hard to keep up with the 

volume but the Crown itself filed in a memo last week new information which 15 

put us on notice to develop and once we read their openings we felt it cogent 

to respond to them. 

JUDGE DOOGAN: 
All right, thank you.  In relation to this document #A014(b), Mr Heron do you 

have any submission at this point? 20 

MIKE HERON: 
Sorry I'm just casting my eye but Ms Ennor going to be asking (microphone 

switched off – 11:42:16).  Sorry.  Ms Ennor is going to be asking the witness 

some questions. 

JUDGE DOOGAN:   25 

All right. 
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MIKE HERON: 
We’ve only just been handed it so – 

JUDGE DOOGAN:   
All right. 

MIKE HERON: 5 

– I don’t really know to be frank. 

JUDGE DOOGAN:   
Well we’ll proceed – 

MIKE HERON: 
We’ll see how we go. 10 

JUDGE DOOGAN:   
– and we’ll hear you in due course. 

MIKE HERON: 
All right. 

JUDGE DOOGAN:   15 

I think that’s all Ms Sykes, thank you. 

ROBYN ZWAAN: 
Kia ora.  At this stage I’d like to call Ms Papaarangi Reid to the stand.  

Ms Sykes has obviously dealt with the matters of the evidence.  I will email 

through copies to everyone and it was just made available to us yesterday 20 

which is why weren't able to file it earlier.  And just so the Crown is aware 

Ms Papaarangi Reid is only going to be referring to it briefly but we just want it 

on the record so everyone could have it available.  And without further ado 

Ms Reid would you like to make some opening comments.  Kia ora. 

 25 
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(11:43) DR PAPAARANGI REID: 
Kia ora.  Thank you ngā rangatira o te Taraipiunara tēnā koutou, a huri noa i 

te whare nei tēnā tātou katoa. 

 

I would also like to acknowledge the deaths of not only Sir Ranginui Walker 5 

and Kathy Ertel, mentors, teachers, friends, but also the sudden death in the 

last two weeks of health, Māori health stalwarts Tahuna Minhinnick and 

Kathy Grace, so moe mai, moe mai. 

 

I provided two submissions.  The first submission on the 19th of January and 10 

some supplementary submission on the 21st of January.  And I will largely be 

making an opening statement rambling around both of those so apologies for 

that in advance.  But I must say first off that there is great concern in the 

health community about the TPPA and its affect on health that is not quelled 

by Government reassurances. 15 

 

In the first part which largely relates to my supplementary evidence and its 

derived a lot from the World Health Organisation Commission on the social 

determinants of health who had a whole chapter on trade agreements and 

they noted that trade provides both good and bad effects in terms of health 20 

equity.  Good in terms of increasing access to technology and goods, and not 

so good effects in terms of the increased commercialisation of social goods 

such as water, and access to – and increased access to health damaging 

goods that usually go along with trade agreements. 

 25 

The World Health Organisation report also noted that trade agreements are 

inherently dis-equalising favouring those with greater resources.  So in terms 

of agreements like the TPPA we might be here in years to come still waiting 

for the trickledown effect of the benefits that are lorded so widely. 

 30 

So the Commission, the WHO Commission, made some recommendations to 

mitigate these effects.  Firstly, that government leadership be applied to 

balance public and private interests, and I would note that the secretive 
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negotiation and non-availability of drafts protected private interests and did not 

allow public sector engagement.  So that first one is a bit of a fail. 

 

Secondly, the WHO Commission said that we should institutionalise health 

equity impact assessments, so a health impact assessment with a strong 5 

focus on equity and this has not been done. 

 

The third thing they noted was that we should insist on flexibility because 

things change and in health things do change.  Instead we are being locked 

in. 10 

 

Fourthly, they said that we should ensure and strengthen the public health 

voice and negotiations, and this was not taken on board. 

 

And finally, they said that they must permit leadership to control the health 15 

damaging commodities that follow trade agreements, and there is some 

concern that those agreements are not water tight. 

 

My second point goes largely to my main submission and it concerns the 

impacts on health, especially the health of Māori.  I presented evidence that 20 

Māori health has been made vulnerable by the processes of colonisation and 

that’s measured by health and equities, and our life expectancy is seven years 

lower than non-Māori at birth. 

 

Much of the focus on decrease inequities is not only a priority for Māori but 25 

also for the Crown, and I noted that it’s a priority by the Ministry of Health and 

strategic documents and legislation. 

 

Many health workers concerns about the TPPA are due because of the power 

imbalance of multi-national companies.  Many are richer than many nations.  30 

The lack of public consultation, the lack of safeguard for the public health, and 

while we are supposed to be reassured that multi-national companies won’t 



58 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

interfere with public policy, and I’d like to give an example of tobacco control 

as I did in my first submission. 

 

The evidence that there was delayed introduction New Zealand of plain 

packaging of tobacco products because of the action of Philip Morris Asia in 5 

Australia using an ISDS.  We’re not really reassured by the Crown’s 

document, the National Interest Assessment, that says on paragraph 4 of 

page 252 in their invest estate dispute settlement that this wouldn’t change 

the government’s existing ability to regulate for legitimate public policy 

purposes.  Every time it says public policy purposes it does say the word 10 

legitimate which is interesting to me. 

 

And on paragraph 5 of the same document, on the same page 252, under 

Tobacco Control, it noted that the government intends to rule out ISDS 

challenges over tobacco control, and I quote, “This would offer additional 15 

protection for New Zealand’s proposed introduction of plain packaging 

measures as it would make it clear that an investor could not submit a claim.”   

 

If – we should be reassured by the Crown that we should not worry about 

ISDS then why would the Crown need to make further exceptions to protect 20 

us?   

 

I’ve also noted that Māori and more vulnerable to achieve our full legal rights 

of accessing the public health system including access to Pharmaceuticals, 

primary care and secondary and tertiary care.  Even with our subsidised 25 

public health system cost and organisation are still barriers for the Māori 

population to access equitable health care including Pharmaceuticals. 

 

Because of this well known and comprehensive vulnerability due largely to 

colonisation health experts are quite shocked that the health impact 30 

assessment focusing on equity was not done by the government prior to 

signing as recommended by WHO leadership.  Indeed, even the conservative 

New Zealand Medical Association made this recommendation. 
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A health equity impact assessment would identify issues that could lead to 

further marginalisation, and with that information the negotiators could of 

either had agreed not to sign, to change the negotiation stance or put in place 

local plans to mitigate the effects that would trickledown of inequity.  The fact 5 

that the government did not provide a health equity impact assessment really I 

think is problematic in terms of good governance. 

 

We can’t – a major concern of the health workforce is the protection of 

Pharmac, the New Zealand Pharmaceutical Management Agency which was 10 

founded in 1993 and has played an important role in ensuring affordable 

access for New Zealander’s to arrange Pharmaceuticals and other medical 

products and devices. 

 

In paragraph 8 of my original submission my concerns – I noted concerns of 15 

fellow health experts and they fell into key areas.  Firstly, the fundamental 

change and the balance of power between corporations, mainly 

Pharmaceutical companies, and the public sector agencies working for public 

good, and that power shift would work in favour of industry. 

 20 

Secondly, it would lead to Pharmac processes and that would lengthen 

Pharmac decision making and increased operational costs in delaying access.  

Thirdly, that allowing the Pharmaceutical manufactures to extend data 

protection and intellectual protection rights, again prolonging monopolies on 

Pharmaceuticals and delaying cheaper generic options to get to market. 25 

 

I need to make sure the Tribunal understands that Pharmac generally relies 

on the cheaper generic options to provide for New Zealanders under subsidy. 

 

Fourthly, allowing by bigger farmer expanded rights on new uses for existing 30 

products with increasing costs. 
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On Radio New Zealand News on the 28th of July 2015, and you can Google 

this, Prime Minister John Key admitted that medicine costs will rise as a result 

of the TPP.  He said patients would not be disadvantaged and rejected 

suggestions if Pharmac had to pay more it would delay bringing more 

expensive drugs into the subsidised list. 5 

 

I think it’s really important that the Tribunal gets its head around 

Pharmaceuticals.  It’s a changing world in medicines.  We’re changing from 

traditional drugs that were chemicals and easily to be – relatively easy to be 

developed and easy to be reproduced, and so therefore generic drugs were 10 

relatively cheap. 

 

Then there was the move to small molecule drugs that were a bit harder to be 

produced but still developed and a bit more similar to the traditional drugs, but 

now there is a change and there’s an increasing proportion of the market to 15 

drugs which are called biologics. 

 

They’re harder – their produced within and with biological materials.  They are 

harder to produce and they are also harder to replicate and more expensive to 

replicate for biosimilars.  But biologics, there’s a rapid of biologics as a 20 

proportion of the Pharmaceutical market and being very, very expensive.  

After a while they become very, very profitable.  It’s likely that the bio similar 

generics will not become as cheap as the generics for the standard drugs. 

 

Pharmac has a capped budget.  Crown – the Crown has acknowledged in the 25 

TTPA that it will only – expenses coming from changes, TPPA changes will 

only increase in costs for Pharmac because of the increase in the process, the 

longer – the changes in the process of regulating drugs.  However, that longer 

delay in getting cheaper drugs subsidised is most important especially for 

poor New Zealanders and disproportionately Māori.  It is not just an increase 30 

in time of process and an increase in cost of process.  That time delay is 

people who cannot afford appropriate drugs or best drugs for them.  That is 
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important that we recognise in our cost analysis the cost of lives and the cost 

of quality of life. 

 

We have to remember that any increase in the PHARMAC budget comes from 

the tax payer usually at the cost of other social services which again may 5 

disproportionately affect Māori. 

 

The big issue is the increased length of time for data protection sought by big 

farmer through the TPPA. 

 10 

I think in the national interest assessment by the Crown they fudge it a bit and 

I’m referring to page 251 in para 7.72.  The Crown notes: 

 

The TPPA requirements for effective market protection for biologic 

Pharmaceuticals can be met within New Zealand’s existing policy setting and 15 

practise providing at least five years data protection along with other 

measures. 

 

And I’m unsure what the other measures are and I’m unsure why we need the 

“At least” in there.  Other countries, Canada, including Canada have seven to 20 

10 years and it is our expectation that the TPPA is pushing for an eight year 

protection for biologics. 

 

It’s important not just to ask the cost of the delays but the cost of lives lost and 

the quality of life lost in those delays.  The document that our counsel has 25 

discussed that we want to admit at this moment is, provides good background 

information on biologics and extremely clear for people to get up to speed with 

biologics if it’s not your area of expertise, and does actually recommend – I’d 

like to quote from the conclusion: 

 30 

The regulatory environments for biologics including in the US are new and 

uncertain worldwide.  To the extent that the US patent system is seen by the 

biologics industry to have weaknesses.  It’s in New Zealand’s interest that 



62 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

these should be addressed by the US Domestic Legislative Reform and not by 

offering alternative protection through extended data protection period across 

the TPP. 

 

Sorry I’m on page, bottom of page 27. 5 

 

It’s important for New Zealand not to prematurely lock in through the TPP and 

extended data protection period which may have significant material effect 

when there are still significant doubt as to what the optimal level of additional 

prediction should be provided for biologics. 10 

 

In summary, I acknowledge that trade has strengths, but it also has 

weaknesses.  I support the other submissions but I focus on my area of how. 

1200 

 15 

Good governments in pursuing strengths should understand the weaknesses 

and protect against them and particularly I feel the Crown has been seriously 

remiss in not participating in a health equity impact assessment to date.  I 

don’t think it’s gone far enough to protect the strengths of the New Zealand 

Health sector and the public sector in its commitment to reduce inequities, to 20 

support New Zealand’s goals such as Tobacco Free Aotearoa 2025, and to 

protect PHARMAC.  I also want to highlight the need for flexibility in a 

changing world.  Thank you. 

JUDGE DOOGAN: 
Tēnā koe Dr Reid.   25 

 

HOUSEKEEPING 

DR PAPAARANGI REID: 
I thought it was my heart. 
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JUDGE DOOGAN: 
Yes that is right.  Our recording system that Allen provides is very good, but I 

do not think it is that good.  But can I just ask first the paper that you have 

provided, the biologics paper, can you just – do you know the origin of the 

paper?  Is it a – the author and where it comes from? 5 

DR PAPAARANGI REID: 
No I’m afraid I don’t.  I was sent it by email. 

JUDGE DOOGAN: 
All right as part of a response on a OIA request? 

DR PAPAARANGI REID: 10 

Not by me. 

JUDGE DOOGAN: 
All right maybe your counsel can help. 

DR PAPAARANGI REID: 
Yes I think – I support its inclusion because the Pharmaceuticals is a very 15 

complex issue and it provides really important background and clarity, even 

though there is very big lumps of black in it, around this critical issue within 

TPPA. 

JUDGE DOOGAN: 
All right thank you.  Just, well just clear it with your counsel if we can.  Just – 20 

the – where the documents from. 

ROBYN ZWAAN: 
Yes Sir, we got emailed it from Dr Bill Rosenberg who has been helping us 

and so this was the document in its entirety that got sent to us, so I can’t 

provide any more information about who wrote it, apart from just what we’ve 25 

been provided, except Ms Sykes is passing me a note.  It’s from New Zealand 

Council of Trade Unions. 
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JUDGE DOOGAN: 
Oh I see, so the Trade Union Council was the author of the paper or it was 

their OIA request? 

ROBYN ZWAAN: 
It was their OIA request that got this. 5 

JUDGE DOOGAN: 
Right, and that’s about as far as you can take it?  All right thank you. 

ROBYN ZWAAN: 
Yes. 

SIR DOUGLAS KIDD: 10 

Judge on that, we’re entitled to know where this comes from.  It looks like but I 

do not know, and it could be from a Government Department, and if it’s an 

OIA you think it has to be from a Government or something, subject to the 

OIA, and that cannot be a secret so can we ask that this be found out, and 

indeed perhaps ask the Crown to make inquiries as to where it came from.  15 

Would that be unreasonable, because what weight can we give to something 

that we do not know where it comes from?  If it is OIA from somewhere, the 

Crown somewhere close by isn’t it? 

DR PAPAARANGI REID: 
Thank you.  20 

MIKE HERON: 
Oh, as best we can tell we have only seen it as well. 

SIR DOUGLAS KIDD: 
Well yes. 

MIKE HERON: 25 

It has probably come from the Ministry of Health. 
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SIR DOUGLAS KIDD: 
No doubt you will make enquiry. 

 

MIKE HERON: 
We can make enquiries albeit. 5 

SIR DOUGLAS KIDD: 
Please. 

MIKE HERON: 
Albeit, it’s difficult when – I would’ve thought the requestor could find that out 

reasonably easy. 10 

SIR DOUGLAS KIDD: 
I mean well what weight can we give to a document we do not know the origin 

of, I mean let us be sensible. 

ANNETTE SYKES: 
Sir can I, Sir we only received that yesterday.  We can make that information 15 

–  

SIR DOUGLAS KIDD: 
Well you might have only received that yesterday, but somebody is putting, 

planting it with you and it is – which no doubt you received with pleasure, but 

we actually need to know that its origin –  20 

ANNETTE SYKES: 
I will I’ll arrange for that. 

SIR DOUGLAS KIDD: 
– to give any weight to it. 

ANNETTE SYKES: 25 

I will arrange for that information.  I am sure Ms –  
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SIR DOUGLAS KIDD: 
Please. 

ANNETTE SYKES: 
Dr Rosenberg will actually provide a statement if that will assist you. 

SIR DOUGLAS KIDD: 5 

Yes and a date.  I mean, this is really quite unsatisfactory you know. 

ANNETTE SYKES: 
Sir can I say that our position with all our OIA requests, we had a late letter 

last week for Mr McLeay who is now in charge of this telling us that our OIA 

request will not be dealt with in time for the hearing. 10 

SIR DOUGLAS KIDD: 
Well that is – I do not want to get into that.  You have taken the next step of 

putting something before us, say it came from an OIA request, it is printed up 

like it might have been, and there is no shortage of black ink around town, and 

it has even got onto the flag now apparently.  So I for one will want to know 15 

where it comes from on – and what was – when was it created, please. 

JUDGE DOOGAN: 
All right, Dr Reid, Ms Zwaan did you have any further questions to lead or –  

ROBYN ZWAAN: 
No not at this stage Sir, I’ll just remain there for questions then I might have 20 

some re-examination at the end. 

JUDGE DOOGAN: 
All right thank you. 

ROBYN ZWAAN: 
Thank you. 25 
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JUDGE DOOGAN: 
All right Dr Reid I think Crown counsel will ask you some questions. 

ANNETTE SYKES: 
Sir so we have some questions from counsel so can we organise order now?  

Is it always going to be Crown and then –  5 

JUDGE DOOGAN: 
All right. 

ANNETTE SYKES: 
I just like some – a direction from the Tribunal.  It’s normally the Crown goes 

first but I just like to have some clear direction. 10 

JUDGE DOOGAN: 
I am sorry I am just belated checking our own timetable, which I see we had 

indicated after the opening remarks, provisional allocation for claimant 

counsel of 10 minutes followed by the Crown, followed by the Tribunal.  And 

perhaps if we take it in that order, right so who is first for claimant counsel? 15 

JANET MASON: 
Sir I have some – just a couple of questions for this witness. 

JUDGE DOOGAN: 
Thank you.  Ms Mason. 

(12:06) JANET MASON TO DR PAPAARANGI REID: 20 

Q. Good morning Dr Reid, in relation to this document that you have, I 

believe it is #A14(a).  Could you please turn page 19?  And could you 

please turn to the two paragraphs there that have survived the blacking 

out, paragraph 74 and 75, and could you please read those paragraphs 

out? 25 

A. “Under the title of ‘A future direct cost.’  The direct and dynamic cost, 

cost effects of extending data protection for biologics so difficult to 
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assess with accuracy.  The market share for biologics is expected to 

increase significantly over the coming years, but the price of most 

products is in, unlikely to reduce markedly.  Delaying competition in the 

biologics market will mean that the Government will pay higher prices 

for innovative biologics for longer and savings within the capped 5 

Pharmaceuticals budget will therefore, be all gone.  This will mean that 

either the health gains for patients are foregone or the Government will 

have to pay more to maintain the safe health outcomes or a combination 

of both.” 

Q. And Dr Reid what do these paragraphs highlight? 10 

A. They highlight what Prime Minister John Key says, which means that 

the cost of Pharmaceuticals will rise.  We will be able to do less with our 

capped Pharmaceutical budget.  We will have to either increase that 

budget or that increase cost will go to patients. 

Q. And this is because of this increase in the term from five years to eight 15 

years as you have set out before isn’t it? 

A. Yes well that means the – that is in that part.  Delaying competition in 

the biologics market okay, so that means you have – you produce a 

drug, you have to do all the development and you have to do all the 

testing, clinical trials of that drug, and so you have some protection.  20 

That’s why the five years’ protection is there, so that you can recoup 

your costs and make a profit, and then it becomes open for generics or 

similars.  And what this is doing is increasing that from five years to 

eight years, and during that time it’s not only going to increase profits, 

so that’s why Pharmaceutical companies are very keen on it, but it’s – 25 

that delay is really important in terms of health effects and health costs. 

1210 

Q. And these two paragraphs refer to the population in general, what in 

particular are the effects on Māori? 

A. As I put forward in my first submission, Māori are more marginalised, 30 

especially in accessing primary healthcare where most Pharmaceuticals 

are prescribed and in accessing Pharmaceuticals, even the $5 

prescription charge is too much for the most poor and Māori are 
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disproportionately in that category and I think I provide evidence of that 

in my first submission. 

Q. Thank you Dr Reid, those are all my questions. 

JUDGE DOOGAN: 
Thank you Ms Mason.  Were there any other claimant counsel?  No.  5 

Ms Ennor? 

RACHAEL ENNOR: 
Kia ora. 

(12:11) RACHAEL ENNOR TO DR PAPAARANGI REID: 
Q. Tēnā koe Dr Reid. 10 

A. Kia ora. 

Q. The paper that has been presented this morning, you described it as 

being a very good backgrounder as to the issues associated with 

biologics, yes?  And you are supportive of the conclusion that this paper 

reaches, correct? 15 

A. I am supportive. 

Q. Yes.  Your concerns relate primarily to New Zealand’s ability to regulate 

for public health and the potential of increased costs and the impact that 

that has on lives and quality of lives should that occur, that’s correct? 

A. And I would have to say that my concern is that Māori are more 20 

marginalised than the non-indigenous population and therefore bear the 

brunt, I would just like to go back to what I said about the 

World Health Organisation Commission on the social determinants of 

health, said that trade agreements are dis-equalising and have a worse 

affect on the poor. 25 

Q. Mhm, yes, and you’ve acknowledged that the detailed terms of this 

particular trade agreement you have some familiarity with but you will 

leave to the experts for the details as to how it all works? 

A. I'm not a lawyer. 

Q. Thank you, and you’ve made reference to the TPP’s ability for 30 

Government to carve out from ISDS tobacco control matters, yes?  And 
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you are also aware that the transparency annexed in which the 

provisions related to Pharmac are also carved out from challenge in 

front of ISDS, yes? 

A. Yes, but as I noted in my oral submission, I'm concerned that in the 

case of tobacco control, the Government has said in the NIA that they 5 

will take extra measures. 

Q. Mhm. 

A. For tobacco control. 

Q. Are you aware that the Government has signalled that it will take up that 

option within the TPPA to restrict any challenge to tobacco control 10 

measures under ISDS? 

A. Yes, but what I read out from the NIA was that this would offer additional 

protection for New Zealand’s proposed introduction and I wonder why if 

we are protected under the general ability of Government to rule out 

ISDS challenges, why do we have to have specific measures, because 15 

tobacco control is just one, it is going to be sugar sweetened beverages, 

it’s going to be alcohol that needs control.  There’s a lot of things in the 

public health domain that will need control and it’s all very well saying, 

“Oh, well we’ve got specifically tobacco sorted but what about the next 

public health challenge,” we’re being locked in for something that’s not 20 

prepared for a future. 

Q. Mhm, so if you understood that there are multiple different parts of the 

TPP that do different things and there are overlapping protections in 

some areas, you’d – your concern is whether the Government’s ability to 

provide for public health is effectively protected through the TPP, yes? 25 

A. Really? 

Q. Yes, so sorry, I think I'll leave the questions to the detailed expert 

questions as to how those different protections within the TPP – 

A. Yes. 

Q. – form a hold to provide that protection, thank you. 30 

A. Yes. 
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(12:15) TANIA SIMPSON TO DR PAPAARANGI REID: 
Q. Tēnā koe. 

A. Tēnā koe. 

Q. If the TPPA did create increased costs under the current Pharmac 

model, the Crown would, in theory, have the ability to increase budget or 5 

introduce other type of policy measures to compensate for that, isn’t that 

right?  They’d have that option to be able to counter that? 

A. Mhm. 

Q. So is your concern that they wouldn’t do that? 

A. First of all I'd probably disagree with your first word of “if.”  I think there’s 10 

already been an admission that it will cost extra money. 

Q. Okay. 

A. Secondly, yes, the Government has – Prime Minister Key has said it 

won’t have any impact, there will be increase in cost of medicines, it 

won’t impact on patient, cost of patients.  Cost of patients is already 15 

problematic for a proportion of Māori, but so the increase in cost is going 

to have to come from somewhere, and so it’s either going to come from 

the Government providing extra to the Pharmac budget which doesn’t 

come from taxing big farmer companies, it comes from, you know, the 

New Zealand taxpayers which include the most vulnerable and it also 20 

comes probably at a cost of cutting somewhere else and that’s what 

concerns me.  The other thing is that the other option would be that it 

takes longer to get the newer drugs part of the subsidised scheme.  So 

with a capped budget you can only afford, you can’t afford as many as 

you would if the drugs were cheaper, if the biosimilars became cheaper 25 

sooner, does that make sense? 

Q. Okay, yes, thank you. 

(12:17) DAVID COCHRANE TO DR PAPAARANGI REID: 
Q. Can I just follow up on that question?  Mr Key’s statement which I saw, it 

was public and I notice it’s in Ms Kelsey’s evidence is that the estimated 30 

cost is about $4.5 million in the first year and $2 million every year 

thereafter for Pharmac. 
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A. Mhm. 

Q. Now in a budget of $800 million spending, that’s about .2% which is kind 

of around the margin of error, isn’t it?  I mean how hard is it going to be 

for the Crown to do that?  The Crown can fund a 75% cost blowout on a 

Ministry of Health office block.  Surely it’s not going to find it very hard to 5 

find a .2% increase.  You know, a few less people get sick and 

whatever, .2% is tiny, you know, it’s minute. 

A. I think the point is that the costs that are being referred to there are the 

increased costs of processes of change that Pharmac will have to do to 

meet the new requirements.  They’re not increasing costs of the 10 

downstream effects that might happen because of less availability of 

new drugs because of the increased time of biosimilars coming to 

market et cetera. 

Q. Okay, the evidence doesn’t draw that distinction, that’s fine. 

A. Yes, I – 15 

Q. Well, it’s such a tiny amount, I just can’t see the point of your argument, 

it’s a pinhead argument really, at .2%. 

A. I agree with you but I think that costing hasn’t been – doesn’t fully 

explore the true cost that a health economist would explore in that 

including lives lost with extra time taken, those sort of areas. 20 

Q. You said that the – I'm just a bit unclear, because I understood that the 

biologic period in the TPPA was five years, is that right? 

A. I think that the NIA says that it’s at least five years. 

Q. But the TPPA, the terms are settled so we have a number and you’re 

saying the drug companies might be pushing for eight, but isn’t it a bit 25 

too late for them to push for eight now?  Unless we’re going to – it’s 

either five or it’s eight or it’s some other number, but surely it’s a fixed 

number if the thing has been signed up. 

A. I've noted before that there is this grey area of up to, of at least five 

years plus other measures and I don’t know what the clarity is around 30 

that to increase that time to eight years. 

Q. Okay, thank you. 
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(12:20) JUDGE DOOGAN TO DR PAPAARANGI REID: 
Q. Dr Reid, you referred in your first brief and you mentioned it in your 

summary this proposal for an independent comprehensive and publicly 

available health impact assessment prior to signing the TPPA and you 

said that that assessment would follow the recommendations of the 5 

WHO Commission.  The kind of assessment that you’re referring to, is 

that a readily available or standard process that the WHO has 

promulgated? 

A. At the time when the WHO Commission reported in 2008 it 

acknowledged that health equity impact assessments were a new 10 

science.  However, health impact assessments and environment impact 

assessments have developed rapidly over the last couple of decades 

and the WHO Commission felt it was really important for the science to 

develop for health impact assessments focussed on equity.  And I’ve got 

no reason why New Zealand shouldn’t be – this example shouldn’t be 15 

part of that developing science. 

Q. All right.  So in your evidence you referred to a group of health 

professionals in the journal of the New Zealand Doctor arguing for such 

a health impact assessment at that time and I think that reference was 

from a 2014 journal reference.  Was there a model for it for such a 20 

health assessment or health impact assessment that could be applied 

by the New Zealand Government if it had chosen to do so? 

A. Thank you.  Some academics in Australia performed a health impact 

assessment for Australia, it wasn’t focussed particularly on equity but it 

did have some focus on equity.  So there is a model that was used in 25 

the lead up to the TPPA by Australia. 

Q. And that was focused on the TPPA in Australia? 

A. Mhm. 

Q. All right.  And when was that work or assessment done in Australia? 

A. I would be guessing but I would say in 2014, ’15. 30 

Q. All right. 

A. But I can find that reference for you. 
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Q. And so far as you’re aware, apart from this proposal in that medical 

journal was this idea put to the New Zealand Government more 

formally?  Was a request made? 

A. I think I'm unsure.  I would have to go back to the letters that we wrote 

to – the exact wording of the letters that we wrote to the 5 

Minister of Health and who forwarded it to Honourable Mr Groser and 

the letter that was written to the Prime Minister, the letter that appeared 

in the Lancet Journal article from Australia, and recently the 

New Zealand Medical Journal has also published another editorial on 

this issue. 10 

Q. All right. 

A. So I would have to check.  But I would – in an assessment of an issue 

like this that has significant health implications, I would assume that the 

Ministry of Health would have had a voice.  And the Ministry of Health 

who is fully engaged with the World Health Organisation should have 15 

ought to have drawn strength from what the Commission on the 

Social Determinants of Health who has a whole chapter on the 

implications for trade agreements and what they recommended.  So I 

would assume it would be best practice to go to those documents. 

Q. All right.  And you referred to correspondence to Minister Groser and to 20 

the Prime Minister – 

A. It was the Minister of Health who wrote to us and said he forwarded it to 

Minister Groser. 

Q. All right.  And what was the response, the ultimate response back to you 

or your colleagues from the Minister? 25 

A. “Thank you for your concerns, I’ll forward it to the Minister Groser.  

Thank you for your concerns and…”  Not much.  You know, we did get 

letters saying we could go to this or that consultation.  No, this 

information session at Sky City the first one. 

Q. All right.  So that correspondence dates quite recently or – 30 

A. No, a couple of – a year or two ago. 

Q. All right, thank you. 

A. I can find those dates for you.  I can even get a copy it’s on my laptop. 
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Q. All right. 

(12:25) DAVID COCHRANE TO DR PAPAARANGI REID CONTINUES: 
Q. Just on the same point, you said that the Australian academics had 

done one so I assume the Australian Government didn’t do it? 

A. Not the Australia Government, no. 5 

Q. Did any of the other 10 countries do it? 

A. Not that I know of. 

Q. So we’re not out of step, nobody does them. 

A. Well it depends if you want to lead or follow. 

Q. Yes, I'm just saying I mean I'm trying to find out whether we’re not 10 

meeting the international standard or we are, or where we’re at with 

that.  If it’s – you know if the other countries – if Canada did one and we 

didn’t – 

A. The other countries didn’t. 

Q. – that would be very relevant. 15 

A. To my knowledge the other countries didn’t. 

Q. Thank you. 

JUDGE DOOGAN: 
All right, thank you.  Thank you Dr Reid.  Thank you for your evidence, kia 

ora. 20 

DR PAPAARANGI REID: 
Kia ora. 

ANNETTE SYKES: 
Sir is this an appropriate time for Professor Kelsey to be called? 

JUDGE DOOGAN: 25 

Yes. 
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ANNETTE SYKES: 
Thank you.  Sir we’ve got the hardcopy of these documents that she may refer 

to, but I will lead her through them at the end of her opening. 

JUDGE DOOGAN: 
All right, thank you. 5 

ANNETTE SYKES: 
Thank you. 

JUDGE DOOGAN: 
Tēnā koe Professor Kelsey. 

 10 

(12:26) PROFESSOR ELIZABETH JANE KELSEY: 
E rau rangatira mā, a ngā mema o te Taraipiunara, a me ngā iwi katoa tēnā 

koutou.  A ki taku hoa a Kathy haere atu, moe mai rā.  Ki te rangatira whai i te 

tika me te pono Ranginui haere, haere, haere atu rā.  [Interpreter:  To my 

friend Kathy, farewell, rest in peace.  And to the chief who sought justice and 15 

truth, farewell.] 

 

I know that a lot of what you will have had put in front of you in relation to this 

claim will be out of your comfort zone for most of you and for many of the 

counsel as well and I apologise in advance or in retrospect if some of the 20 

affidavits have descended into a world of trade and investment lawyers rather 

forgetting the kaupapa of this place which is tino rangatiratanga and 

te Tiriti o Waitangi.  So today I want to make sure in the opening comments 

that I made, I draw those links and I will provide a written version of these 

comments hopefully in the next day or two to the Tribunal. 25 

 

I suppose following the theme about time, I'm told that university lecturers 

always work on 50 minute slots, so I will do my very best to make sure that I 

don’t do that.  But I do want to start with some context and what might be 

referred to as the whakapapa of this claim. 30 
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I explained this in the first affidavit that I began working on these issues of 

international trade and investment agreements back in 1990 when the 

Māori Council of Churches sent me to Brussels to try to find out what the 

implications were of what were then the Uruguay Round negotiations at the 

GATT that formed subsequently the World Trade Organisation and that was 5 

actually the year of the 150th centenary of the Treaty when these issues of tino 

rangatiratanga were very vibrant.  And it came out of the conflicts that there 

had been in the 1980s which I worked on as well which were around the 

policies of corporatisation, privatisation of the forestry and the coal and the 

fisheries, local government reform, resource management reform and so on.  10 

Where the questions were partly conceptual.  They were about clashes of 

world views.  They were about power of who had the authority to make 

decisions.  The meaning of Te Tiriti and concepts of the principles were only 

emerging at that stage and what became clear in those early stages of the 

agreements on services and intellectual property rights was that there were 15 

some fundamental collisions here and I remember well going to a hui in 1994, 

I can’t remember the name of the marae but it was as you go out to the Hutt, 

hosted by the New Zealand Māori Congress. 

1230 

 20 

It was the time when the Mātaatua Declaration on the rights of traditional 

knowledge and indigenous peoples had been generated as an international 

document and it was in the early phases of the Wai 262 claim and I remember 

vividly Moana Jackson there explaining patiently the conceptual problems with 

the intellectual rights regime of what became TRIPS, the intellectual property 25 

rights agreement in the World Trade Organisation and I remember equally the 

person from MFAT getting up and saying, “Yes, but what article of TRIPS do 

you disagree with?”  And it seemed to me that that kind of encapsulates the 

discussion we’re having around the TPPA. 

 30 

You know on the one hand the lawyers are balancing legal angels on 

pinheads, in some cases very slippery pinheads when the bigger arguments 

coming from te ao Māori are about the conceptual framework or about tino 
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rangatiratanga or about power asymmetries, about why do foreign investors 

get rights guaranteed to them that are enforceable that we don’t have and 

then why do we have to rely on an exception provision in an agreement and 

so it’s this tension I think that underpins what we’re seeing in the discussions 

today and that after the World Trade Organisation came into being, when we 5 

saw that the only protection for Māori in there was a provision in the services 

schedule to allow the Government to adopt measures that were more 

favourable to Māori commercial or industrial undertakings and that was it. 

 

So subsequent to that when there was the leak of the text on the multilateral 10 

agreement on investment, that became very actively engaged by Māori, so it 

wasn’t just the intellectual property issues, it was also the investment issues.  I 

remember there was a hīkoi across the bridge.  It was a real challenge to the 

Government with many hui being held around the place and debates around 

what kind of protections there would be, not just here but also in Canada for 15 

indigenous rights and that extended in 2000 when the GATT negotiation, the 

Trade and Services Agreement was coming up for negotiation again and the 

question was, well what is the protection going to be?  And at that stage 

Te Puni Kōkiri played a really important role.  It was at the time when 

Aroha Mead was in there and had been doing a lot of work on IP issues and 20 

that’s the backdrop to the drafting of the Treaty exception that got introduced 

into the Singapore FTA but was introduced again without actually the text 

going out to anyone to look at to see whether it was going to be adequate, it 

just was included in the negotiation and from that time onwards it’s been rolled 

on. 25 

 

Now the Singapore Agreement as both myself and 

Associate Professor Kawharu point out, was the first of those bilateral 

agreements and it was actually nothing like what we have now in relation to 

investment, absolutely nothing like it and it doesn’t surprise me that they didn’t 30 

put their minds to the investment issues despite the MAI debate and it strikes 

me that had there been a proper engagement around these issues right back 

then or at any stage actually since then, we wouldn’t be facing some of the 
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problems that we’re facing in this hearing today and I pointed out the 

problems with that exception in my submission on the Singapore 

New Zealand FTA.  Not everything that we’re pointing out now, because some 

things have changed. 

 5 

But it’s not as if MFAT hasn’t been put on notice that there were problems and 

so I wanted to set that backdrop because these issues aren’t new.  They’re 

the culmination of requests and pressures and concerns that have been 

raised over time and so I have become a bit distressed as I've been working 

through affidavit after affidavit and we’ve got narrower and narrower and 10 

narrower in looking at legal issues that the technical legal debates are actually 

leaving behind the fundamental concerns that were being raised and still are 

being raised about agreements such as this and so I wanted to set that 

backdrop because it is also fundamental to the way that I've approached the 

case studies.  Because for me if the Treaty exception is adequate, it actually 15 

has to be able to deal with those big picture issues. 

 

I'd like to say something briefly about what is new about the TPPA and I'm not 

going to go into the economic arguments, I'm very happy to do so if anyone 

wants to ask me about them, other than to point out that there are numerous 20 

studies, that some of which were completed before the agreement was 

concluded in the Government’s assessments if the economic gains were 

released, but a number since then as well including from Tufts University in 

the US using an UNCTAD model that involves much more realistic 

assessments, another domestic analysis and an expert’s paper on the 25 

economic issues and as I said I'm happy to talk about them.  But that I think is 

a diversion from what we’re dealing with here. 

 

I am more concerned about the failure to analyse the costs and that’s not just 

the economic costs, but the costs in terms of the broader impact on 30 

te ao Māori.  The advocates of the agreement have consistently said that this 

agreement is novel because it goes further behind the border in imposing 

disciplines on what Governments can do domestically and that includes new 
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rules and it includes new processes about the rights of States and the rights of 

foreign investors to participate in domestic decisions, as well as more 

extensive rules around issues like State-owned enterprises and so on that had 

never been in previous agreements. 

 5 

But it’s also really significant because it involves players that we haven’t had 

agreements with before and the most significant of these of course is the 

United States but Japan is also important.  But it’s especially important when 

we’re looking at the investment chapter of this agreement.  New Zealand does 

have existing investment chapters with other countries.  It doesn’t have all the 10 

provisions in it that the TPPA has, has some less procedural safeguards in a 

couple of them, but the big difference here is not just some additional 

protections for investors say in relation to investment contracts, but that the 

US is responsible for 20% of the Investor State dispute. 

 15 

So American corporations are highly litigious.  Those that we have 

agreements with at present are not.  They tend to deal with matters in other 

ways and even China, which is a big investor here has only once raised the 

spectre of using the investment chapter and that was a rather coded threat 

over the Crafar Farms and so we’re moving into a totally different zone of risk 20 

here.  In addition to that, some of the process issues that are in the TPPA 

cumulatively add to the potential for both States and foreign investors to put 

more pressure on New Zealand and I'm going to refer to the chilling effect 

issues shortly, but there is, in exhibit O in the first affidavit from me an article 

which was then written about tobacco but it could apply to many other things 25 

that points to at least seven chapters in the agreement where there are 

additional rights of intervention of asking, of putting information in front of 

decision makers, of asking for explanations for why things haven’t been 

adopted that the investor has proposed and those mechanisms, reason why 

the article was on tobacco was I'd gone through in Australia, I'd done quite a 30 

lot of work on the tobacco issue and there what the tobacco companies did 

was they trawled the Information Act and they used all the regulatory impact 
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statements and they used everything they could to bring an evidence portfolio 

together to use to attack the Australian Government. 

1240 

 

And whilst the Australian Government ended up winning the constitutional 5 

case in Australia because there wasn’t a financial benefit or a pecuniary 

benefit to the Government from the taking of the tobacco logos et cetera.  And 

it won the Investor State dispute with Hong Kong on jurisdictional issue 

because Phillip Morris tried to bunny hop up to Hong Kong to take advantage 

of an agreement.  The substantive issues haven’t still been addressed and we 10 

still have the State disputes happening in the World Trade Organisation.   

 

But what it had done there was to accumulate all of this evidence that it was 

going to use against the Government in those disputes and we can see the 

accumulation and I do that in that article, throughout the TPPA of the ways 15 

that the subtle intrusions culminate in the potential threat for an Investor State 

dispute.  And so I think it’s important that we see the agreement, not in little 

silos and little rules, but we actually see its cumulative impact especially in 

hands of US investors as being significantly different. 

 20 

In relation to core issues, whilst in the later stages, the questions have been 

narrowed down much more to in particular in the most recent ones, to fracking 

and water and some scenarios on that, I have said in every affidavit that there 

are still some major concerns about the other issues that I’ve raised in my 

initial affidavit.  One is Wai 262, Wai 262 is still never been adequately 25 

addressed.  That issue was raised using the UPOV 91 example in the early 

stages of this hearing.  I was intrigued to see that there was no such 

protection written in to the earlier leaked drafts of IP and I kind of wonder 

whether that was as a result of the Tribunal claim in fact having been lodged 

and had the claim not been lodged there wouldn’t have been a Treaty of 30 

Waitangi provision in relation to UPOV 91.  But one of the things that 

concerns me with what the Government has put in there is that not only does 

it replicate some of the problems with the Treaty of Waitangi exception, but 
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there isn’t actually a solution in there.  It says, “We shall find a solution in the 

next three years.”  And the solution is equivalent to adopting UPOV 91 and 

the Wai 262 claim said there is a problem, there is a collision between Wai 

262 with indigenous rights in terms of Māori under te Tiriti, and UPOV 91.   

 5 

And so what happens if that’s not resolved?  It’s deferred it rather than solved 

the problem and there is a paper that was exhibit I in my 6th affidavit from a 

number of Māori experts including Dr Carwin Jones who talks about the 

intellectual property issues which reinforces that ongoing problem. 

 10 

Second ongoing problem is affordable medicines which Dr Reid has just 

referred to and to clarify one of the questions that came up there about 

biologics, at the very last stage of the negotiations, in fact the night before the 

negotiations were concluded, the Australian Government proposed an 

alternative to the eight years of data protection for biologics that the US had 15 

been insisting on.  And the terminology is five years plus some additional 

processes, plus a recognition that there delays in marketing, to paraphrase it, 

to produce a comparable outcome, a comparable outcome to the eight years. 

 

Now this I can tell you is the subject of very intense ongoing debate amongst 20 

the lawyers as to what that means.  It is also the subject to very intense 

pressure inside the US Congress who are insisting that there be written 

clarifications that this is the equivalent to eight years before they will certify 

New Zealand’s compliance or any other country, Australia as well I presume, 

compliance with what the US understands is required for the agreement to 25 

come into force.  And that is what we call the certification process.  The US 

will not certify until each country has complied with the US understanding of 

what the obligations are.   

 

And there’s just a recent document which is the first one that I wanted to 30 

present that says, “Quite explicitly from legal counsel from the USTR who was 

involved in these negotiations, every country understands that and the coming 
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into force provisions were specifically designed to ensure certification can 

happen.” 

 

So the kinds of concerns that Dr Reid was raising in particular if you look at 

the Keytruda debate that we’ve got at present, the melanoma drugs, and if 5 

you think that those are going to be the new drugs that we’re going to have 

that Pharmac’s going to have to fund, and it can't get access to biosimilars at 

an earlier stage, then the Pharmac budget is going to bust.  And if a Pharmac 

budget busts then that is what the Pharmaceutical industry wanted, not 

because New Zealand’s important, but because Pharmac is seen as a very 10 

effective model in being able to bargain down prices using generics and using 

its capped budget and other countries have been looking at following. 

 

And so there are big, big risks with the terminology that is in there that is very 

vague and where there is a written requirement to re-enter negotiations in 15 

10 years’ time after the agreement comes into force on the term of biologics. 

ANNETTE SYKES: 
Jane can we just ask you to pause there, so the document you just referred to 

in the bundle that’s just to be circulated to the Tribunal –  

PROFESSOR ELIZABETH JANE KELSEY: 20 

Yes. 

ANNETTE SYKES: 
– is document, the first document in that bundle.  Can you just describe it to 

the Tribunal and how you got it? 

PROFESSOR ELIZABETH JANE KELSEY: 25 

Yes it’s dated the 4th of March and it’s a statement from a US official and an 

expert journal which is called, “Inside US Trade.”  And it is a document where 

Maria Pagan, Deputy General Counsel and the US Trade representative laid 

out how the US would implement the certification requirements under the 

TPPA. 30 
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So we still are far from out of the woods on medicines and this raises one of 

the real concerns about the Treaty exception because the Treaty exception 

requires there to be more favourable treatment to Māori.  Now if the health 

concerns were about equity concerns and about the disproportionate impacts 5 

on Māori of access to or lack of access to affordable medicines, Treaty of 

Waitangi exceptions not going to solve any problems.   

 

And the Crown asked a question of Dr Reid about the other exceptions.  I’m 

sure that they are going to ask me that later, and so I am very happy to 10 

address those. 

 

Very briefly, the third of the issues there was on tobacco.  The ISDS exception 

on tobacco which the Australians have actually now taken the steps to adopt 

New Zealand’s, has said it will but hasn’t yet, it does not apply to State-State 15 

disputes and doesn’t apply to other parts of the agreements such as the 

regulatory coherence and transparency provisions that are the trawling 

mechanisms that I explained. 

 

And we know that there is a lot of pressure on the US around this exception, 20 

the exception is one of the three issues that have been highlighted by 

members of congress that have to be dealt with before they will agree key 

people in congress will agree to devote in congress on the TPPA and they will 

insist it becomes a certification issue.  And there is a – that’s the second 

document which is a very recent document just setting out that position in the 25 

congress. 

 

And so I wanted to make sure that those issues didn’t get lost in subsequent 

discussion around the particular scenarios because they all raise problems 

about that entry point for the Treaty exception of more favourable treatment to 30 

Māori so they are ones where one would have to fall back on other exceptions 

in the provision. 
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The next point I wanted to address is coming down to the investment law 

issues.  I was surprised I suppose, that the Crown has not acknowledged that 

there is any crisis confronting the investment arbitration regime.  Everything 

you read at present is about the crisis in the investment arbitration regime.  I 

was at the World Investment Forum at UNCTAD in Geneva late 2014, country 5 

after country after country got up and talked about the problems, of some 

talking about the need to correct them within the agreement, some talking 

about withdrawing from the agreements or withdrawing from the World Bank’s 

ICSID facility that sets the arbitrations up and some of them are.  South Africa 

is withdrawing and setting up domestic regimes that came after a case that I 10 

refer to hear in the Piero Foresti case which was about post-apartheid 

redistribution. 

1250 

 

Brazil has done a new bilateral investment treaty that pulls back the right of 15 

the State to regulate.  India has one that was initially much more substantive 

in social rights.  I think they had an internal battle there, but it still puts real 

restrictions on who can be an arbitrator.  So these things are happening and 

indeed if I – I suppose it’s about my expertise.  I just received a three year 

Marsden Grant for $600,000 to investigate strategies and options for exiting 20 

these agreements and one of the three case studies is tobacco.  One of the 

case studies is on investment and the third one is actually about capital 

controls which thankfully we won’t have to deal with today. 

 

But this is very real and the Crown is in a state of denial in its presentations 25 

that there is a problem and for me that problem underpins all of the scenarios 

and indeed I quoted in my first affidavit from UNCTAD’s 2012 World 

Investment Report where it listed a list of well documented shortcomings and 

those shortcomings are almost exclusively not addressed in the TPPA, a 

couple of them are and they include the overly expensive use of the 30 

agreements, the inadequacy of the review mechanisms, the conflict of interest 

of the arbitrators, the problem that you have parties nominating their own 

Judges, the secrecy – secrecy has been dealt with to some extent, but the 
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high cost and the lengths of the arbitration and overall concerns about the 

legitimacy and equity of the system and that’s been reiterated by the 

UN Rapporteur on the rights of indigenous peoples in the statement I included 

in a later affidavit where she focused on Investor State dispute settlement as 

being a real threat to indigenous peoples and she has now just embarked on 5 

a series of regional meetings around the world with indigenous peoples to talk 

about the issues. 

 

So there are real dilemmas inside the system which are highlighted in terms of 

three of the particular points that I see as problematic, one is the 10 

unpredictability of the arbitral decisions.  A second is the systemic nature of 

the chilling effect of investment arbitration on decisions and third a kind of 

again a state of denial that OECD countries are vulnerable and not just 

developing countries. 

 15 

The unpredictability is a real problem.  It’s a problem because terminology is 

different, but it’s a problem because as the article from Howse and Chalamish 

in my seventh affidavit points out, you can’t just take trade jurisprudence 

where there is a pool of jurisprudence where there is a pool or jurisprudence 

developing in the World Trade Organisation and move it across into an 20 

investment tribunal, because an investment tribunal is a totally different beast.  

It exists for a different purpose, it has different functions, has different rules 

and they point out quite clearly that the modus operandi affects what you can 

do about assuming there is a precedent system in certainty and what we have 

as we see in the TPPA context is different wording and different context 25 

makes interpretation even more problematic. 

 

The most problematic which is the minimum standard of treatment rule, which 

is the one most relied on by investors is an empty box into which Tribunals are 

putting lots of different things.  The reference that supposedly clarifies what is 30 

a minimum standard of treatment including fair and equitable treatment of an 

investor refers to customary international law and so you now have Tribunals 

interpreting what is customary international law and they’re interpreting it 
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differently and indeed to the point where they are supposed to be interpreting 

it, according to State practice, but the US said in their submission on the 

Messer dispute, which again is document in my affidavit that the Bilcon case 

which we’ve talked about quite a lot in the affidavits didn’t apply that text.  It 

applied precedence from an earlier investment tribunal that didn’t apply that 5 

test either and so we have a mess and there is an attempt by some to make 

order of the mess but the mess is still there and it’s highly unpredictable. 

 

So certainly my view of Dr Ridings’ attempt to rely on the Glamis decision is 

countered by the kind of other decisions that Matthew Porterfield and others in 10 

annexes or exhibits points to.  I could give many more legal arguments about 

that but I won’t. 

 

I did just want to point to one interesting comment from a former arbitrator 

George Kahale, not former, a current investment lawyer, George Kahale who 15 

said one of the problems that we have even with the notion of precedence in 

these cases is that you have arbitrators creating precedence for their own 

benefits to use in future cases, because it’s not a robust judicial process.  Now 

it’s not to say everyone does that, but there is enough of it happening for it to 

be a problem. 20 

 

The second of the systemic problems that I wanted to raise with investment 

was what we call the chilling effect and that has been very seriously 

downplayed by the Crown.  It’s been recognised in existence for a long time.  

It was very explicitly referred to in the descending judgment of 25 

Professor McRae in the Bilcon case recently.  I think the New Zealand 

Government’s decision to defer plain packaging tobacco until it had seen the 

outcome of the Australian litigation is another example of the chilling effect.  

Again, it doesn’t always happen and it’s hard to identify it when a Government 

hasn’t done something, what the reasons for it not doing it is, but there is an 30 

increasing amount of empirical research now showing the chilling effect. 
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It takes several forms.  This micro chilling, micro chilling is a direct threat, 

“You introduced this, we’ll sue,” which is what we’ve had on the tobacco.  And 

we have lots of examples of companies saying that.  The second is also at a 

micro level of a particular policy, which is you introducing that policy when you 

know that similar policies in other places are being challenged, so it’s the 5 

precedent setting nature of the dispute and the tobacco companies are 

notorious for doing that but so are the mining companies for example.  Not 

just to have a chilling effect on the individual country, but to have a chilling 

effect on others who might think of doing the same and then you have the 

macro chilling effect which is the more systemic impacts on decision making 10 

processes inside Government and there is a very interesting new empirical 

piece of work by Gus van Harten which I have just received that I wanted to 

introduce based on interviews with policy makers in Ontario, about the factors 

that influenced their decisions and on environmental policy in particular in 

Ontario being in the heartland of the NAFTA disputes between the US and 15 

Canada is where a lot of this research is coming out and what his interviews 

show is that Government Ministries have changed their decision making to 

account for concerns about ISDS that once there has been one dispute it’s 

like to figure much more prominently in policymakers decision-making not just 

in that area but more generally.  That trade ministries and trade lawyers are 20 

exerting a lot more influence over decision-making inside Governments and 

pushing for more centralised vetting so that domestic policies are being vetted 

against assessments under agreements.  And there are reported suspicions 

from some officials that in fact the trade and investment experts in 

Government were saying that industry were going to object when the knew 25 

that industry were going to object but actually were using it as a deterrent, 

which I am sure wouldn’t happen here but they discovered it there. 

1300 

 

And so that paper by Gus Van Harten is the next one that I would like to 30 

introduce and I'm not going to go into detail on the two others from an 

Australian academic Kyla Teinhaara which also talk about the chilling effect, 

but just to highlight a couple of points – 
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MIKE HERON: 
Actually at some stage can the Crown have the opportunity to make 

submissions on the very late submission of expert opinion which the Crown 

itself is being denied the opportunity of doing.  And these for example this one 

which we have just received the Gus Van Harten one I don’t think much turns 5 

on it but this comes from 2015.  So – 

JUDGE DOOGAN: 
Yes. 

MIKE HERON: 
– when at some stage if we could just make that point. 10 

JUDGE DOOGAN: 
Once Professor Kelsey has concluded her opening it’s likely we’ll probably 

break at that point.  After the lunch adjournment you can address some of 

these issues at that point if you wish, or at around the Crown opening time. 

MIKE HERON: 15 

I'm in your hands Mr Chair.  Yes whenever that suits, thanks.  I just want to 

note the Crown’s position on this, thanks. 

JUDGE DOOGAN: 
All right. 

PROFESSOR ELIZABETH JANE KELSEY: 20 

If I can clarify, it was in particular after Dr Walker’s last affidavit that I thought it 

was really important that some of the very recent empirical material on the 

chilling effect was able to be brought to the Tribunal.  So that was the reason. 

JUDGE DOOGAN: 
All right. 25 
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PROFESSOR ELIZABETH JANE KELSEY: 
I understand the Crown’s position. 

JUDGE DOOGAN: 
All right.  If you perhaps continue Professor Kelsey we’ll come back to this 

question about how we treat the documents after we’ve heard from the Crown 5 

and from your counsel also, okay. 

PROFESSOR ELIZABETH JANE KELSEY: 
The other point I wanted to make about Dr Teinhaara’s view though is it goes 

back to what I said at the beginning of her paper, it goes back to what I said at 

the beginning that she’s a political scientist and she says there are real 10 

dangers when lawyers are left to focus on the meaning of terminology in an 

arena such as investment arbitration.  You need to have political scientists.  

You need to have policy makers.  You need to have people who can actually 

look at the systemic operations and affects of Investor State disputes. 

 15 

The third of the points which Dr Walker raised as well as in passing 

Dr Ridings, but it was the fact that both of them were now saying it, that I 

thought was particularly important was the claim that State’s win more cases 

than investors, especially States from OECD countries.  And that’s actually a 

– and I'm not imputing any dishonesty here – but it’s kind of slight of hand 20 

statistic, especially if you take into account now the fact that UNCTAD in 2014 

said 40% of the Investor State disputes are against OECD countries.  So the 

number of those is increasing quite dramatically because the number of the 

agreements amongst them is increasing, amongst other factors.  And there is 

actually a little hiccup with the figure that Dr Walker cites, it’s actually 32% of 25 

disputes not 14% of disputes that OECD countries. 

 

But State’s don’t ever win these disputes.  I mean State’s aren’t suing 

investors.  It’s investors who are suing State’s.  So State’s either don’t lose.  

Although as I quoted in one of the affidavits Australia is reputed to have paid 30 

$50 million in the legal costs to defend the Plain Packaging case and it’s not 

guaranteed certainly to get that back.  But if you look at the figures and you 
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put together the ones that the investor has won and the ones that were settled 

which means the investor got something but not everything the investor was 

asking for, you end up with 62% of the cases in the investor’s hands. 

 

Now some of the settlements are actually bigger than some of the wins and 5 

indeed, some of the settlements are not monetary settlements but are, “Okay, 

we’ll withdraw that measure.”  And so you have to be very careful about the 

kind of mechanisms.   

 

I mean one of the notorious examples of a settlement was in Canada where 10 

Dell Chemicals got Quebec to issue a public statement saying, “24D was safe 

for human health.”  Now that’s a very big settlement and it’s a win for them, 

especially in a systemic effect for others who might think to ban it. 

 

Of course, we don’t know how many disputes have been settled that don’t get 15 

to a Tribunal. 

 

And Dr Kahale made another really important point, he says, “some of the 

disputes that State’s win should never ever, ever have got to a Tribunal.”  So 

it’s not surprising they win some of them, they should never ever got there in 20 

the first place. 

 

Now there are in the TPPA some mechanisms to try to stop that happening 

but that’s not the case with the figures relied on here.  And even if a State 

wins a dispute it can still have a chilling effect on other Government’s being 25 

prepared to do similar things in the future.  So those stats need to be put 

carefully into perspective. 

 

In addition, Dr Van Harten in an empirical study that I exhibited in the 7th 

affidavit did a study of a database that he’s been developing this massive 30 

database of the publicly available arbitral decisions which showed a tendency 

of arbitrators to favour investors over States and a tendency to favour foreign 

investors from big western rich countries over the investors from less rich 
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countries and the US over all States.  And he puts this down to issues around 

the arbitrators and issues that it’s the OECD States, the capital exporting 

States who get to write the rules like they did in the TPPA and the US said 

very clearly what were the accepted rules. 

 5 

In relation to the Treaty Exception, as I said, it’s fundamentally problematic in 

Treaty terms that Māori have to rely on an Exception to an agreement.  The 

issue came up before about the Government invoking the Exception and one 

of the examples I would think of there is, especially had the Government not 

introduced the UPOV provision late in the piece and had done what the US 10 

wanted of New Zealand adopting UPOV and then decided that it wanted to do 

something that was going to be in breach of UPOV and in breach of the 

commitments it had made such as withdrawing from UPOV, it then would 

have to have been prepared to invoke the Treaty Exception in doing so.  

Likewise if it did something on biologics if it decided to break the rules on 15 

biologics because of interests of Māori would have to be prepared to then 

invoke the Treaty Exception.  So that’s the kind of examples that I think 

address that. 

1310 

 20 

When I approach an Exception either when I'm interpreting it or in a number of 

cases where I’ve helped to draft them, helped Governments to draft 

Exceptions, what I always start with is looking at what the opposition would do 

with it, all right, not looking at how you would justify it.  But if I was an investor 

or if I was another State party where would my attack points be in that 25 

exception and how would I plug the holes in that.  And I referred in my affidavit 

for example in the TPPA to the one that Malaysia had put forward on tobacco 

which said, if I can paraphrase from the public reports correctly, noting in this 

agreement shall apply to any measure adopted by any party in relation to 

tobacco control measures.  All right?  No chapeau’s, no provisions, no fancy 30 

wording, just plain there.  And that could have been done if we hadn’t kept 

rolling over the Singapore exception and then the government would have 

had to negotiate it, who knows what would have happened. 
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So when I look at the Treaty of Waitangi exception the obvious initial problem 

is most favourable treatment.  Not only is it not defined, and whilst I played 

with argument, does it have to be commercial?  I don’t think it does have to be 

commercial, that’s the difference between the GATT one and this one.  The 5 

GATT was about Commercial Industrial undertakings.  But it can’t be just 

generic breach of the rules that you then use the Treaty exception to justify 

something that has some benefits for Māori as well as benefits for everyone 

else, even if that was one of the objectives.  It’s not giving more favourable 

treatment to Māori in the sense that certainly an investor would want to argue 10 

it, and as I’ve argued investors arguments are more than often successful. 

 

There is no clear comparator more favourable than what, and it’s a real 

problem if you don’t have a comparator because you invite all sorts of creative 

interpretations.  And I note that Associate Professor Kawharu on paragraph 15 

68 shares my view on that. 

 

The chapeau, the language is not identical to the World Trade Organisation.  

It’s different terminology, it’s different context the chapeau.  You meet the 

standard tests, the more favourable treatment but that doesn’t get you out of 20 

the woods.  You have to – it has to be robust enough to withstand a challenge 

that it is not arbitrary or unjustified discrimination against an investor. 

 

It’s not only the exact wording in what we presume it was drawn from, the 

general exception provision, but it’s different wording because in the general 25 

exceptions its where like conditions prevail, and like conditions prevail that 

wording’s not in here so you can’t just bring the jurisprudence across from the 

WTO, as Howse and Chalamish I referred to earlier said you’ve got a different 

context in investment as well, it’s not a trade agreement.  It’s got different 

objectives, it’s got different rules, and it’s got different remedies, and 30 

Professor van Harten argues that you’re likely to have a pro investor 

interpretation when you have that kind of potential difference of opinion or 

interpretation.  And I’m much more sceptical than my colleagues about how 
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an investment tribunal will interpret such things, and having read both – 

recently the Bilcon case and the Lone Pine fracking claim, these things are 

constantly being raised as the stretching point of interpretation, whatever the 

interpretation is that can be pushed as far as possible. 

 5 

Arbitrary I think is a problem.  I think how arbitrary will be interpreted is again 

going to be very much in the hands of an investment tribunal and in Bilcon it 

took quite a broad definition of arbitrary. 

 

The last thing I want to raise about the exception is that paragraph 2 has a 10 

very big problem, and it became more and more apparent the more 

Dr Ridings and Associate Professor Kawharu and I looked at it.  And it comes 

back I think to its genesis in Singapore where the investment issues weren’t 

major.  It is quite possible for an investor to argue that the paragraph 2 which 

protects the interpretation of the treaty does not apply to Investor State 15 

Disputes Settlements.  It refers to dispute settlement.  It then refers to only 

chapter 28 which is the State-State dispute settlement using the word 

otherwise. 

 

When I’ve looked through the other parts of the agreement the provisions on 20 

annex 9(h) that deal with foreign investment vetting and excluding that, it 

excludes it from both explicitly, chapter 28 and chapter 9 section (b), 

Investor State Dispute Settlement, so it explicitly excludes it from both. 

 

Regulatory coherence talks specifically about dispute settlement chapter 28.  25 

Transparency annex refers to chapter 28, so they talk about both or one, the 

problem with paragraph 2 of the treaty exception is that it makes no reference 

to Investor State Dispute Settlement.  So you have to be prepared to read the 

word dispute settlement as covering both even though the rest of the 

paragraph only refers to State-State dispute settlement. 30 
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Now if I was an investor I would have a field day in running that argument, 

especially because investment tribunals do not like to limit their own 

jurisdiction. 

JUDGE DOOGAN: 
Professor Kelsey, I am not sure if you’re moving onto a new topic, we’re about 5 

the point where we were going to break for lunch.  Do you have much further? 

PROFESSOR ELIZABETH JANE KELSEY: 
No I’m only going to – because my issues are actually the big picture issues 

I’m only going to talk – I’ve got about eight points about the scenarios, so that 

will take me about five minutes. 10 

JUDGE DOOGAN: 
All right.  Perhaps if – what I’d suggest, if we’re going to move onto the 

scenarios that we break now for lunch and then you conclude with those 

points before questioning? 

PROFESSOR ELIZABETH JANE KELSEY: 15 

Sure. 

JUDGE DOOGAN: 
At that time Mr Heron, if you wish to be heard on these questions of the 

documents before we start the questioning well we can address that.  Thank 

you.  I should just also note that while the Tribunal is able to provide the 20 

morning, afternoon teas, aroha mai koutou you are on your own for lunch. 

 

It is 1.18 now, perhaps if we come back at perhaps 10 past two.  All right, 

thank you. 

HEARING ADJOURNS: 1.18 PM 25 
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HEARING RESUMES: 2.10 PM 

JUDGE DOOGAN: 
Kia ora anō, Professor Kelsey.  Carry on. 

PROFESSOR ELIZABETH JANE KELSEY: 
I do promise that it is not going to be long.  When the initial discussion was 5 

about having some case studies, my expectation that we would have case 

studies was drawing on the kind of concerns that the claimants had raised in 

the areas that had been flagged for the case studies, such as the Wai 262 

and the investment and mining issues, the affordable medicines, the tobacco 

and the water and so in my sixth affidavit a large amount of that was actually 10 

empirical material that was drawn from issues that had been raised by 

claimants and others, showing a diversity of views but also a commonality of 

views amongst Māori about ways in which the Crown’s actions were breaches 

of not just what they perceived as their Treaty rights, but rights in relation to 

the UN Declaration and He Whakaputanga and other sources. 15 

 

And the more we’ve tried to narrow them down, the more I feel that the voice 

of the claimants has actually got lost in the process and it’s been a very 

difficult task to narrow them down because you inevitably have hypotheticals 

that are both very specific but also not specific enough and I felt quite 20 

uncomfortable about the technical legal analysis about those, even though 

I've enjoyed the opportunity to discuss with my colleagues what we think the 

interpretations should be, but it’s not an academic exercise. 

 

I mentioned before that I had a very different approach to this from Dr Ridings.  25 

Dr Ridings said quite explicitly that she was, I don’t think I'm paraphrasing her 

unfairly, looking for the right answer, looking for what was the best legal 

interpretation of the provisions in the agreement and then when she came to 

look at the case studies to interpret those.  For reasons that I've already 

explained, I don’t think that you can actually do that in this arena.  In a way 30 

you have to look for the worst case scenario, because that’s what investors 
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are going to be looking at and they’re going to be using that as a basis for an 

argument, if it gets to a Tribunal, but they’re certainly going to be using it for 

an argument to try to pre-empt regulatory measures and policy measures 

before it gets anywhere near a dispute stage. 

 5 

So I think those are the two big differences, mine are empirically focused in 

drawing in from that and view the investment arbitration process especially as 

very contingent and uncertain.  I think Associate Professor Kawharu has tried 

also to find the legal answer but given some more context especially drawing 

on her experiences in Māori land issues and understanding of debates in the 10 

legal arena affecting Māori as well. 

 

Scenario 1, what I try to do and I must say these scenarios were drafted quite 

quickly because everyone was under pressure to try to get something to work 

with.  What I was interested in when I put that scenario together was the 15 

extent to which the protections for the existing foreign investment vetting 

regime would include empowering Māori in various ways as conditions of that 

regime.  There has been, as Dr Reid said in relation to the health issues 

arguments about impact assessment to be done.  There have been 

arguments in relation to standing orders reviews and national interest analysis 20 

in the past that there needed to be national interest analysis that had cost 

benefit analysis and proper Treaty impact analysis and so that was the 

genesis of trying to think about whether putting, as a condition for foreign 

investors that they had to have that kind of impact analysis, how far it would 

be covered. 25 

 

And I was thinking more, although we had to do this on paper, so we all had 

different interpretations, but I was thinking more of the kind of situations where 

an environmental impact assessment was done which had been set as a 

requirement for a foreign investor, but was something that was done a bit 30 

further down the track and the question I was interested in was if they failed 

that or if it showed issues that allowed Māori to withhold consent, would that 

be covered by the non-conforming measure that protected the right of 
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New Zealand to maintain the investment vetting regime and to change the 

criteria. 

 

Now I don’t have any argument with Associate Professor Kawharu or 

Dr Ridings about the interpretation of the vetting provisions and their 5 

application except for that point and when I had been reading recent disputes 

again about how an investor has complained around imposition of 

environmental impact assessments and how those have been addressed, I 

still maintain that there is an argument that those can be separated from the 

original conditions that are imposed.  But you know I am most relaxed about 10 

that of the scenarios. 

 

The second and third scenarios which involved a ban, a moratorium on 

fracking and changes to conditions, I have more problems with and I think the 

main basis of my problem is the factual assumption in Dr Ridings’ affidavit that 15 

these were for two to three year periods, they were very short term consents 

and I did some fishing around with people in Taranaki who told me they were 

seven to 14 years and that’s one of the documents that I wanted to present 

which shows that whilst consents for fracking per se are not issued, consents 

for discharges to land and water and air arising from fracking are subject to 20 

consents, in the search that some people who work on these issues in 

Taranaki were able to provide for me, showed non-notifiable consents on 

discharges to land from fracking were generally seven to 14 years of duration, 

but with an annual review. 

 25 

1420 

Now I think that’s fundamentally different from an expectation of what one 

would have for a period of two to three years that if you have seven to 

14 years and an annual review you don’t expect the annual review to be a 

fundamental reconsideration of the criteria or imposition of a whole lot of 30 

different rules.  The information I had was that land use consents as opposed 

to discharges are usually rolled over and what I am concerned about there is 

that that really changes the terms of what the legitimate expectations of the 
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investor would be.  If the look at the Lone Pine, fracking dispute against 

Quebec, where there was an initial investment, where there were some 

preliminary work done and then they – these things take quite a long period of 

time and if you are looking at either an existing investor expecting to expand 

an investment or making an initial investment and expecting it to rollover, then 5 

I think you have quite legitimate expectation arguments especially from the 

stream of legitimate expectation jurisprudence in Treaty arbitration cases.  

That say investors are entitled to expect a stable regulatory environment from 

the time that they begin their investment. 

 10 

Now if you’ve got a long-term consent, seven to 14 years, then you’re not 

going to be expecting that halfway through that.  The rules fundamentally 

change on you.  And that affects both the second and the third of the 

scenarios in relation to fracking, and in particular, in relation to minimum 

standard of treatment rule, more so I think than the expropriation provisions 15 

although I can see how they will come into play, given that there is a reference 

in relation to indirect expropriation of a written basis for your expectation.  

Although again I note in Lone Pine v Quebec they said the granting of the 

consent was actually that expectation. 

 20 

In relation to water, again this was very difficult because we were trying to 

draft scenarios that didn’t directly relate to the water claim and that was a little 

bit tricky.  But when we were looking at the two scenarios there, I have again, 

a much more sceptical view of the way that an Investment Tribunal would 

view the review of water permits including allocations, which is the change of 25 

the rules in scenario 4, which includes rights of allocation and proprietary 

rights and I would anticipate that there will be a minimum standard of 

treatment argument that will be applied there.   

 

And my sense which is shared with Associate Professor Kawharu, is – and it 30 

comes back to the Bilcon case in Canada, that when you have decision-

makers making decisions about what are not clear cut matters, and they 
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having to weigh up factors, in the Bilcon case, it was summarised as 

community values.   

 

That was hard enough to be able to disaggregate in any concrete form and 

the investor said, “I didn’t know what the test was.  I didn’t know what the 5 

issues were.  The decision-making was unreasonable and unfair because I 

wasn’t able to respond to it properly and it was arbitrary,” and so on.  And I 

can imagine having seen resource management bodies grappling with the 

meaning of the taniwha or mauri or other Māori concepts, including those 

referred to in the legislation, like kaitiakitanga which had to get rewritten 10 

because the original legislation didn’t capture the essence properly, that a 

similar argument to the Bilcon argument will be raised by an investor who felt 

that they were denied a fair hearing, and that the decision-making was biased 

or the decision-making was unfair to them, even if they knew that those rules 

existed, let alone when the rules changed on them. 15 

 

And one of the factors that I drew out in my later affidavits was the increasing 

criticism in investment Tribunals of pollicised decisions and if you have those 

decisions being made, the same could apply to fracking.  If you had those 

decisions made in the midst of protests, in the midst of enormous pressure on 20 

governments to adopt a precautionary approach or to adopt an approach that 

would placate local concerns, then I think that an investor would raise really 

serious minimum standard of treatment, fair and equitable treatment 

arguments. 

 25 

And that applies both to both of those scenarios.  The one that I had in mind 

with the 5th of the scenarios which was about the – I knew I would start to get 

to the point of bits of paper. 

 

The freezing of current allocations and the prohibition of granting of new ones 30 

or the distribution of all ones to local iwi and hapū was going back to the issue 

of the ITQs and the Fisheries.  And when there was the big dispute about the 

failure of the drown to recognise Māori rights in relation to Fisheries, and 
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they’d gone ahead and they established the quota management system and 

then they established the ITQs and they’d allocated them to existing fishers 

who had fishing catches above a certain threshold.  And then Māori came 

along and said, “But hold on, we want a share of those,” and you had a real 

problem as to how the Crown was going to deal with that.  And in that case, 5 

what we have was the interim settlement of the 2.5% for four years, and then 

the going back and working out what to do which ended up with the Sealord 

deal and then some of the freshwater ones, and some of the new species 

allocations.   

 10 

Now that’s what I had in mind here.  If we have water rights being issued now 

which we have some, and if there are more that are issued before the Crown 

gets to grips with the water settlement or if the settlement that’s apparently 

eminent is not actually acceptable, and the Crown is pressed to do more, how 

do you unravel some of what’s there?  And it’s not, it’s not actually an 15 

unreasonable question to be going back and looking at rights that have 

already been allocated, especially if they happen to be long-term rights and 

we don’t know exactly how long those would be.   

 

And so it seem to be in terms of water that that was actually a pretty important 20 

question, and how the decision-making processes might be made if you didn’t 

have the interim 2.5% kind of option available of the Crown buying them back, 

that raised questions of arbitrariness in terms of both minimum standard of 

treatment in the GATT chapeau and fairness of process in relation again to 

minimum standard of treatment.  And when it comes to the application of the 25 

Treaty exception in those provisions, I am pretty much in the same view as 

Associate Professor Kawharu, that you could well fall foul of aspects of the, of 

the chapeau in relation to those especially if you’re looking at it in the context 

of the ITQs. 

JUDGE DOOGAN: 30 

Ms Kelsey are you at the end of the introductory points? 
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PROFESSOR ELIZABETYH JANE KELSEY: 
I am unless you want me to talk about remedies, but yes.  That’s the –  

JUDGE DOOGAN: 
All right kia ora. 

PROFESSOR ELIZABETYH JANE KELSEY: 5 

Sorry there were eight affidavits so I was struggling a bit as to what I covered. 

JUDGE DOOGAN: 
Thank you.  All right Mr Heron do you wish to address the question of 

documents at this point? 

MIKE HERON: 10 

Well perhaps if I can just, may I simply say, if an expert is attempting to 

introduce other expert evidence by way of a paper whatever it is then we 

ought to really have followed the process in the timetable that the Tribunal set 

down.  The Crown’s been held to that much to our disappointment but if these 

are documents that, for example, have just arrived or just been produced or 15 

are summaries we don’t have a difficulty.  But the introducing of other experts’ 

opinions through Professor Kelsey as support for hers at this late stage seems 

problematic to me because then I ought to be allowed to say to Dr Ridings, 

“Well are your opinions supported by Professor McRae and would you 

produce that opinion please.”  The same should apply. 20 

JUDGE DOOGAN: 
All right.  Ms Sykes do you want to…? 

ANNETTE SYKES: 
I think Sir I’d like to distinguish quite, firstly, the characterisation of what I 

would say the rebuttal information that’s been provided by Professor Kelsey 25 

today from an expert opinion that would be commissioned to cover a particular 

matter that would form part of the gravy men of this inquiry. 
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The second thing I’d like to highlight Sir is that in urgency it has not been 

unusual for information of this kind where it’s relied on to support opinions of 

expert or other witnesses standing in support of the claimants for it to be 

provided. 

 5 

Indeed, if we look at the evidence that’s before you in the additional 

documents there is already evidence in the appendices of Professor Kelsey 

from Gus van Harten that she has relied upon.  And I think in credit to her, she 

has given his most up-to-date information around those matters arising, 

particularly from matters that had been raised by Dr Walker around the 10 

analysis for who is being successful in Investor State disputes, more investors 

or more states, and to give, I believe, a point of clarification in those matters. 

 

I think we need to also be really clear that the opinion that we’re seeking to be 

supported is that of Professor Kelsey and she is relying on this information to 15 

give credibility to her position rather than introducing new information to deal 

with another position. 

JUDGE DOOGAN: 
Thank you.  Can I just make a couple of quick observations.  First, I think 

Mr Heron is right to note the importance of a fair process to all parties and that 20 

that is why the Tribunal have dealt with various requests in the last few weeks 

for admission of briefs, including denial of some on the record.  The point that 

Mr Heron raises about additional expert opinion being introduced in this way, 

it seems to me from a quick look at these documents that some of the 

documents maybe of that character and some are not, so there is a mix of 25 

material here. 

 

Ms Sykes to the extent that the – I take your point that it’s largely offered in 

corroboration of information that Professor Kelsey – either information or 

issues Professor Kelsey has already – which is already the subject of 30 

Professor Kelsey’s evidence and is offered in further or up-to-date 

corroboration.  However, quite a number of those documents are dated from 
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either the middle of 2015 or in some cases a bit earlier, so the question arises 

as to why they were not available or were not filed earlier. 

 

From the Tribunal’s point of view we’re obviously anxious to receive within 

reason relevant and available information, subject to the overriding need for a 5 

fair process to all parties.  With this information what I would like to do is have 

a chance to have a look at it to consider the points raised by Mr Heron and 

yourself after we close today.  I will also give Mr Heron a chance to see if 

there are any of documents to which no objection is taken.  And in those, in 

relation to which your objection is taken about the submission of further expert 10 

evidence, it seems to me, I think you’re referring to the Gus Van Harten 

document primarily. 

MIKE HERON: 
Yes Your Honour.  I don’t want to slow this Tribunal down but I find it hard to 

see a distinction from Dr Ridings saying, “Well I rely on Professor McRae and 15 

I want to produce that, thanks.”  Now we filed that some weeks ago. 

ANNETTE SYKES: 
I’ll just respond to that.  With respect Professor McRae’s evidence or opinion 

was not available as a published document when Professor Riding was doing 

her information.  The material that’s provided to you is not commissioned for 20 

this inquiry it’s published material that’s become available to the witness upon 

her further research to respond to issues that had been raised by Dr Walker 

not by Professor Riding and that is why she is dealing with those matters.  We 

don’t have the benefit of a more professional witnesses as we’ve said at the 

beginning, the only one we had was Professor Kelsey and she has helpfully 25 

brought in my view the best evidence, the most relevant evidence which is 

entirely appropriate to be admissible.  And certainly in this forum if we look at 

the statute itself and I might take the opportunity overnight to put a note 

together Sir there has been a different approach than in the general court 

sometimes with respect to the admission of material. 30 
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JUDGE DOOGAN: 
Can we leave it at that for this point.  I’ll hear from counsel further and 

perhaps when we resume tomorrow morning.  The issue Ms Sykes that I’d 

also like you to address is timing.  Could and should this have been provided 

earlier, I understand you to say it’s in response to Dr Walker’s affidavit which I 5 

think was filed about two weeks ago, the 29th.  But I’ll leave it there and we’ll 

come back to it in the morning. 

 

All right.  Professor Kelsey, if you wouldn’t mind staying there for questions, I 

think we’re going to commence with Crown’s questions if that is…? 10 

(14:38) MIKE HERON TO PROFESSOR ELIZABETH JANE KELSEY: 
Q. Thanks Professor Kelsey just give me a moment.  These questions 

naturally will be rather summary, forgive me.  But if I can just touch on 

your expertise and experience in your first affidavit you’re obviously a 

professor of law.  Your area as I read it is research, teach and publish in 15 

international economic regulation law and policy, is that correct? 

A. That’s one part of what I do, yes. 

Q. And the other part that you mentioned in your first affidavit is you’ve 

academic expertise in public policy relating to the Treaty of Waitangi. 

A. I do.  I also mentioned that I had intensive involvement throughout the 20 

entire range of period of negotiations of the 

Trans Pacific Partnership Agreement. 

Q. Yes, yes fair point and I'm going to come to that.  The weight of your 

expertise and I want to make this clear that this isn’t a criticism, is 

academic isn’t it? 25 

A. That’s my day job, but as the number of my research grants show, my 

research involves doing a lot of work in the field, whether that is in the 

arena of negotiations themselves or in advising Government officials 

from various countries, or I do a lot of work for the South Centre in 

Geneva which is an intergovernmental body where I do work with 30 

negotiators and diplomats from Geneva, working on trade and 

investment issues, so I have a lot of field interaction which informs my 
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research and my research informs my doing what I consider my public 

good responsibility. 

Q. Sure, until this morning I wasn’t aware from your affidavits that you did 

work for Governments on Treaties.  You haven’t mentioned that in your 

eight affidavits, have you? 5 

A. Those who work in this field will know that there is a lot of sensitivities 

around who drafts what, who talks to whom, especially when there is a 

very strong confidentiality requirement surrounding negotiations.  I 

presume that you’re talking in particular about the tobacco one.  I mean 

I often get asked by either officials who might be negotiators or not 10 

negotiators or who might be people doing work for officials such as 

some of the people who are working with Malaysia on the tobacco 

issues to draft or to comment on drafts of proposed text. 

Q. Could I just ask, sorry to interrupt – 

A. That’s fine. 15 

Q. – and please if you feel you need to keep going – 

A. That’s fine. 

Q. – do so, but is this, is this advice that you’re paid to give, paid by a 

client, ie a practice of law in a practical sense or not? 

A. No, I, other than occasionally doing things on legal aid, I view that it’s 20 

part of my responsibility as a very well paid academic to contribute to 

what I think is good law making. 

Q. Yes, sure. 

A. So – well when I have done consultancy reports, I sometimes get paid 

for doing those.  I mean one for example was when Fiji got suspended 25 

from the PACER-Plus negotiations, I was asked to write a legal opinion 

on the propriety of them being excluded and that became the official 

position that the Fiji Government put before the other parties in PACER-

Plus.  I did that pro bono. 

Q. And sorry, I just want to make it very clear, what I'm trying to get at and 30 

it’s not a criticism, is that your expertise draws in the main on your 

academic credentials, which are not in question and your research and 
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your activity in this field of international economic regulation law and 

policy, including the TPP, is that fair? 

A. It might help me respond if I know what you’re saying I don’t do. 

Q. Oh, okay.  Just by way of example, you don’t practice as a counsel in 

international arbitral tribunals for example? 5 

A. No, I don’t. 

Q. Right. 

A. Because it’s not an arena in which I have a great deal of confidence, not 

professional competence, but confidence about the integrity of the 

process.  I was approached by a Government to be an arbitrator in a 10 

dispute and I declined because I said it was not what I felt I could do 

with integrity. 

Q. Sure, so that covers my next question is that you don’t sit on these 

arbitral tribunals either? 

A. No, but I talk to a lot of people who do. 15 

Q. Yes.  And am I right to say that do I detect from your evidence this 

morning in your other evidence that you have a bigger objection to these 

free-trade agreements, ideological, philosophical, whatever it is, is that 

what you’re getting at this morning? 

A. I think what I was getting at this morning was that there was a clash 20 

between Māori world views and these world views, but let me explain, it 

might help you and help the Tribunal to understand my longstanding 

interest and concern about the agreements, which is the new 

dimensions – 

Q. I'll just ask you to pause.  Do you mind answering my question and then 25 

you can go on. 

A. Well that’s what I think I'm going to do. 

Q. Okay, and the question is, do you have a philosophical and ideological 

objection to them or not? 

A. I can only explain my concern about the agreements if I explain – 30 

Q. Sure. 

A. – why I'm concerned about the agreements.  My interest in the 

agreements as I said date back to 1990 and they have been around the 
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issues of services and investment.  They have been about the intrusion 

of international agreements, negotiated by the executive in confidence 

that don’t go through the normal domestic process of legislation, that are 

very hard to reverse, that are enforceable offshore and that increasingly 

intrude on the domestic regulatory sovereignty of Governments.  Now if 5 

that’s philosophical or ideological then I think I probably share that with 

an awful lot of people, but that’s my longstanding concern that the 

expanding reach of these, from the old days of the GATT when you 

were worried about slabs of butter and motor cars going across borders, 

to now dealing with financial regulation, intellectual property rights, 10 

rights of foreign investors, Government procurement, other areas like 

that, in my view you need flexibility domestically to respond to your 

domestic circumstances which is different from what might be 

considered the commodity trade agreements and it may be that there is 

a place for some of those kind of rules if we can discuss the kind of 15 

models that are used but there is a template and I like to think that I've 

been consistent in raising the same concern year after year when the 

same templates have been used. 

Q. The, in fact I think the Prime Minister said recently on national radio that 

you’ve pretty much opposed every one of these free-trade agreements, 20 

is that what you mean – is that a fair comment? 

A. I have no idea how much the Prime Minister knows of what I have done 

– 

Q. But is that a fair comment? 

A. – I suspect very little.  As I said when the Singapore Agreement I raised 25 

serious issues around the services, in particular the services part of 

those – of that agreement.  And I have raised similar issues in relation to 

every agreement that I have made submissions on, and I don’t 

understand why, I mean I actually think that you are trying to paint an 

image of me as being ideologically opposed to everything for the sake of 30 

it and I'm saying to you that there is a rationale behind that. 

Q. Sure. 
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A. And the more extensive these agreements have become and the more 

intrusive they have become, the more that concern has intensified. 

Q. Okay, and coming back to a difference in experience, there is a 

difference between you and for example Dr Ridings, her expertise and 

again this is not a criticism, but it comes significantly from practice in the 5 

area as a lawyer, primarily at the Ministry of Foreign Affairs and Trade, 

but as advisor, as counsel and more recently as a panellist, that’s 

Dr Ridings’ experience.  Yours is different, I would suggest, is that fair? 

A. I think it’s fair to suggest that mine is different.  I wouldn’t say that one is 

better than the other.  There is quite a lot of the research that has been 10 

done.  Indeed one of the real points of criticism of the investment 

arbitration system in particular less so the WTO process which 

Dr Ridings is involved with, but the investment arbitration process as 

being a self-justifying, self-serving club and UNCTAD refers to it as an 

elite club.  Some others, I was just looking yesterday, one of the 15 

investments magazines actually refers to themselves as an inner mafia.  

So you know there are points of value of being an insider but there are 

also points of myopia of being an insider, and in the case of some I think 

there is a very small number of firms who make up about 94% of the 

investment arbitration litigation.  That means that you’ve got a very, very 20 

small club that make an awful lot of money out of these cases, and so I 

think you need to put your questions in a perspective, why is it that 

country after country is now talking about withdrawing from these 

agreements.  Why is it that at UNCTAD you have country after country 

getting up and saying, “These agreements are problematic.”  We’re 25 

either going to withdraw from them or we’re going to substantially revise 

our model agreements and whatever.  It’s not a beat up on the part of 

an ideologically extreme person to say what is happening country by 

country in the world. 

Q. No. 30 

A. No. 

Q. And we – we just so happen that we’ve got 12 countries that have just 

signed up to such as system. 
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A. Mhm, mhm, and you may have followed what’s happening in the US at 

present, that this is – in fact a great deal of unhappiness in the US about 

investor estate disputes. 

Q. You and Donald Trump are at eye. 

A. Well Hillary Clinton yesterday actually.  But Australia of course, for a 5 

number of years, refused to have Investor State Dispute Settlements.  

Didn’t have it in the Australia US Free Trade Agreement, doesn’t have it 

in the agreement with Japan, it was a change of government, they 

decided they’d do it on a case by case bases.  Doesn’t have it in the 

agreement with Japan, does have it in the agreement with Korea, ‘cos 10 

Korea said it had to be in there. 

Q. Mmm. 

A. You know there is a wide divergence.  In Germany, in France, they have 

said that they will not have Investor State Dispute Settlement in the 

USEUTTIP.  Now the German Judges, Magistrates, came out about two 15 

weeks ago saying that they view it as being unconstitutional to have 

Investor States in an agreement so this is now common positions. 

Q. In your para 7 of your 7th affidavit you stress, and I’ll read it to you if you 

need it, but it’s para 7 of your 7th affidavit.  You stress the importance of 

how a tribunal might interpret the exception as opposed to how it 20 

should, and I think you commented on that as well this morning. 

A. Mhm. 

Q. And you’re – and you say there, in your opinion the latter, that is the 

might, is the essential consideration when assessing whether the Treaty 

exception provides comprehensive and guaranteed protection for Māori.  25 

That’s what you’ve said there isn’t it? 

A. That’s correct. 

Q. And you make that point to say well here’s the difference between you 

and Dr Ridings in particular isn’t it?  A critical difference? 

A. Well we actually had a – the issue arose when we were having – I don’t 30 

know, was it – is the experts discussion Chatham House or? 

Q. I don’t know but I’m sure there’s a major issue on this. 
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A. No I mean it’s – we recognised – Dr Ridings says in her affidavit that 

that’s the way she’s approaching it.  I’m saying in mine that’s the way 

I’m approaching it.  We have different starting points that lead us to 

different conclusions. 

Q. And I just want to explore that because the might is really the world of 5 

the possible isn’t it, not the probable? 

A. There is no probable in this world is the problem.  The world of 

investment arbitration, even when you are looking at statements that 

there are some kinds of inconsistencies emerging you end up with 

inconsistent arbitral decisions that then come out sighting earlier ones, 10 

and one of the points that Dr Ridings made which was reinforced by 

another arbitrator, Professor Sornarajah when I was talking to him was 

that often you have arbitrators who are creating rules that work for the 

arguments that they want to run.  And that’s a part of the problem of the 

conflicts of interest that exist inside the arbitral processes.  Now it 15 

doesn’t happen all the time but it happens, and if the Treaty of Waitangi 

exception is to be robust it needs to be able to deal with the situations 

where you have arbitral tribunals with lots of research showing that they 

have serious inconsistencies being able to produce a consensus, and 

there is no consensus, and document after document says there is no 20 

consensus.  Now if you had a domestic Court dealing with that matter 

you’d have an appeal process and then you’d have another appeal 

process to try to correct errors of law or to correct problems of rogue 

interpretations.  We don’t have that mechanism here. 

Q. No.  But isn’t the key assessment though as to what you can reasonably 25 

expect from a Tribunal, not what might happen but what is reasonably 

likely.  What’s probable, not just possible. 

A. No, I don’t think that’s good enough for Māori.  If this is supposed to be, 

as the Crown has claimed, a comprehensive robust exception that will 

protect Māori interests in the TPPA then that’s what it needs to be, and 30 

that’s when I mentioned this morning when we were looking at the 

tobacco exception okay.  We were looking at the wording that would 

provide a guarantee – you’d have to be a very, very rogue tribunal to be 
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able to interpret that wording in a way that would have allowed a 

challenge to the tobacco control policies, likewise the national security 

exception.  The National Security exception is robust.  It could have 

been done.  It hasn’t been done.  It leaves the space open for divergent 

interpretations in an arena that’s notorious for inconsistencies. 5 

Q. And you’ve used the word a couple of times this morning, but it’s fair to 

describe your views about what might happen as more pessimistic or 

sceptical in those of the Crown witnesses isn’t it? 

A. Yes.  If I was to characterise the current debate on investment 

arbitration I would say that you have, on one end, the US Chamber of 10 

Commerce, US Council for International Business and a few others.  A 

bit further along you have countries like the US who is saying there 

needs to be some tweaks.  You have further along that process some 

like myself who would say there are serious problems with this and the 

preference I would have it to go down South Africa’s route of saying we 15 

need to have domestic mechanisms that can provide protections for 

investors that are still consistent with our constitutional obligations, not 

denying the investors have rights but ensuring that their a part of our 

domestic jurisprudence.  I would probably stop short of the position that 

some others, like Ecuador, Bolivia and others have where they have 20 

been withdrawing from ICSID, they’ve been withdrawing from 

investment agreements, have been nationalising oil fields and so on, but 

at the same time they’ve had some pretty problematic investment 

disputes that they’ve had to deal with.  So there’s a spectrum and I’m on 

the sceptic side of the spectrum of those who say that these things 25 

should be dealt with domestically.  If investors need to take political risk 

insurance then they should do that.  Investment risk is not – investment 

is not risk free.  You need to do your due diligence and if you are 

expecting to extract profits you need at the same time to accept that 

there are contingencies, and if you want to deal with matters in a 30 

contractual basis you write them into your contract.  And so there are a 

variety of mechanisms which is part of the UNCTAD discussion at 

present.  What are the alternative to relying on this, and so that’s – 
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that’s my Marsden project, is looking at options and strategies to 

develop alternatives. 

Q. Now my question was you’re more pessimistic or sceptical than the 

Crown witnesses and I think you agree with that.  You’re also more 

pessimistic and sceptical than Associate Professor Kawharu aren’t you? 5 

A. Yeah, we taught a course for a number of years and we had very good 

discussions in the class. 

Q. Right. 

A. I think part of the issue or part of the difference, and I don’t want to 

speak for my colleague, is that we move in different international realms.  10 

So I spend a lot of time internationally with governments and negotiating 

arenas and whether it’s in Geneva or in this case with the TPPA or – 

and so I – my views are informed by a different set of insights from hers 

and because my evidence in relation to this claim is not simply about 

what is the best possible technical legal interpretation of something but 15 

is how is it likely to play out and where do the risks lie and how robust 

therefore is the Treaty exception, we have quite different insights and 

analysis. 

1500 

Q. Sure, and what I want to put to you and I'll come to this as we go 20 

through some of the detail, but when you look at the might as you have 

and you look at it through an academic and a sceptical lens, then you 

can come up with possibilities that aren’t really reasonable or likely, 

can’t you? 

A. I think you have just excluded all of the information I have given you 25 

about the way that my academic work interacts with a whole range of 

other work, so I think you have unfairly paraphrased and narrowed down 

for the purpose of your question what I have just said. 

Q. See, since 2009 your research has focused on TPP, you told us that in 

one of your affidavits. 30 

A. Yes, it’s focused on three issues I was doing a lot of work in the 

Pacific Islands before that.  I have just published a book on finance, 

insurance and real estate, so it’s actually not been solely around this, it’s 
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been around other regulatory issues.  But I also have been working on 

the trade and services negotiations in Geneva because the services 

area is my principle love. 

Q. Okay, it’s just in your affidavits and I don’t mean that exclusively, so it 

started in 2009, so you’ve been looking at TPP and the process for quite 5 

a long time, more than anyone probably in this room, barring perhaps 

the odd person from MFAT, is that fair? 

A. Yes, I have intensely monitored it, yes. 

Q. And I'm just going to go through your eight affidavits, very briefly, but in 

your first affidavit, this is paragraphs 110 to 129, you list the reasons 10 

why the Treaty exception is deficient and you needn’t go to these.  In 

your second affidavit paras 73 to 77, again you list the deficiencies.  The 

third and fourth affidavits they don’t deal with the issue as they deal with 

other issues.  The fifth affidavit deals with UPOV and the release of the 

text which was about to come and the sixth affidavit, 20 January 2016, 15 

and these are the ones we’ll probably spend a bit more time on, the text 

is now available.  You return to the exception and you return to the case 

studies.  Am I roughly summarising accurately so far? 

A. Yes. 

Q. And in paragraphs 14 to 70 again you detail – 20 

A. Of which one? 

Q. Of the sixth affidavit, the 20 January, again I'm summarising, you again 

come back to the criticisms of the exception. 

A. Mhm. 

Q. In the seventh affidavit you detail the differences between you and 25 

Dr Ridings because you’ve now had your discussions. 

A. Mmm. 

Q. And in your eighth you cover the case studies, right?  That’s a broad – 

A. Yes. 

Q. – traverse and you state in your affidavit early on that you are an 30 

internationally recognised expert on the TPP negotiations and their 

implications, right? 

A. Mhm. 
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Q. Now many, if not all of the countries in TPP have indigenous peoples, 

don’t they? 

A. Yes. 

Q. And it’s also true that the Treaty of Waitangi exception is unique in trade 

agreements, isn’t it? 5 

A. When I talked about the multilateral agreement on investment, there 

was – 

Q. Sorry, I'll ask you to pause and answer the question – 

A. Okay, no, but I'm explaining why there were attempts to negotiate a 

more comprehensive indigenous exception in the MAI.  MAI didn’t come 10 

into being. 

Q. Yes, and I asked you a question – 

A. In – 

ANNETTE SYKES: 
Can she please answer the question? 15 

MIKE HERON: 
Yes, that’s what I'm asking for.  I'm entitled to an answer to the question. 

MIKE HERON TO PROFESSOR ELIZABETH JANE KELSEY CONTINUES: 
A. I intend to answer your question. 

Q. Associate Professor Kawharu said it in simple words at paragraph 268, 20 

the Treaty of Waitangi exception is unique in trade agreements.  Is that 

correct or not? 

A. Yes, and can I explain that there is also in the Peru non-conforming 

measure schedule in the TPPA as there has been in their previous 

agreements, a somewhat different worded exception for not only 25 

indigenous peoples but for local communities which covers most of the 

rules in the investment chapter – 

Q. Professor Kelsey, you know we’re not talking about non-conforming 

measures, are we? 

A. I’m trying to explain to you that some other countries have seen that 30 

there have been these issues.  The Peru non-conforming measure does 
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not have the chapeau and is more broad in its coverage in its wording, 

but it is not as broad in its coverage of the chapters of the agreement 

and so in that sense there is not an exception like the Treaty of Waitangi 

exception that applies to any other country, but some other countries, 

such as I happen to know about Peru, because I was asked about that 5 

in Peru and asked to give some advice about that, is something that 

they consider to be especially important because it covers services and 

investment, but only some of those rules. 

Q. It is the only country specific exception contained in the exceptions and 

general provisions chapter of TPP, isn’t it? 10 

A. That’s correct, I said that, but I also said that there is a context. 

Q. It is the only such exception relating to an indigenous peoples. 

A. Yes, but that doesn’t mean it’s robust, I'm sorry I don’t understand why 

the repeated question. 

Q. Well just let me ask you the question, just try your best to answer them.  15 

It’s an exception which applies across the whole agreement.  We all 

agreed with that, don’t we? 

A. Yes, it does. 

Q. Right.  And whatever its scope and we’ll come to that, it allows the 

Crown to positively discriminate for Māori, even to the detriment of 20 

others without breaching the agreement, right? 

A. Where the Crown has taken an action which breaches the agreement, 

otherwise yes. 

Q. Yes. 

A. If we assume that it’s going to exercise that option if it’s challenged. 25 

Q. Yes, it demonstrates leadership by New Zealand in recognising the 

interests of indigenous people, doesn’t it? 

A. I refer you back to the history that I gave in my original evidence that the 

original provision that New Zealand had in the GATTs was a more 

limited version of what I referred to as Peru having, it became expanded 30 

because we put pressure on.  I put pressure on in terms of my 

submissions, Māori put pressure on in a whole variety of ways and that 

is the reason why there was a revision, in my view, in this 
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Singapore Agreement.  Now we have tried to get under the 

Official Information Act the background documentation to explain the 

drafting of the Singapore – the Treaty exception in Singapore.  What 

was released doesn’t actually allow us to do a proper forensic analysis 

of what happened, but it wasn’t the Crown suddenly being enlightened 5 

and deciding that the GATTs exception wasn’t adequate and that it was 

going to insert a more comprehensive exception.  It was under pressure 

to do so and I remember Carol Archie on Radio New Zealand when she 

used to interview the Prime Minister once a week and the Prime Minister 

was defending the existing GATTs exception and in my view it became 10 

politically untenable for her to maintain that position.  So I don’t think 

that the image that you’re creating of the Crown’s enlightenment is 

actually at one with my understanding of the history. 

Q. What question of mine were you answering, Professor Kelsey? 

A. You were trying to suggest that the inclusion of the Treaty exception 15 

showed that the Crown had taken an enlightened position and I was 

saying that the Crown took that position under pressure from Māori over 

a sustained period of time. 

Q. Okay, my question was actually, it demonstrates leadership by 

New Zealand in recognising the interests of indigenous people, doesn’t 20 

it?  And do you know where I get that from?  

Associate Professor Kawharu. 

1510 

A. Yes, well that’s fine, she has a different experience than I do of the 

drafting of the provision.  I think it does show, let me say yes, I think it 25 

shows that the New Zealand Government has been prepared to 

continue including this provision in agreements.  If the US had said, “We 

won’t include it in this agreement,” I would be interested to see what 

would have happened to it.  I know that at one stage it was 

square bracketed in the exceptions chapter, but I don’t know which 30 

country may have raised an issue about it. 

Q. So Professor Kelsey, I've been through some factors.  It’s a unique 

clause, it’s the only country’s specific exception, it’s the only exception 
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relating to indigenous people, lies across the whole agreement, 

demonstrates leadership, we’ve heard from where I've got that from.  Do 

you know that nowhere in your eight affidavits do you point out any of 

those factors? 

A. That’s because it’s not good enough. 5 

Q. Ah. 

A. In my view, I have consistently raised the argument that it is not a robust 

exception. 

Q. So if something is – 

A. The Crown has an obligation to do better. 10 

Q. So if something is not good enough to your standards, you don’t 

mention these positive aspects to it?  If it’s not good enough, you don’t 

mention that it’s unique? 

A. I don’t understand why you would expect me to be saying that. 

Q. You’re giving evidence as an expert. 15 

A. Yes. 

Q. Do you understand the obligations on you? 

A. I'm finding this quite offensive. 

Q. It’s mundane rules of expert evidence, this is mundane cross-

examination Mr Chair. 20 

JUDGE DOOGAN: 
Just pause.  Professor Kelsey, what Mr Heron is leading you through, perhaps 

if you just take each proposition as they’re put, and if you have a concern 

about the question then raise it.  The concern you are now raising is what, that 

– 25 

PROFESSOR ELIZABETH JANE KELSEY: 
The concern is that somehow the Crown is suggesting that I have not acted 

with professional propriety in making an assessment of the Treaty exception 

and I find that objectionable. 
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MIKE HERON TO PROFESSOR ELIZABETH JANE KELSEY CONTINUES: 
Q. No, well all right, let me make it quite clear that I don’t assert that and I'll 

tell you exactly what I assert Professor Kelsey.  What I'm asserting to 

you is is it possible that unconsciously you’ve become sceptical, 

pessimistic about this agreement such that you can’t see or even 5 

mention the positive aspects such as the ones I've just run through? 

A. If I had something positive to say about the robustness of the Treaty 

exception and protecting Māori interests I would have said it. 

Q. Well is there anything else that you’ve left out such as the features that 

I've been through, is there anything else that you might have left out 10 

that’s a positive that on reflection you think you ought to mention? 

A. How long is a piece of string?  I'm sure you have something in mind so 

perhaps you could put that to me. 

Q. Okay, well let’s come to ISDS clauses and this chilling effect that you 

talked about.  Is it an important perspective if we’re thinking about 15 

chilling, is the perspective of the State concerned?  Is that an important 

perspective, so what the State thinks is likely to occur? 

A. I'm not sure I – what the State thinks is likely to occur about what in 

doing what? 

Q. Well – 20 

A. Sorry, it’s a bit obtuse for me. 

Q. Sure, so if this chilling impact is real, I think someone referred to it as a 

taniwha, so let’s imagine that it’s real, that the essential measurement of 

that is from the State’s perspective, isn’t it?  Because it’s the one that is 

supposedly chilled, isn’t it?  Don’t you have to look at it from the State’s 25 

perspective to really be able to measure what the impact is? 

A. The research that I referred to earlier that I hope you will have an 

opportunity to read by Professor van Harten, was an attempt to go and 

look at the specific viewpoints through interviews with officials in Ontario 

about the factors that they saw influencing internal decisions in that 30 

context around environmental policy.  There are some other case 

studies, for example, on Costa Rico in Kyla Theinhaara’s extracts on 
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chilling, that talk about quite different outcomes in two different 

situations, so – 

JUDGE DOOGAN: 
Sorry Professor Kelsey, if I can sort of interrupt?  Before you elaborate could 

we just get to the first part of the question which was – which I take it from the 5 

answer that you accept the proposition that you – the viewpoint, the correct 

viewpoint for the chilling effect is that of the State party, that was the essential 

question. 

PROFESSOR ELIZABETH JANE KELSEY: 
I wouldn’t say that’s the only viewpoint.  There are viewpoints that you get 10 

from investors and there are viewpoints that you get from groups who are 

talking to Governments.  There’s a lot of work in the research about the 

perceived chilling effect that affects the policy making process.  So yes, the 

State is an important element, but I wouldn’t say it’s the only element. 

MIKE HERON TO PROFESSOR ELIZABETH JANE KELSEY CONTINUES: 15 

Q. But to be fair and balanced, you need to consider from the State 

perspective how chilled they are, for example about taking measures 

more favourable to Māori. 

A. Yes, and that’s where the research is now starting to be done.  It’s very 

hard except for on an anecdotal basis say with the tobacco policies 20 

when you’re talking to officials to find out how chilled they were. 

Q. And let’s face it, we’ve got it pretty loud and clear in this proceeding and 

with this executive, they are not chilled, anywhere near to the extent that 

you suggest, right? 

A. Am I able to give a – 25 

Q. Well – 

A. I will – there is not a no answer to that. 

Q. Sure. 
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JUDGE DOOGAN: 
Can I just interrupt again?  Mr Heron, can you ground that question a little bit 

more specifically? 

MIKE HERON: 
Sure. 5 

JUDGE DOOGAN: 
Are we talking about a particular example like tobacco or something in – it 

might be easier if we – 

MIKE HERON: 
Yes, absolutely, no that’s – 10 

MIKE HERON TO PROFESSOR ELIZABETH JANE KELSEY CONTINUES: 
Q. Sorry Professor Kelsey, what I'm trying to get at is both Dr Ridings, 

Dr Walker, Mr Harvey, the Crown witnesses say your estimation of the 

chilling effect is exaggerated, grossly overstated, words like that, don’t 

they? 15 

A. Yes, and what they have said is not consistent with the research that is 

coming out internationally.  It’s not consistent with my discussions with 

people about tobacco.  They are from a particular ministry that has a 

particular orientation and one of the things in the van Harten study is 

that trade and investment officials have a particular view on what 20 

approach should be taken in relation to policy.  Now whether they view 

that as a chilling effect or not, is quite a different matter.  So I'm sure 

that I could find officials and health ministries or environment ministries 

or elsewhere who may have a different view.  That empirical work hasn’t 

been done in New Zealand, it’s only anecdotal. 25 

Q. But ultimately it’s the executive, it’s Ministers who will make these calls 

and you can’t seriously suggest that they see the risks as significant as 

what you see them as? 
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A. People who work in the public service, my father was one, will know that 

there are an awful lot of feeder roots before something gets to a 

Minister. 

Q. Right, okay.  Can we just have a look at some of the practical aspects of 

ISDS just so we get perspective?  You could only claim damages, right?  5 

It’s not – you don’t get an injunction against a Government through an 

ISDS proceeding, do you? 

1520 

A. No, there is an interim mechanism but in terms of a final remedy, 

although as I said before, some of the settlements that have been 10 

reached have actually involved a withdrawal of measures or other kinds 

of resolutions other than payment of compensation. 

Q. Was that the Canada of Dell Chemicals example – 

A. Yes but there are a number of others. 

Q. Right.  So when you gave that example you didn’t mention that Quebec 15 

will continue to restrict the use of lawn pesticides that contain 24D and 

other Canadian provinces have also prohibited the use.  That’s what’s 

contained in that summary that you were reading from I think the Insider 

or what’s it called, Inside Trade.  And I just want to ask you, if we – you 

gave the Canada and Dell Chemical as an example – 20 

A. I don’t think I – that was the source – 

Q. – and I’ll just read to you the summary because you were right about 

one point but you didn’t give the rest, so this is what the summary says, 

“The settlement agreement involves no money exchanging hands and 

the province of Quebec will continue to restrict the use of lawn 25 

pesticides, the measure that prompted Dell to launch its claim.”  So they 

didn’t discontinue the measure right? 

A. I need to go back and check on that that what you’re saying is not my 

understanding of the full terms – 

Q. Okay. 30 

A. – of the settlement. 

Q. All right. 
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A. The full terms of the settlement weren't made public but I know that 

there are some other elements to that.  So I would want to go back and 

check on that before I respond to you. 

Q. Well we just Googled it over lunch but this is the bit you got right, “In 

return for Dell dropping its case the province of Quebec issued a 5 

statement, ‘Products containing 24D do not pose an unacceptable risk 

to human health or the environment.’”  And I think that’s the bit you read 

out, is that right? 

A. Yes I didn’t read it out from something though. 

Q. Or you said, but it goes on to say, “Provided that the instructions on the 10 

label are followed and Quebec will continue to restrict the use of lawn 

pesticides.”  This is just an example Professor Kelsey where to be fair 

you didn’t give that complete picture did you? 

A. I said to you just then I would want to go back and read.  If you’ve just 

Googled something I would want to know exactly what the source was.  15 

I will go back to my detailed source because that is – I am sure that 

there is more detail to that than what you have found on that report. 

Q. Okay. 

A. So I am happy to do that – 

Q. Thank you. 20 

A. – but I would also be happy to point out a number of instances where 

the same thing might be said of Dr Ridings evidence.  So I think – 

Q. Well she – he – 

A. – we don’t really want to be getting into a tit for tat on that, but – 

Q. Okay.  Just so let’s come back to ISDS there’s no ability to get an order 25 

from the Tribunal interpreting or invalidating New Zealand Law or 

New Zealand Regulation of a New Zealand Policy or a 

New Zealand Practice is there?  You cannot get such relief in an 

ISDS Tribunal can you? 

A. No. 30 

Q. Thanks.  You can get that relief in many cases in front of our courts 

can't you? 

A. Mhm. 
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Q. A judicial review it’s called, right? 

A. Yes but based on different rules.  The rules in the investment chapter 

give rights to investors that don’t exist in New Zealand Law. 

Q. Well – 

A. If you think say the regulatory takings issues that were part of the 5 

regulatory responsibility legislation and the regulatory standards bill that 

would have introduced a regulatory takings mechanism, not dissimilar to 

part of what’s in the expropriation provisions in ISDS. 

Q. But if for example a Government act ultra vires in lawyer’s terms, acts 

illegally, promulgates a measure that’s beyond the power of the statute 10 

for example, you can go to a domestic court and quash it can't you? 

A. Yes and part of the Bilcon argument was that that’s what should have 

happened in Canada that Bilcon should have taken a judicial review of 

the environmental panel’s approach rather than going through to the 

investment arbitration mechanisms. 15 

Q. Mmm. 

A. There’s a number of other court decisions, it’s one of the things that the 

Australian Chief Justice French was concerned about, the effect of 

bypassing of the judicial processes. 

Q. And my point is that that is what’s called fork in the road isn’t there – 20 

A. Mhm. 

Q. – that Dr Ridings refers to, so the investor needs to give up these 

remedies to pursue the Investor State dispute resolution process don’t 

they? 

A. At a certain stage, yes.  And there was a big discussion about fork in the 25 

road in particular whether you could lodge judicial proceedings and then 

discontinue and start Investor State disputes processes and so they 

ended up with this particular fork in the road mechanism. 

Q. So what I'm putting to you is that’s a pretty significant ability or option 

that the investor gives up to go down this ISDS route isn’t it? 30 

A. I don’t see why that’s the case. 

Q. You don’t regard the judicial review – 

A. The argument – 
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Q. – is very significant? 

A. That the argument has been and as I mentioned in the South African 

instance that it is much more appropriate to play the entire thing out in 

the domestic courts rather than through an international arbitral process 

in which a lot of States as well as members of civil society and 5 

academics and others don’t have confidence, including international 

institutions. 

Q. Yes.  But my point is that you yourself for example have used judicial 

review and succeeded – 

A. Well I succeeded in getting documents released or Minister to 10 

reconsider the decision.  Whether the documents were any use is a 

matter that still has to be re-litigated. 

Q. It’s quite a significant thing to give up for an investor – 

A. No an investor cannot enforce minimum standards of treatment 

provisions, can't enforce performance requirements, can't enforce the 15 

expropriation mechanisms that are in the investment chapter of the 

TPPA so it’s actually a rather imbalanced choice.  If they want to pursue 

those special rights that they’ve been given in the agreement, then they 

do it through the ISDS process.  It’s not rights that domestic investors 

have available to them, they would have to have recourse to the 20 

domestic courts. 

Q. But the investor has to give up those other rights don’t they?  They give 

them up.  They can't use them. 

A. They get something better in return. 

Q. Well and then there are these hurdles that Dr Walker at paragraph 25, 25 

Dr Ridings talk about, first, they’re obliged to enter into consultation and 

negotiation aren’t they? 

A. Yes it’s the normal processes that would be followed in an international 

dispute for those preliminary stages after of course the investor has 

decided which mechanism or forum it wishes to proceed. 30 

Q. Sure.  But you don’t have to do that in your domestic court do you? 

A. No, but I'm not sure where that’s going. 
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Q. And you know there’s a restricted limitation period isn’t there compared 

– 

A. The three and a half years, yes. 

Q. Yes.  And we’ve talked about the fork in the road.  There’s also 

procedural safeguards, you know, the ability to challenge jurisdiction in 5 

advance.  The ability to strike out vexatious claims.  Those things, those 

safeguards are there aren’t they? 

A. There are some new mechanisms in there and some mechanisms that 

have been developed in other New Zealand – other agreements similar 

to New Zealand’s agreements in response to concerns, yes, on the 10 

procedural level. 

Q. And now this is more controversial I think you talked about but you 

actually get to appoint one of the Judges. 

A. And so does the – 

Q. One of three. 15 

A. So does the investor. 

Q. So does the other side. 

A. And then you have – I mean there is a large amount of work done on 

the arbitral appointees – 

Q. Yes. 20 

1530 

A. And that’s actually one of the concerns that has been raised, that these 

are not independent judiciary, they are judiciary appointed by one or 

other of the parties and then there is a mechanism for choosing a chair, 

especially if they cannot agree and as I mentioned before, the vast bulk 25 

of these arbitrators come from a very small number of specialist 

international firms and that’s been part of the conflict of interest 

concerns. 

Q. Or retired Judges, Queen’s counsel, attorneys. 

A. Yes. 30 

Q. I mean people like David Williams QC for example. 

A. Yes, yes, yes, there are, they’re not the predominance of those who are 

appointed as arbitrators. 
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Q. Professor Don McRae, another example. 

A. Yes. 

Q. Are you not suggesting those two are not leading international 

practitioners who are professional, reputable and expert in this area? 

A. They are all of those things.  They are also a part of a very defensive 5 

international bar.  Now I don’t know that much about Professor McRae’s 

views other than his dissent in the Bilcon case.  I have had a lot of 

conversations with arbitrators who are part of the arbitration process 

who have concerns about the process but still feel free to, still feel that 

they should be in there, mainly defending states. 10 

Q. Have you ever participated in an ordinary commercial arbitration? 

A. No, it’s not my sphere. 

Q. No, and the parties there appoint the arbitrator, do you know that? 

A. Yes, I'm well aware of that. 

Q. Yes. 15 

A. They choose to enter into that arrangement. 

Q. Right, and day in, day out across the country and across the world, 

these commercial arbitrations go on, don’t they? 

A. And commercial arbitrations are different from Investor State disputes. 

Q. Okay. 20 

JUDGE DOOGAN: 
Mr Heron. 

MIKE HERON: 
Yes. 

JUDGE DOOGAN: 25 

So we’re right about time for our break.  I presume you have got some more 

questions. 

MIKE HERON: 
I'm afraid I do. 
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JUDGE DOOGAN: 
Is it a convenient time to break now? 

MIKE HERON: 
Yes, absolutely. 

JUDGE DOOGAN: 5 

All right, Professor Kelsey we’ll give you a break, say 20 minutes? 

PROFESSOR JANE KELSEY: 
Fine. 

JUDGE DOOGAN: 
Thank you. 10 

HEARING ADJOURNS: 3.32 PM 
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HEARING RESUMES: 3.55 PM 

JUDGE DOOGAN: 
Kia ora.  Just to let you know it’s been a fairly long day so we will stop at five 

and if that means that we haven’t quite finished, Professor Kelsey, are you 

available tomorrow morning? 5 

PROFESSOR ELIZABETH JANE KELSEY: 
Yes, I have someone to cover my teaching tomorrow and Wednesday, so I'll 

be going back on Thursday morning and then back here on Friday morning. 

JUDGE DOOGAN: 
All right, and does this give rise to any difficulties for those witnesses 10 

scheduled tomorrow morning for counsel? 

JANET MASON: 
Sir, I just have to check with Mr Piripi, he had to leave some time Tuesday 

morning. 

JUDGE DOOGAN: 15 

All right, perhaps we’ll see what the situation is in the morning if 

Professor Kelsey is still in the hot seat, but we will cross that bridge when we 

come to it. 

JANET MASON: 
Yes, Sir, I will let you know in the morning what time he has to leave by. 20 

JUDGE DOOGAN: 
All right, thank you.  Mr Heron. 

MIKE HERON TO PROFESSOR ELIZABETH JANE KELSEY CONTINUES: 
Q. Thank you, thank you Professor Kelsey, I was just asking about 

appointing one of the Judges and can I suggest to you that these 25 
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experienced international arbitrators, experts such as Mr Williams QC, 

Professor Don McRae, that ensures that you get a decision influenced 

by real experience in the area, doesn’t it? 

A. As I said, there are a small number of arbitrators who do most of the 

arbitrations and so they have a lot of experience, they also have quite a 5 

closed shop.  I wouldn’t say that necessarily of Dr Williams.  I don’t like 

personalising things particularly but he has made some arbitral 

decisions that I have some considerable difficulty with.  The fact that 

they can’t be appealed I think is problematic. 

Q. Right, in the domestic Court of course in the High Court, you can have a 10 

commercial trial before a criminal lawyer, you can have the reverse, a 

criminal trial before a Judge who has never done one. 

A. Yes indeed. 

Q. You’ll be familiar with that, wouldn’t you? 

A. Yes, indeed.  You have an appeal though. 15 

Q. You have an appeal. 

A. And you have a system of precedent. 

Q. Right, I admire your faith.  We also have this potential for amicus 

submissions or indeed for Māori, iwi, hapū, et cetera, to be involved as 

witnesses, I think there’s no disagreement around that, is there? 20 

A. No, but it’s not as of right, I think we’re all agreed on – 

Q. Yes. 

A. – and Associate Professor Kawharu’s point about what information they 

have to work with, I think is important. 

Q. And I suppose from this executive’s view it also has the 15 or so years 25 

experience with this Treaty clause which hasn’t yet been challenged? 

A. No, it hasn’t been and I think there may be several reasons for that, one 

is caution on the part of the Government in taking measures to 

implement recommendations from the Tribunal and other Māori policy 

matters, but at the same time as I said I think TPPA is fundamentally 30 

different because of the parties to the agreement and the extent of the 

rules.  In addition the number of cases as I said, UNCTAD has said, 

40% of cases now are OECD countries in 2014.  So there’s been this 
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expediential increase in the number of disputes.  So I don’t think one 

should assume what might have prevailed in the past is what’s going to 

prevail in the future. 

1600 

Q. Sure, it is one source of guidance though, isn’t it, what’s happened 5 

before? 

A. Yes, but not very good guidance, I wouldn’t think.  Australia might’ve 

thought that before it faced the plain packaging dispute and a number of 

other countries, Germany before it had the Vattenfall disputes over 

nuclear power plants and so on. 10 

Q. And we also have the statistics, you’ve referred to those, Dr Walker, 

Dr Ridings I think also refer to them, the executive, this executive is 

reassured by those statistics and I take it you say they shouldn’t be? 

A. That’s correct. 

Q. Mmm.  And it comes back and I just put this to you because we’ll close 15 

on it, that in fact an important aspect to consider is the view of the state 

itself and their view as expressed in the evidence, is that they see the 

risks that you see as being grossly overstated? 

A. Yes, and we’ve had robust discussions on that, I must say that some of 

the other political parties that might form the executive after the next 20 

election have much less confidence. 

Q. Right.  But if their – it’s a very important perspective, I mean they’re 

positively chilled about being chilled, aren’t they?  They’re not 

concerned about this supposed chilling effect, right? 

A. Yes, they’ve consistently said that they don’t see it as a significant 25 

issue.  I think the international evidence says otherwise – 

Q. Okay, but they’re the ones who are going to be taking the measures, 

aren’t they? 

A. No, they’re not, there’s other policy ministries, not the Ministry of 

Foreign Affairs and Trade who are going to be the ones who are taking 30 

the measures. 

Q. Do you think the Ministry of Foreign Affairs is not expressing the Crown 

view in this case? 
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A. As I said before, I think if you talk to some people in the Ministry of 

Health, if you talk to some people in Ministry for the Environment, you 

would find that they would have a less chilled view. 

Q. Yes, okay.  You would know that the majority of inbound investment into 

New Zealand comes from Australia, right? 5 

A. Yes, that’s correct and Australia has – Australia and New Zealand do 

not apply ISDS in relation to those investments. 

Q. So the ISDS chilling effect doesn’t apply at all in respect of the vast 

majority of in down investment, right? 

A. At the risk of a longer answer, it’s not that simple.  If you take say 10 

Oceania Gold which in an earlier iteration has an investment dispute 

against Peru over a mining issue involving indigenous peoples.  It is a 

joint venture between Australia and Canada or joint owned, Australia 

and Canada.  You have investors who can access Investor State 

Dispute Settlement, even if they are part Australian owned.  The 15 

problem with the Phillip Morris case of course is as you’ll be aware, is 

that in that case they tried to forum shop to find a convenient location to 

bring a dispute from and even though Australia won that it cost them a 

lot of money.  I would hope that that wouldn’t be done, but the track 

record of investors is that they are very innovative in finding ways to use 20 

these agreements. 

Q. Isn’t it relevant that by far the majority of our inbound investment comes 

from Australia which doesn’t have this ISDS clause with New Zealand? 

A. Yes, I agree and I would have liked New Zealand to take a similar 

position with the other countries in the TPPA, not just with Australia, 25 

given especially the rationale with Australia is that we both have very 

good Court systems and what’s the need for that, either State-State or 

Investor State Disputes and one could say that certainly for virtually all 

of the TPPA country. 

Q. Given you agree with my proposition, did you mention that in your eight 30 

affidavits? 

A. I am pretty sure I did mention somewhere that the Australia – that the 

ISDS does not apply between New Zealand and Australia. 
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Q. Yes, but that combined with the fact that the majority of our inbound 

investment comes from Australia, surely that’s relevant to this Tribunal’s 

consideration of what might the chilling effect be? 

A. Not when the US is a significant investor in New Zealand and the US is 

the most litigious in terms of ISDS and I think I mention I certainly think 5 

Associate Professor Kawharu mentioned as well that the MFN provision 

means that China also now gets the benefit of some of the additional 

provisions in the TPPA and so yes, there are swings and roundabouts. 

Q. So I'm a little confused, do you say it’s relevant that our – the vast 

majority of inbound investment comes from Australia and we don’t have 10 

ISDS or it’s not relevant? 

A. Yes, I think it’s relevant, it’s highly relevant, but at the same time it 

doesn’t cancel out the problems of US investment. 

Q. Right. 

A. Which is I think a cause for very significant concern.  It’s the one that 15 

would concern me most, Japan doesn’t worry me so much.  MFN issues 

for China, now that it’s starting to bring disputes, are a little worry, but 

they’re a micro point compared to the US. 

Q. So the US is really a worry you would say? 

A. In the group of 12.  Canada is an issue, as I said there are some 20 

Canadian investments in natural resource areas and the natural 

resource areas are the areas where the really big problematic 

investment disputes tend to arise and so but it is, it’s the US that is 

recognised internationally as being the main player in ISDS. 

Q. And again, your view on these things is pretty pessimistic, isn’t it? 25 

A. No, I would say it’s actually very realistic having been monitoring closely 

the trends over recent years.  I mean I spent a lot of time talking to 

Governments, to officials, to negotiators, including some of the 

negotiators in the TPPA, not from New Zealand but who really would 

like not to have had that in there but had no choice.  So I mean it’s not a 30 

marginal position. 

Q. Then I'll just cover a couple of points you raised today, one is you 

described a crisis in the investment dispute resolution area.  You said 
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that everything you read in this area describes that and that you were 

surprised that the Crown couldn’t recognise it, that was your evidence 

this morning. 

A. I'm not sure I used exactly those words, but there is a crisis of legitimacy 

in the investment arbitration system.  It is mentioned in virtually every 5 

forum and so I was surprised, remain surprised that the Crown hasn’t 

addressed that issue and has basically defended this situation as a 

judicial forum of integrity when that isn’t the prevailing view in the 

discourse including in international institutions like UNCTAD and OECD 

and so on.  They all recognise there’s a crisis. 10 

Q. Right, did it surprise you that Associate Professor didn’t refer at all to a 

crisis? 

A. My expectation is that, and I can’t talk about what I understand her 

knowledge to be, but she was dealing with the views of the two experts 

and coming up with her analysis of that.  I was surprised that she didn’t 15 

talk more about the chilling effect.  She refers to some of those process 

issues that you referred to earlier as having sought to improve some of 

the situation.  But – 

Q. Professor Kelsey – 

1610 20 

A. – I'm not sure that was her brief, but. 

Q. When you said everything you read in this area points to a crisis, I mean 

I can point you to Associate Professor Kawharu’s opinion which doesn’t 

mention it.  Isn’t your position a little overstated? 

A. I don’t know how Associate Professor Kawharu interpreted her brief. 25 

Q. Right. 

A. But I can tell you and I'm not sure that I said everything you read – 

Q. Well that’s what she said. 

A. – then a very large amount of what you read including at international 

institutions like UNCTAD, like the OECD acknowledge that there is a 30 

crisis confronting the investment arbitration system and there are some 

who think that it can be resolved by adjustments within the system and 
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there are some who think it requires something significantly more than 

that.  This is a mainstream debate. 

Q. It might be useful for the Tribunal therefore to hear from someone who 

actually practices in that area then. 

A. I think that the Tribunal has plenty of material before it to be able to 5 

assess.  I mean there are diverse views of people who are practicing.  

You can produce someone who is uncritical of it.  I could produce two or 

three who are highly critical of the investment arbitration processes who 

represent States and they do so because they are concerned that there 

is strong representation from States.  So you don’t have a total 10 

unanimity, you have a core club and then you have a diversity of views.  

So – 

Q. Sure.  You said this morning that Pharmac budget was going to bust. 

A. Mmm. 

Q. What does that mean?  Do you mean the budget is going to increase, 15 

blow up, what? 

A. No, can I explain how it works? 

Q. Well, first answer my question.  You said, “Pharmac budget is going to 

bust,” what did you mean? 

A. Okay, Pharmac works by having a capped budget, right.  It’s what gives 20 

it negotiating power, right.  If you have one less access to generics or 

biosimilars, in particular the really expensive new generation ones of 

which there is going to be more and more, then a capped budget can 

only buy X amount of medicines.  If you have much more expensive 

medicines like we’re having with Keytruda now, there’s a lot of pressure 25 

on the Government to fund, then you either buy fewer medicines with 

your budget or the cap gets busted and the Government has to put 

more money into Pharmac to buy the meds. 

Q. So you mean they’re going to increase the budget? 

A. Yes, except that the Government last year declined to increase 30 

Pharmac’s budget even by a relatively small amount.  One of the 

problems, as I think I explained earlier, the effectiveness of Pharmac 

and the reason the pharmaceutical companies don’t like it, is the cap 
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gives them bargaining power.  That’s the unique feature of 

New Zealand’s Pharmac system compared to the Australian 

Pharmaceutical Benefits Scheme and so busting the cap on Pharmac 

has been a really important part of the pharmaceutical industry’s focus 

on New Zealand and so yes, busting the cap is a real potential problem 5 

and it means more taxpayer money will have to go into Pharmac or 

Pharmac will be able to buy fewer medicines or it will – sorry, subsidise 

fewer medicines or it will continue subsidising but people’s co-payments 

will be more and that’s what Dr Gleeson and others point out in the 

article that’s annexed to one of my affidavits. 10 

Q. I was just trying to get at, it’s rather an emotive expression isn’t it that 

Pharmac’s budget is going to bust – 

A. No, that’s the language. 

Q. – rather than it’s going to increase? 

A. No, no, no, that’s the – that’s the language that is used in relation to the 15 

pharmaceutical industry’s pressure on Pharmac.  Busting the cap is a 

quite common term.  It’s not an emotive term, it’s a common term. 

Q. Okay, now in 2013 you published an article in the American Journal of 

Law and Medicine TPP, do you recall that? 

A. Yes, that’s the gold plated tobacco – 20 

Q. A gold plated gift to the tobacco industry, your prediction was – and your 

theory again was based on the reach and impact of ISDS, wasn’t it? 

A. No, it was as I explained earlier it was actually the cumulative impact of 

at least seven chapters of which the culmination could be ISDS. 

Q. Mmm. 25 

A. But that there were a whole variety of mechanisms that could influence 

the decision making of Governments leading up to that.  That was 

based on not only research that I'd done for Australia but a Ministry of 

Health, health research council report that I had written on tobacco 

policy and trade agreements. 30 

Q. Looking back would you now describe TPP as a gold plated gift to the 

tobacco industry? 
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A. Not in relation, sorry, not in relation to ISDS and that has been the result 

I think of an extremely successful campaign of pressure by the health 

professionals internationally.  I could explain to you what I understand is 

the background to the exception but you probably don’t want me to do 

that. 5 

Q. Well I don’t think it’s necessary.  So instead of delivering a gold plated 

gift to the tobacco industry, it delivered the ability for States to 

completely deny the benefits of ISDS to the tobacco industry? 

A. Yes, that’s correct. 

Q. Right. 10 

A. Not State-State disputes, but Investor State disputes, yes. 

Q. That’s kind of reserve chilling, isn’t it?  It delivered the opposite. 

A. Oh, I'm not actually sure that I would – 

Q. Well perhaps I'll put it this way. 

A. Yes, could you put it another way? 15 

Q. I'll put it another way, looking back and it’s not a criticism, but your gold 

plated gift to the tobacco industry, that was overly pessimistic, wasn’t it? 

A. No, it was based on leaked texts that were available at the time which 

was the best available information that we had because the Government 

wasn’t releasing the data.  But we had leaked texts and that was the 20 

basis of the texts.  The tobacco exception came in very late in the piece 

and it came in largely in response to the Malaysian much more 

comprehensive carve out that was being proposed and a lot of 

manoeuvring in the US.  It was only tabled very late in the piece. 

Q. Isn’t it a good example of the dangers of theory and pessimism and 25 

when you’re actually confronted with reality it’s not as bad as you 

thought, in fact much better? 

A. I – 

Q. Isn’t that a good example? 

A. I think you are implying there that somehow the Government has 30 

reached this enlightened decision about ISDS and tobacco at the end of 

the negotiation purely out of their own policy think that’s not how it 

happened.  It happened because of enormous pressure from the health 
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groups.  Including the South East Asian tobacco groups, the Tobacco 

Free Kids in the US, the Australia Public Health Associations, the World 

Health Organisation, the Margaret Chan statements on tobacco and so 

on.  So no, if the Government had gone out and really consulted about 

the terminology that would be used in the agreement, right throughout 5 

with the health professionals and others, then your argument might have 

value.  But we were working off the leaked texts and the discussions 

with negotiators that showed us that there wasn’t a mind to introduce 

that kind of protection and the pressure is what brought it about. 

Q. You talked about big tobacco this morning in fact and you talked about 10 

this concept of trawling and using the Official Information Act to gather 

evidence to use against the Crown and it sounded at least to me that 

this was some nefarious or terrible thing that a corporation or individual 

might do, use the Official Information Act to get information and to use 

that against the Crown?  That sounds familiar? 15 

1620 

A. Well I'll be delighted to get something useful under the 

Official Information Act, but I think you’ll recall that I said that that was 

one part of the process.  Another part of the process was through 

regulatory impact assessment mechanisms.  Another part which is 20 

enhanced through the transparency provisions in the TPPA is to be able 

to put evidence and reports commissioned by the industry, which when 

you’re dealing with tobacco is a very sensitive question because 

research funded by tobacco is a big issue under the framework 

convention on tobacco control.   25 

 

And to deluge officials with report after report after report with an 

obligation that they assess those reports and they provide explanations 

for why they’re not adopting that, and then you have discussions 

between ministries, the IP – in Australia’s case the IP Ministry, the 30 

Ministry of Health and the Trade Ministry, and it’s all of that stuff that the 

industry pieces together.  And you end up with the poor officials who 
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feel deluged and who feel somewhat under siege and paralysed and 

that’s this good interviews in Australia about how that works.   

 

So that was the – that was the description in there, and that was also 

written at a time when the regulatory coherence chapter which had also 5 

leaked, was much stronger than the final version of that chapter.  And 

the final version of that chapter was much weaker because a lot of 

governments put pressure on once they understood what the leaked 

chapter mean, for which I take some credit. 

Q. Just want to ask you about some of your interpretations and we’re going 10 

to have those debated in detail so forgive me I’m not going to go over all 

of those, all the scenarios.  But you’ll remember that your suggestion in 

your affidavit and I’ll come to where it stems from, but you –  

A. Are we on number 6? 

Q. I think it is, and I’ll come to it.  Initially you suggested that the 15 

interpretation of more favourable could be limited to aspects which are 

commercial in nature, you remember that? 

A. I think you’ll find I reached a conclusion that that was not the preferred 

interpretation because the orig – I said, “It could be argued.” 

Q. That’s right. 20 

A. But because the language and the gaps which referred to commercial 

and industrial undertakings had been superseded by a new exception, it 

was unlikely that it would be interpreted in that narrow way. 

Q. That’s your evidence now, isn’t it? 

A. I am sure –  25 

Q. Did you start with that evidence? 

A. Yes, I am sure that that was my position. 

Q. Because do you remember this morning you said you played with the 

argument.  That was your language.  You played with the argument that 

it was limited to measures that were commercial in nature.  Do you 30 

remember using that phrase, you played with the argument? 

A. I may well have, which would have been, I explored it. 



140 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

Q. Okay.  Sorry but I – when I heard you played with it, it was like a game.  

You put up this argument it could be argued, but really this was a 

game? 

A. I – oh.  I tossed around the possibility. 

Q. Okay. 5 

A. That’s how you play with ideas. 

Q. Right okay. 

A. Yes. 

Q. You didn’t just submit that this was an argument that could or might be 

made and leave it there as a possibility for the Tribunal to potentially 10 

adapt – adopt. 

A. I don’t believe I did.  If you can point to somewhere.  As I said investors 

will always look for arguments, but I –  

Q. Yes. 

A. – am sure that my viewpoint was that this –  15 

Q. Mmm. 

A. That the interpretation would go beyond the purely commercial. 

Q. Okay. 

A. Or that it would be extremely unlikely that a Tribunal would narrow it in 

that manner. 20 

Q. Okay.  Well that – in some sense is that, that gets us to a consensus 

doesn’t it, Dr Ridings, Associate Professor Kawharu, they don’t say that 

the better interpretation is limited to commercial measures. 

A. No they don’t, no, no. 

Q. So we have a consensus I think of opinion then on that, but measures 25 

can be commercial can be non-commercial can't they? 

A. That would be a logic, yes and I would think an investor might well put 

an argument in relation to trying to limit it, but I don’t – I think a Tribunal 

would have difficulty being able to uphold such an argument, yes. 

Q. Good. 30 

A. That is one of the more clear-cut of the options.  There are much less – 

there is much less room for consensus on other issues. 
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Q. Sure, but I mean when you look at measures, there is no language in 

the definition that would suggest it was commercial in nature.  There’s 

nothing in the context to restrict it.  So frankly it’s not surprising that all 

the experts see it as either commercial or non-commercial isn’t it? 

A. As I said, the origins of the discussion were out of the gap exception 5 

and gap’s exception was because I presume because the agreement – 

the Services Agreement is about commercial transactions that it was 

focussed around those.  The broader TPPA raises a much broader 

range of regulatory issues, including environmental issues and so on. 

Q. And if we look at that second part because you say, “This is a –  may – 10 

a very big problem.”  They were your words this morning, a very big 

problem.  That’s the second paragraph –  

A. Yes. 

Q. Have you got the text there? 

A. Yes I have it in front of me, yes. 15 

Q. Make sure I’ve got it myself. 

JUDGE DOOGAN: 
Which document? 

MIKE HERON: 
This is the actual text of 29.6. 20 

JUDGE DOOGAN: 
Oh yes. 

MIKE HERON TO PROFESSOR ELIZABETH JANE KELSEY CONTINUES: 
Q. So there’s probably multiple sources of that.  What’s the easiest one?  

Sorry do you have that readily?  25 

A. Yes. 

Q. I’ve got it in front of me.  You got it. 

A. I got in front of me. 

Q. Right that’s good, thanks, because you’ll see the second paragraph, 

“The parties agreed the interpretation of Treaty of Waitangi including as 30 
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the nature of rights and obligations arising under it shall not be subject 

to the dispute settlement provisions of this agreement.”  Dr Riding says, 

“Well that means that neither ISDS or State to State can deal with the 

interpretation of the Treaty? 

A. Yes she says that. 5 

Q. And that view also whilst she agrees that the following sentence has 

perhaps caused ambiguity, the better view is that the interpretation the 

Treaty’s off the table for a disputes Tribunal. 

A. Are you saying Dr Riding’s saying? 

Q. Dr Riding, yes. 10 

A. Yes. 

Q. Now as I read Associate Professor Kawharu, she reaches the same 

conclusion. 

A. You need to ask her. 

Q. But she does say – and we will ask her, but she does say, “Well it could 15 

be argued the other way.” 

A. Yes and the two problems as I see it are the use of the term, “otherwise” 

in the second sentence, and sorry, three issues.  Otherwise in the 

second sentence that those two remaining sentences in paragraph 2 

refer only  chapter 28. 20 

Q. Yes. 

1630 

A. And that some of the other provisions in the agreement when they are 

being explicit about what they don’t apply to refer either to section B of 

chapter 9 which is the ISDS, or chapter 28 or both. 25 

Q. Yes. 

A. And so this is one of those examples where if I was an investor I would 

very seriously argue that question. 

Q. And this is the key distinction isn’t it?  This is the possible versus what’s 

actually likely to be the conclusion of the Tribunal. 30 

A. No I'm not confident about this.  I'm confident that a Tribunal would be 

very likely to say that it will be commercial and non commercial. 

Q. Mhm. 
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A. This I think is much more problematic especially because it goes to the 

jurisdiction of the Investment Tribunal itself and Investment Tribunals 

are not known for restricting their own scope in dealing with disputes. 

Q. When you first considered the issue in your 6th affidavit at paragraph 39 

you said this, “The only element protected from legal challenge under 5 

Article 29.6.2 is the Crown’s interpretation of the Treaty of Waitangi – 

A. Mmm. 

Q. – and it’s assessment of its obligations under the Treaty,” right? 

A. Yes.  And as I said this morning, the issues around the second 

paragraph have become more focussed in the discussion that we had 10 

as the experts and then teasing that out more.  That is not something 

that I had interrogated before and the more interrogate the more worried 

I am about it. 

Q. Okay.  But your first view of it was the view of Dr Ridings wasn’t it? 

A. Yes.  It was, as I said, it was not something that I had looked at closely 15 

and now that I looked at it closely I think there is a real risk that an 

investor and investor’s counsel would put that interpretation up that 

paragraph 2 does not apply in relation to ISDS. 

Q. And it first arose because of the discussion with Dr Ridings and 

Associate Professor Kawharu didn’t it? 20 

A. Yes there were a number of things that arose in that that clarified legal 

issues in relation not just to the Treaty Exception but to other provisions 

of the agreement. 

Q. So they in fact raised it and now you’ve become more and more worried 

about it is that fair? 25 

A. No I don’t think that’s how it evolved.  I think it evolved in a 

conversation.  I mean that’s – it was a very constructive meeting and we 

played around with a number of issues including the self judging nature 

of paragraph 2 the extent to which it was self judging and so on.  And so 

I think it’s something that evolved in the discussion. 30 

Q. I’ll just put to you what is a sensible interpretation of those next 

sentences.  The reason they only deal with State to State disputes is 

because that is when a Tribunal actually interprets the agreement.  
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That’s its role, it interprets the obligations under the agreement.  Do you 

agree with that proposition because I'm going to go on to some others? 

A. So are you saying it doesn’t apply to ISDS? 

Q. No the contrary.  The reason in the sentences that go, “Chapter 28 shall 

otherwise apply to this article and then a panel established maybe 5 

requested to determine whether any measure referred is inconsistent 

with a parties rights. “  That’s to make it clear that in State to State which 

does interpret the agreement that kind of Tribunal can go on to do that 

part of its job.  It’s for clarification isn’t it? 

A. So can I be clear, you’re saying that the Investment Tribunal could not 10 

examine paragraph 1? 

Q. The Investment Tribunal quite clearly is barred from looking at the 

interpretation of the Treaty of Waitangi. 

A. That’s what you’re saying – 

Q. Yes. 15 

A. – but I'm trying to understand what you’re saying about the next two 

sentences. 

Q. Okay, I’ll take you through it again.  Paragraph – Sentence 1 of 

paragraph 2 that prohibits any Tribunal because it deals with dispute 

settlement provisions of this agreement.  So it covers them both.  It 20 

prohibits any Tribunal from entertaining argument about the 

interpretation of the Treaty of Waitangi. 

A. That’s your argument. 

Q. That’s right. 

A. And I'm saying that that’s not actually clear cut. 25 

Q. Okay. 

A. The term disputes settlement provisions are potentially and they are 

used in terms of say the title of chapter 28 to refer to the State-State 

dispute settlement and that is reinforced by the next two sentences of 

that paragraph.  And it goes back to the problem that 30 

Associate Professor Kawharu and I both identified that this came out of 

the Singapore Agreement and has been rolled over and the investment 

issues haven't been addressed. 
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Q. Well to be fair, as I’ve pointed out, you actually didn’t identify this 

problem in your 6th affidavit it was only when you had the discussion 

with Dr Ridings – 

A. Yes. 

Q. – and Associate Professor – 5 

A. Yes. 

Q. Now the Singapore Agreement’s been around since 2001. 

A. Yes and part of the – when we were having the discussion of trying to 

understand why that wording was there like it was, it seemed to be that 

it had come out from the Singapore Agreement and just being rolled 10 

over when the Singapore Agreement didn’t have the investment 

mechanism in it that the later agreements did.  So it should have been 

subject to updating and had we had a real engagement around that in 

relation to the TPPA I'm sure these issues would have arisen in the 

discussion in the same way that they did in our discussion under the 15 

processes of the Tribunal. 

Q. But to be fair you, the expert, who has been looking at it since 2009 

didn’t pick it until after the text is finalised, so is that realistic? 

A. Yes it is.  Only that there are other issues that I had focussed on, in 

particular, on the issue of more favourable treatment and on the 20 

chapeau and that had been my focus.  I don’t see why it’s a problem 

identifying an additional legal concern. 

Q. No, no, I'm not – sorry if you’ve misunderstood me.  What I'm saying to 

you is the first sentence is clear.  It can't be more clear.  It can only be 

your argument that it’s the next sentences that somehow make it more 25 

unclear because, “Shall not be subject to the disputes settlement 

provisions of this agreement,” can only mean the disputes settlements 

of this agreement. 

A. Yes and that was – 

Q. – can't it? 30 

A. That was a part of the discussion that the three of us had about whether 

the second and third sentences, and in particular the use of the word 

“otherwise” – 
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Q. Yes. 

A. – informs the first sentence, and whether the fact that other provisions in 

the agreement refer to both Investor State and State to State as not 

being available for enforcement of or investigation of particular issues 

may influence the interpretation of this.  And my view is that an investor 5 

would put that argument and I don’t know how an Investment Tribunal 

might respond to it. 

Q. Okay.  Well isn’t this a case of, well yes you could make that argument 

but frankly it’s unlikely and not a reasonable expectation that it will 

succeed. 10 

A. No I don’t agree with you.  I think it is one of those that is a much more 

open question and it could have been sorted if there had been a proper 

engagement, robust engagement around the legal interpretation as we 

had in the experts discussion before the agreement was – the 

negotiations were concluded. 15 

1640 

Q. Sure.  And what I was trying to put to you is actually there is a logical 

explanation why those next sentences refer only to State to State and 

that’s because the nature of the Tribunal’s process is about interpreting 

the agreement and it’s used the language there to make sure that that is 20 

clear. 

A. But it’s also Investor State disputes also interpret the investment 

chapter, so I don’t understand the logic, I'm sorry. 

Q. Well, and this is the point and Dr Ridings can cover it, that the ISDS 

process is not about interpreting the agreement, it’s about deciding the 25 

claim of the investor under it and that in my proposition is a significant 

difference, do you agree? 

A. No. 

Q. Okay. 

A. I don’t see how you read that into the terminology there and I think you 30 

are trying to sure up an argument that has arisen because of some 

problematic drafting and the failure to revisit it. 
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Q. And I'll just – well and I need to be brief because of time, but if we deal 

with these scenarios, the Crown proposition will be and just to be fair to 

you that neither Dr Ridings nor with respect 

Associate Professor Kawharu see these scenarios are particularly 

realistic and will be saying that in submission, do you want to comment 5 

on that? 

A. Yes, I've commented previously that the more narrow down you try to 

make the scenarios, the more problematic they become.  They’re too 

broad and they are too specific.  But I believe that in relation to several 

of the scenarios that there are serious problems as does 10 

Associate Professor Kawharu in relation to the MST issues, minimum 

standard of treatment issues that there are potential issues.  I see more 

problems with it than she does, but she sees potential problems.  The 

biggest issue that I would like to have been able to revisit, knowing more 

about what the period of term of the consents related to fracking is, is 15 

whether if you have a seven or 14 year consent as opposed to a two to 

three year one that would change legitimate expectations and that 

would change if say a review mechanism was used as opposed to not 

renewing a two to three year contract, you would have quite different 

expectations on behalf of an investor. 20 

Q. Mmm. 

A. And I think that would’ve made a significant difference to the second 

and third scenarios in relation to fracking and I note that there was no 

footnote that I could go to in Dr Ridings’ scenarios when she said two to 

three years.  I went to look to see if I could find a source for that.  There 25 

wasn’t a footnote there to look to.  I know Associate Professor Kawharu 

assumed that that was correct as did I until I could get information out 

from Taranaki – 

Q. Sure. 

A. – that told me it was actually seven to 14 years and I certainly would 30 

have contested that if I had that information at the time. 
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Q. And in Dr Ridings and in my submission, Associate Professor Kawharu 

also don’t see the scenarios as likely to breach the substantive terms of 

the agreement. 

A. Well that’s where I said the minimum – as I said this morning, the 

minimum standard of treatment is the most problematic provision in the 5 

investment chapter.  It’s the one that the investors use most often.  In 

the expropriation provision which is the other investor protection, the 

annex in the TPPA is less extensive than in some of our other FTAs, but 

I think in most instances, especially because it tries to tighten up the 

meaning of legitimate expectations that the investor would rely much 10 

more on minimum standard of treatment being both the substantive and 

the process element of that and I think that would be problematic with 

both the water scenarios and the second and third of the fracking ones. 

Q. Just – it was said in some questions I think to Mr Andrew in the opening.  

I just want to give you opportunity to comment on this. 15 

A. Yes. 

Q. That perhaps the water situation, the non-conforming measures may not 

apply to investment to the investment chapter. 

A. Yes. 

Q. But I think –  20 

A. Yes. 

Q. – you’ll be aware that it does? 

A. Yes, it applies only to certain of the rules in the investment chapter. 

Q. Right. 

A. Right?  So it doesn’t apply –  25 

Q. So national treatment –  

A. – minimum standard of treatment or expropriation which I said, are the 

ones the investors use most often. 

Q. But it does. 

A. It applies to nat – if I remember correctly it applies to national treatment 30 

and –  

Q. Local presence –  

A. – MFN 
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Q. Senior Management. 

A. And local presence which is about requiring an offshore provider over 

service to have a local presence inside the country. 

Q. Yes. 

A. So the non-discrimination rule and the local presence rule, that non-5 

conforming measure applies to. 

Q. Yes okay. 

A. But not the investor protection rules. 

Q. So it applies to some –  

A. Not for recreation – 10 

Q. – not all of them. 

A. Yes but not the ones that I would consider are most important. 

Q. Okay.  Now we could go on for quite some time but Professor Kelsey 

and I’m not critical, don’t get me wrong.  I’m just saying, the Crown will 

be submitting in closing that your view on the interpretations and the 15 

scenarios is a sceptical and pessimistic one and it’s not grounded in 

actual experience.  Do you want to comment on that? 

A. No I think I’ve said all I wish to say on that. 

Q. Thank you.  Thank you members of the Tribunal. 

JUDGE DOOGAN: 20 

Thank you Professor Kelsey.  Counsel can you remind me who had put 

nominations in for questions for Professor Kelsey, Ms Mason I think, 

Ms Sykes. 

ANNETTE SYKES: 
I understood that some had reserved the option to put questions, my friend 25 

Mr Andrew, Mr Lyall and Ms Mason.  I’m not too sure if they’ve taken that 

opportunity. 

JUDGE DOOGAN: 
All right. 
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TE KANI WILLIAMS: 
Sir it’s Mr Williams here, I perhaps will, will take the risk of asking 

Professor Kelsey just a couple of questions Sir. 

JUDGE DOOGAN: 
All right, thank you. 5 

(16:48) TE KANI WILLIAMS TO PROFESSOR ELIZABETH JANE KELSEY: 
Q. Kia ora Professor Kelsey, I was just interested in your exchange this 

afternoon with my friend about your experience with Peru and I 

wondered if you were aware of the – that Canada has a free trade 

agreement with Peru in 2009.  You are? 10 

A. (Microphone turned off 16:48:37) have agreements.  Canada is one of 

them yes. 

Q. All right and are you aware that there’s a separate agreement on the 

environment? 

A. Yes Peru has – had real sensitivities around environment and FTAs and 15 

I was just looking here, when there was a leak of the environment 

chapter from the TPPA, Mexico and Peru had put forward a particular 

measure in that one about prior informed consent on biodiversity. 

Q. Yes. 

A. And so I’m certainly aware because I analyse that chapter or Wiki leaks. 20 

Q. All right and so just looking at Article 5, you haven’t got it before you. 

A. No I’m sorry. 

Q. But I’ll read it out perhaps so that we can all understand what it says.  

Article 5 of the separate agreement which deals with biological diversity 

reads: 25 

 

The parties also reiterate their commitment as established by the 

convention on biological diversity to respect, preserve and maintain 

traditional knowledge, innovations and practises of indigenous and local 

communities. 30 
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That type of terminology would be something that would you suggest 

should have been included in an exclusion clause perhaps? 

A. A comprehensive clause would have automatically included that, but I 

know that as I said with the environment chapter, the CBD issues were 

because the US doesn’t particularly like the conventional biological 5 

diversity and so there was a square bracketed provision that had been 

promoted by Peru and Mexico and I understand from – because one of 

the leaked documents was the chair’s commentary.  The US had 

opposed that, but New Zealand hadn’t been one of the signatories that 

had supported that proposal from Peru and Mexico. 10 

Q.  All right.  And just following on with Peru, they also have a regime for 

the protection of collective knowledge of indigenous people associated 

with biological resources.  Are you aware of that, it’s about 2002? 

A. No I’m not but it wouldn’t surprise me from discussions with some of the 

delegates from the Peru negotiators. 15 

Q. Okay well I won’t take you through that one then.  Just a final question, 

there is also a Pacific Regional Framework Model Law for the protection 

of traditional knowledge and expressions of culture.  Are you aware of 

that as well? 

A. I’m aware of it but not of its content. 20 

Q. All right.  And if the content provided a number of Pacific Island states 

with the idea of prior informed consent from traditional owners for 

outside use both commercial and non-commercial of traditional 

knowledge and traditional customary expression, those are things that 

should be encouraged in this type of agreement would you accept that? 25 

A. That was one of the points that Dr Carwin Jones was raising in the 

expert paper on TPPA and the 20 because he was dealing with the 

indigenous knowledge, biodiversity environment issues, and he was 

expressing concern about the lack of protections for that. 

Q. Yes and so those protections are obligatory rather than permissive type 30 

of language that we have in the TPPA isn’t it? 

A. Yes but one of the features of the environment chapter is that it is very 

light on any obligations. 
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Q. Yes. 

A. Unlike some of the other chapters. 

Q. Yes, thank you Sir those are my only questions. 

JUDGE DOOGAN: 
Thank you Mr Williams.  Mr Andrew did you have –  5 

PETER ANDREWS: 
Yes just briefly Sir. 

(16:52) PETER ANDREWS PROFESSOR ELIZABETH JANE KELSEY: 
Q. My friend Mr Heron asked you in relation to paragraph 2 of the Treaty 

exception and in relation to this vexed issue of whether the restriction on 10 

jurisdiction applies to ISDS and Mr Heron suggested that the nature of 

the State’s state of arbitration process about interpreting the agreement 

and that’s to be contrasted with ISDS because that’s about process – so 

that’s about interpreting a particular claim, and it was suggested to you 

that that was part of the rationale for the language of the clause.  In an 15 

ISDS dispute, isn’t it entirely possible that the Tribunal will be called 

upon to interpret the agreement as a whole or parts of it at least in 

considering the particular rights at issue under chapter 9 for example? 

A. No I wouldn’t go that far, what I would say is that the provisions in the 

investment chapter that an Investment Tribunal would have to interpret 20 

include matters that arise under other chapters but you cannot seek to 

enforce compliance of other chapters through ISDS.  Now there are 

disputes where matters that have arisen where an investor says, “I had 

a legitimate expectation that you would do X Y and Z because this is 

your obligation,” in another chapter, so they’re not trying to enforce that 25 

other chapter through ISDS, but they’re claiming that that is one part of, 

not the sole part, but one part of what has created their expectations.  

There was a lot of discussions that we had with investment negotiators 

about how that might be pre-empted and I would fully expect with the 

wording that there is there – that investors will seek to use some of 30 

those expectations.  For example if there was a dispute about biologics 
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that they would seek to use that as part of the framework of their 

expectations, but you can’t enforce the other chapters through the 

investment chapter. 

Q. But the general principles, for example in the preamble, could well be 

relevant couldn’t they, to the interpretation of particular chapters? 5 

A. Oh –  

Q. Including chapter 9? 

A. The preamble would be because that is an important part of the context 

for interpreting chapter 9 yes, but other chapters like the IP Chapter for 

example, that has very specific substantive obligations on states in 10 

there, that’s different. 

Q. Just one other question, you – in opening comments this morning you 

referred to the plain packaging tobacco litigation and the 

Australian Government successfully defended the constitutional 

challenge in the Australian High Court.  You then referred to the ISDS 15 

litigation over the Hong Kong, Australia Free Trade agreement and 

Philip Morris was unsuccessful in the jurisdictional point correct? 

A. It was a bilateral investment treaty rather than free trade agreement yep. 

Q. Sorry, bilateral.  But then you said that the substantive issues or the 

substantive merits or otherwise of the Philip Morris claim are yet to be 20 

determined, is that going to be resolved anywhere? 

A. Because the jurisdictional issue has dealt with the Philip Morris Australia 

dispute it won’t be addressed there.  There is – Philip Morris has a 

dispute against Uruguay at present under a bilateral investment treaty 

which raises similar kinds of issues, and I heard very recently from 25 

Uruguay they’re expecting something soon.  That will also involve a 

jurisdictional question and so one of the problems at present is that 

there isn’t even in the adhoc process of the investment tribunals a 

substantive ruling in relation to plain packaging.  There have been – 

there was a Canadian, one of the chilling effect examples, there was a 30 

threat to litigate against Canada in the 1990s and then again more 

recently.  But what we’re waiting – and there’s been a couple up in 

Scandinavia, so that’s a still unchartered territory, what the substantive 
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approaches might be, and as we learnt – Associate Professor Kawharu 

referred to this with Argentina, you may have exactly the same 

provisions in exactly the same situations before two Tribunals and they 

come up with quite converse decisions.  And so there is no guarantee 

that say Uruguay, if the Uruguay Philip Morris case came up with the 5 

substantive interpretation that another Tribunal will come up with the 

same one. 

Q. Yes thank you. 

JUDGE DOOGAN: 
Thank you Mr Andrew.  Thank you Professor Kelsey.  It’s been quite a long 10 

day for you.  We will break now.  Thank you to the witnesses, Dr Reid also, 

counsel.  We will recommence at nine tomorrow.  There will be some 

questions also from the Tribunal Professor Kelsey and any other counsel with 

questions we will deal with in the morning.  I will just hand to Tā Tamati to 

close. 15 

JANET MASON: 
Sir, sorry just before you close Mr Piripi can stay till 2.30. 

JUDGE DOOGAN: 
All right, thank you. 

PROFESSOR SIR TAMATI REEDY: 20 

Ā, kia ora tatou.  Heoi anō e tuku tonu te rākau ki tō tātou Minita e noho mai 

nei i muri.  Māu e whakakapi ta tātou hui i runga i ngā kōrero, kia tau ai te 

mana ki runga i a tātou kōrero i tēnei ra, tēnā koe. 

 

KARAKIA WHAKAKAPI 25 

HEARING ADJOURNS: 5.00 PM 
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HEARING RECOMMENCES ON TUESDAY 15 MARCH 2016 AT 9.02 AM 

PROFESSOR SIR TAMATI REEDY: 
Mōrena rā tātou katoa.  Heoi anō he inoi ana atu ki tō tātou Minita e noho mai 

ana i muri, mau e whakatūwhera tā tātou hui he karakia, mea atu ki te Atua 

kei konei tātou e whakarongo atu ana i āna tohutohu mai kia tātou i tēnei rā.  5 

Nō reira kei a koe te wā, kia ora.  [Interpreter:  Good morning.  I’d like to call 

upon our Minister to open our day with a prayer and tell the Lord that we are 

here listening keenly.] 

 

KARAKIA TĪMATANGA (MINITA) 10 

JUDGE DOOGAN: 
A tēnā koe e te Minita, nau i tuku atu ngā whakamoemiti ki tō tātou Kaihanga, 

a kia ora.  Kia ora koutou.  [Interpreter:  Thank you for the prayers sir.] 

 

Professor Kelsey if you just bear with us one moment.  Just in terms of two 15 

matters from yesterday.  First, the documents introduced by Professor Kelsey 

I have had a look at those documents overnight and had a quick discussion 

with the panel this morning and just wanted to give an indication of a view.  It 

seems to us that the material is substantially corroborative of issues and 

themes that are well covered in the existing evidence.  In the face of – 20 

ANNETTE SYKES: 
Sir can I interpose?  I’ve actually prepared a memorandum – 

JUDGE DOOGAN: 
I see. 

ANNETTE SYKES: 25 

– which is available to the Tribunal.  I haven't served it on the Crown because 

I haven't printed it – 
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JUDGE DOOGAN: 
All right. 

ANNETTE SYKES: 
– which I would like you to consider before you make any final decision, thank 

you? 5 

JUDGE DOOGAN: 
All right.  What I will do then is if you could make that memorandum available.  

I’ll consider it over the lunch adjournment and if the Crown counsel could also 

have an opportunity to look at it and we’ll deal with it at that time when we 

come back from lunch. 10 

ANNETTE SYKES: 
We’ve just had a difficulty in getting matters from Professor Kelsey.  She left 

her cord in the Tribunal so there was no computing access to her until this 

morning Sir but it’s now available. 

JUDGE DOOGAN: 15 

All right.  And the second matter was the proposals in a very broad outline that 

I made at the commencement of yesterday’s hearing about the panel session 

for Friday.  Perhaps we will deal with that also after lunch since we’re going to 

deal with another procedural matter.  So just that indication counsel if I could 

hear from parties after lunch on the panel session as well. 20 

 

Thank you Professor Kelsey.  Now who was next? 

JANET MASON: 
Sir I was next. 

JUDGE DOOGAN: 25 

All right.  Kia ora Ms Mason. 
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LINDA THORNTON: 
And may I go after that Sir? 

JUDGE DOOGAN: 
Certainly. 

(09:06) JANET MASON TO PROFESSOR ELIZABETH JANE KELSEY: 5 

Q. Good morning Professor Kelsey.  Yesterday you were asked a lot of 

questions about your work in the trade and arbitration area.  Today I 

have some questions around generally the Treaty and the area of public 

and constitutional law and firstly I’d like to ask you what experience and 

qualifications you have in that arena. 10 

A. I started working on that area in 1979 when I began teaching at the 

University of Auckland, a long time ago and a lot of that work was when 

the Treaty debate was very dynamic.  That was just after Orakei at 

Bastion Point.  It was the time when the He Taua incident had just 

happened at the university.  It was leading into the protests I first was 15 

engaged with the legal side of the defences of people at Waitangi in the 

early 1980s.  But my research work initially was historic but from 1984 

involved the interface between the policy initiatives of the fourth 

Labour Government.  In particular, in relation to corporatisation and then 

privatisation and fisheries and so on.  And the tension between that and 20 

the Government’s commitment to honour the Treaty of Waitangi and to 

expand the scope of the Waitangi Tribunal.  And so I was involved on 

the fringes of the litigation in the 1987 but more on the policy side of 

what was happening with the development of the 

State Owned Enterprises Act and the Tribunal around that.  And I did a 25 

large amount of policy analysis during that time.  I was lead analyst for a 

group known as Kia Mōhio Kia Mārama Trust which did a lot of 

transcribing of what was happening in the public policy arena for Māori 

constituencies to try to brief them on the issues as they were emerging.  

So I was involved in those debates in communities and with the Trust.  It 30 

involved people like Rob Cooper and Joy Rakena and 

Moana Maniapoto and others and wrote academically on those areas.  
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Did a lot of submissions for Governments.  Wrote my PhD thesis, 

900 pages on the contradictions between the Labour Government’s 

policies and the Treaty of Waitangi focusing around those areas 

including resource management, local government, privatisation and 

fisheries and so on. 5 

0910 

Q. Thank you that’s quite extensive.  And I just would like to take you back 

to some comments that you made yesterday indicating that you had 

some great difficulty with trying to balance the conceptual requirements 

of this work with the very defined technical interpretation of various 10 

Treaty things, and put to you that that’s not that difficult because all law 

takes place within a context and you must understand that context 

mustn’t you? 

A. Oh that’s a very big jurisprudential debate.  I would argue so. 

JUDGE DOOGAN: 15 

Sorry do not interpret Professor Kelsey but counsel, just in the interest of time 

I think we are going to need to avoid the jurisprudential debates and get to the 

nub of the question. 

JANET MASON: 
Yes Sir. 20 

JUDGE DOOGAN: 
I know it is important context but we could just try to narrow the target. 

JANET MASON: 
Sir I’ll go straight to that – to that question.   

JANET MASON TO PROFESSOR ELIZABETYH JANE KELSEY 25 

CONTINUES: 
Q. I wanted to just put to you some questions that related to what I was 

asked yesterday in openings by going straight to some practical ways in 

which if there are indeed problems with the TPPA how the mechanisms 
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for which change or something could be done about that.  And you had 

talked about signed letters and various other things, so I just wanted to 

ask you about how you saw those practical things being done, whatever 

they might be? 

A. I think that there are a number of possibilities.  Some of them would’ve 5 

been much easier had they been addressed before the agreement was 

signed, in particular the development and signing of side letters.  But the 

agreement does not bind New Zealand until two things happen.  The 

first is that the ratification process is completed in New Zealand.  And 

that is a decision that the Government will need to make based on an 10 

assessment of its understanding of its obligations.  Clearly its 

obligations in relation to the Treaty.  There is no – it is not mandatory for 

the Government to ratify this agreement.  Ratification is an informed 

decision on the part of the executive and it needs to make that informed 

decision clearly in my view as a Treaty partner, having considerate the 15 

ramifications that I don’t believe it has properly considered in relation to 

the Treaty.  It is possible for the Crown still to approach other parties to 

seek from them bilaterally a share interpretation of what the Treaty 

exception means, and if as it is the Crown’s stated position that it 

provides comprehensive and total protection for Māori interests, to have 20 

other parties individually agreeing to that interpretation.  Parties are 

always able to do that.  It’s not a matter of amending the agreement 

after it’s signed.  If this is the Crown’s understanding of what the Treaty 

of Waitangi exception means, it’s seeking from the other parties and 

acceptance that that’s also what they mean, and I think in practical 25 

terms it will be done on a bilateral basis.  If the Crown’s not prepared to 

do that, that in my mind would suggest to them – to me that they don’t 

actually believe that that’s the full impact of the exception and if no other 

– if other parties aren’t prepared to agree to that interpretation that to 

me suggests that they don’t accept that interpretation.  Now there’s a 30 

question is to how binding that would be in terms of the agreement itself, 

but as a subsequent document between those two parties, it would be a 

part context of interpretation.  So that is I think a viable option that falls 
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short of waiting for an agreement to come into force and then seeking 

an interpretation from the parties because by that time in a sense, the 

horse has bolted.  And that is still an option for the Crown to do, but I 

think it would be preferable and a sign of good faith for it to do so.  It 

would’ve been preferable for it to do so before it was signed, but prior to 5 

ratification.  There is a further option and I understand the Crown’s 

position is that you can't do side letters.  You can't do formal instruments 

that change agreements once the negotiations are concluded and once 

the agreement is signed.  I’ve raised the issue of certification on several 

occasions.  Yesterday I indicated that the US legal counsel has said that 10 

certification is well understood by the other parties.  There is a website 

that we developed that I refer to in an earlier affidavit 

tppanocertification.org.  The documents how the US has used this in the 

past to require countries to adopt the US understanding of what 

obligations are.  That has included in some instances, not only changes 15 

to domestic legislation, but has involved some formal memoranda.  The 

one I refer to in my more recent affidavit was in relation to the US Korea 

Agreement where the Koreans proceeded with all that was required to 

bring the agreement into force from the Korean end.  There was a 

change of Government in the US.  That change of Government said, 20 

“Korea we will not bring the agreement into force until you have done 

what we require in changing the agreement.”  And that was done by an 

exchange of letters and the agreement subsequent to that came into 

force.  So exchanges of letters can in fact occur even to the point that 

they change the text before the US is prepared to allow an agreement to 25 

come into force.  The US as is set out in expert paper on the process on 

the TPPA which is a series of expert papers that the law foundation 

funded me to have prepared, peer reviewed expert papers.  It makes it 

clear that the US has an effective veto over this agreement coming into 

force. 30 

Q. Sorry just on that point, could I just ask you is it a possibility then as a 

result of the US certification process that the text of the Treaty change? 
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A. Oh it’s quite possible yes, and that was the purpose for me raising 

yesterday again the fact that there are three issues that are in the US 

Congress are pivotal even to the issue going to a vote.  Those who 

control effectively the floor of the house at present have said there need 

to be changes to the biologics provisions.  There need to be changes to 5 

the exception for tobacco on investor state disputes and there needs to 

be a change that doesn’t affect this matter in relation to the offshore 

holding of financial date.  And so the certification process means that 

there can be changes.  Now the question is whether New Zealand has 

the same leverage as the US.  Clearly it doesn’t in a technical sense of 10 

having a veto over the agreement coming into force.  The agreement 

effectively if there is not consensus, requires countries that comprise 

85% of the GDP of the 2 countries to agree before the agreement 

comes into force.  New Zealand is a miniscule player. 

Q. Yes but theoretically the signing of the text is an intention to bind and 15 

then each of the countries theoretically then goes back through their 

domestic processes before they ratify.  Surely that means that in theory 

the whole point of that process should be for national populations to be 

able to look at the text and then suggest changes, theoretically? 

0920 20 

A. No the signing is really an intention to adopt as it has been concluded.  

There are mechanism as I’ve mentioned where the US exercises its 

right because of its domestic mechanisms and because of its power to 

withhold its consent, its exchange of letters to bring the agreement into 

force, until other countries have complied with the US understanding.  25 

New Zealand has two options.  One is that, aside from what I said of 

seeking an interpretation of the existing text from the other parties, in 

line with what the Crown says its interpretation is.  That doesn’t require 

any changes to the text, all right.  It’s simply a matter of the Crown 

seeking others – 30 

Q. Yes it’s like an avoidance – 

A. – agreement – 

Q. And avoidance of doubt clause so to speak. 
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A. Yes but it’s in a memorandum – 

Q. Yes. 

A. – or whether one calls it a side – 

Q. Yes. 

A. – letter.  Side letters have some technical meaning.  But side letters 5 

would have been possible before the signing, but a memorandum 

between the parties I believe is still possible.  At the New Zealand end, 

unlike the US where the US has a vote and that vote is an up/down 

vote, a yes/no vote, but they also have the certification process and the 

leverage of in effect a veto.  In New Zealand the executive nature of 10 

Treaty making means that there are two options.  One option for the 

Crown which is that it does not ratify because it accepts that what it has 

agreed to to date is not consistent with other obligations such as its 

Treaty obligations.  And it could seek to go back to the other parties and 

to reopen the text, but the ratification process there is no obligation to 15 

ratify.  The second is that Parliament could decline to pass the 

implementing legislation.  The problem is that that implementing 

legislation is very narrow and Dr Walker has set that out in his affidavit 

and it does not affect the matters that are before the Tribunal today.  It 

affects matters such as the extension of copyright for 20 years.  It 20 

doesn’t, in a substantive way, affect the matters before the Tribunal 

today.  It involves the lifting of the threshold for foreign investment 

vetting.  It involves some changes to patents mechanisms.  But it’s 

mainly around tariffs and trade remedies and so on.  And of course the 

Government has the ability to make that a vote a confidence vote to 25 

pass the legislation in any case.  But hypothetically if the Parliament 

does not pass that legislation the Cabinet manual says that the 

executive even though in theory it could ratify, New Zealand would then 

just be not in compliance it would not ratify.  But the legislative process 

is not a substantive option for addressing the matters before the 30 

Tribunal. 

Q. All right.  Now in terms of – 
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JUDGE DOOGAN: 
Ms Mason. 

JANET MASON: 
Sorry. 

JUDGE DOOGAN: 5 

Just in terms of your – how much more do you have? 

JANET MASON: 
So I have about two more questions. 

JUDGE DOOGAN: 
All right. 10 

JANET MASON TO PROFESSOR ELIZABETH JANE KELSEY 
CONTINUES: 
Q. In terms of the select committee process, not the select committee 

process to do with the legislation but the foreign affairs and defence 

select committee process, which is looking at the Treaty which was 15 

provided with the NIA, if all of these options in terms of ratifying or not 

ratifying are not available to the select committee what would then 

would you say about the intention behind trying to get some domestic 

democratic input into the Treaty ratification process? 

A. Well the select committee which submissions closed last Friday does 20 

not have any power.  It will produce a report.  But even if it produces 

recommendations for changes to the agreement the executive has no 

obligation to accept those recommendations.  It merely has to report 

back to the House on its response to those recommendations.  So the 

select committee is the only mechanism really to raise the issues before 25 

Parliament that are of concern in relation to the Treaty but the select 

committee has no substantive power.  And that’s a matter that’s been 

raised in terms of reviews of standing orders in the past in attempts to 
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get Treaty bills before the House to change the process but that has not 

been successful. 

Q. Sorry just one more question.  Just in relation to what you talked about 

before approaches to other countries in relation to some agreement on 

interpretations, I just note from the Wai 262 Report that in terms of the 5 

CBD there was a National Māori Congress who actually were involved 

in the negotiations themselves and they represented 45 iwi.  So I put to 

you that could you see that happening again this time if there were 

approaches to be made? 

A. I think that the credibility of an approach from the Crown to other 10 

countries on a bilateral basis if it had very substantive Māori presence 

and support and if it had a Waitangi Tribunal Report behind it as well 

would have very significant potency.  And I would be very surprised if 

the Crown would consider that that was not an appropriate step to take 

in relation to other countries.  And at least at that stage it would have 15 

been seen to have done a good faith best approach to try to resolve the 

problems that are apparent today. 

Q. Thank you, thank you Professor Kelsey.  Thank you Sir, no further 

questions. 

JUDGE DOOGAN: 20 

Sorry, Ms Thornton. 

LINDA THORNTON: 
I’ll make it fast. 

JUDGE DOOGAN: 
It’s all right Mr Cochrane just wants to clarify a matter arising from…? 25 

(09:27) DAVID COCHRANE TO PROFESSOR ELIZABETH JANE KELSEY: 
Q. Professor Kelsey just back to your first – the first situation.  I think the 

answer is yes but I just want to be sure if I am right.  If New Zealand 

went on a bilateral basis to another country and said, “This is what we 

think 29.6 means, do you agree?”  Does that bind the investors based in 30 
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those states?  Or, can they come along and say, “Oh well you know our 

Government agree with it but we don’t?” 

A. No it wouldn’t in my view.  It would – there have been in a number of 

recent disputes involving investors interventions from Governments 

saying, “This is what,” the state parties to the Treaty saying, “This is 5 

what we believe this provision means,” and they have put that before 

the Investment Tribunal.  However, in one case involving Guatemala 

that the Tribunal said, “Well you might think it means that but we don’t.”  

So it wouldn’t create a water – I mean this is the problem with the 

Tribunals.  It wouldn’t create a water tight response to the investor state 10 

process, in my view.  Even if there was a formal interpretation - if the 

agreement came into force and there was a formal interpretation that 

was to be binding on the Tribunal one would hope the Tribunal would 

accept that but Tribunals are Tribunals. 

Q. Okay, thank you. 15 

JUDGE DOOGAN: 
Ms Thornton. 

LINDA THORNTON: 
Thank you Sir. 

(09:29) LINDA THORNTON TO PROFESSOR ELIZABETH JANE KELSEY: 20 

Q. Dr Kelsey, I'm going to go back to some of the things that Mr Heron had 

asked you about yesterday concerning the chilling effect and as I recall 

and pardon me for paraphrasing but he was asserting to you that the 

MFAT officials are not chilled by the provisions that are in this 

agreement.  But isn’t it correct that the officials of MFAT are not going to 25 

be the same officials that are deciding whether to implement a lot of the 

regulations such as environmental regulations for example? 

0930 

A. No they’re not going to be.  One of the features of the Gus Van Harten 

and Kyla Teinhaara material I referred to yesterday was the growing role 30 

though that the trade and investment officials are playing in 
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decision-making processes. And we have a regulatory impact 

assessment mechanism where that will form a part of the assessment of 

a policy decision.  What became apparent when you looked at the plain 

packaging IRA for example was that you had health officials putting the 

health arguments and then you had from what we could see from the 5 

non-redacted parts of the documentation views from the Trade and 

Investment officials which clearly had a chilling effect in the decision-

making of the Government in that situation from my viewpoint.  Even 

though the legislation was introduced, it was introduced largely because 

it was a coalition promise with the Māori Party.  It wasn’t actually 10 

formally proceeded with.  So it didn’t chill the introduction of the 

legislation, but I have no doubt that that advice had an impact on the 

Government’s decision whether it would proceed with bringing the 

legislation into force.  And indeed the Prime Minister said publically, 

“Until the Australian litigation is over, we’re not going to conclude that.” 15 

Q. Okay then let us have a look if we can at the example of a foreign 

corporation who wants to do a heavy industry development project in 

rural area.  Wouldn’t the local authorities be the consenting authority for 

such an application? 

A. The investment chapter applies to central and local and regional, but 20 

that’s a definitional issue but basically the different levels of 

Government, plus non-Government entities exercising delegated 

authorities which also raises interesting questions of whether Māori non-

Government entities exercising delegated responsibilities might also be 

subject to the obligations in the investment and the cross water services 25 

chapter.  So yes it runs down.  In some other agreements it’s only to the 

extent that there’s an obligation on Central Government to do – basically 

make best efforts to ensure compliance of the lower levels.  In TPPA it 

applies directly. 

Q. So if the Local Government were to deny the application and say the 30 

corporation had invested a certain amount of money in getting the 

project application you know processed which is pretty typical, wouldn’t 

they run the risk of being taken into an ISDS over that denial? 
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A. It would be the Government that would be the party to the dispute, but 

the dispute would relate to the decision that had been made at the sub 

central Government level, and there are many investment disputes that 

involve that? 

Q. Does the foreign developer have to exhaust all of its New Zealand 5 

remedies before invoking the ISDS or can it go straight to the Tribunal? 

A. There is no requirement to exhaust domestic remedies.  As Mr Heron 

said yesterday there is what we call “The fork in the road”.  It needs to 

make a decision that if it goes to ISDS it waves its domestic remedies, 

judicial remedies. 10 

Q. And are you familiar with the role the local government is obliged to – 

has in paying the costs of this litigation? 

A. There been two recent disputes in Canada, one involving Nova Scotia 

and the second, the Bilcon dispute where there is a statement.  In fact I 

think it’s annexed as one of my exhibits to one of my affidavits where the 15 

central Government in Canada has said that it intends to recover the 

costs from the province.  That hasn’t yet transpired, so we don’t know 

whether they will carry through with that threat.   

 

I know that in Mexico that occurred with one dispute there, but there’s 20 

not a lot of documentation around that level of – ‘cos it’s a domestic 

decision on recovery. 

Q. And can you give a range of the costs of litigation costs of the ISDS 

even before you start dealing with imposing litigation for the cost from 

the other side.  Just what it’s going to cost our own Government? 25 

A. The OECD several years on the basis of a survey put the average costs 

at US $8 million.  There are reports, although they are – it’s not a formal 

statement from the Government but widely reported figures in Australia 

that the plain packaging dispute cost $50 million for Australia to defend. 

 30 

There are some others which have involved for example public/private 

partnership disputes that have gone around in circles, one with the 



168 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

Philippines that’s currently I think at about $64 million.  So they can be 

very significant. 

Q. And lastly, would this similar example of why should Auckland decide to 

contract with an international developer to for example, provide 

housing? 5 

A. Well there would need to be a dispute.  But – 

Q. It would be exposed to that. 

A. A contract, if there was a public-private partnership contract, there is a 

provision in the – a new provision in the TPPA that follows US 

provisions about the ability to enforce contracts or enforce investment 10 

agreements through ISDS where there is not a mechanism that is stated 

in the contract.  But that explicitly excludes welfare and other similar 

social services.  So I wouldn’t expect in that example that they could, 

but that doesn’t mean if there wasn’t a – you had the social bonds or the 

social housing or a charter school contract with it that was multiple 15 

schools or whatever, with a TPPA investor that’s not an Australian 

investor, you could end up with having a dispute under the investment 

chapter, yes. 

Q. Thank you Dr Kelsey, that’s all my questions Sir. 

(09:37) JUDGE DOOGAN TO PROFESSOR ELIZABETH JANE KELSEY: 20 

Q. Thank you, all right.  That is over to the Tribunal, kia ora.  

Professor Kelsey I am going to kick off for the Tribunal and then my 

fellow panel members may have some further questions.  Just wanted 

to start and standing back at the bigger picture, I forget which politician 

said this but something like, “When elephants dance, mice stand at the 25 

side of the room.”  How much in your view from your observations of the 

course of the TPPA negotiations, how much negotiating power or 

leverage did New Zealand have? 

A. In some areas, the US has a standard template on areas such as 

financial services in aspects of investment and so on, so there are 30 

aspects where the US says, “This is the starting point.  We’ll negotiate 

around the margins.”  There were some areas that were totally new, 
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such as the State Owned Enterprise chapter.  There – and there was a 

lot that I worked very tensely on that chapter with negotiators from a 

range of countries.  And there was a huge amount of movement that 

happened inside there and a lot of protections that ended up being 

written into there that weren’t in the initial proposals from the US. 5 

 

The regulatory coherence chapter changed very dramatically.  Again 

that was a new chapter. 

Q. Right. 

A. So it varied across –  10 

Q. Right and so those – just taking those examples the ESO chapter and 

was it the Investment chapter that –  

A. The regulatory coherence one they changed a lot but they were new. 

Q. All right as a result of New Zealand’s influence in the negotiation? 

A. In the SOE chapter it was I mean the way these negotiations work is in 15 

the room countries tend to work with each other, and I’m sure Dr Walker 

can explain that more than I.  I’ve never been in the room.  I talk to lots 

of people about in the room.   

Q. Right. 

0940 20 

A. Because – sorry, because the regulatory coherence one was being 

promoted by New Zealand and Australia in the US the changes actually 

were more from other countries who were concerned about it.  When it 

came to the biologics that was largely driven by Australia but I know that 

New Zealand had held out on making any final commitments on a 25 

number of areas affecting medicine.  And I give great credit to our IP 

negotiators.  I think to some extent they were being used as a 

bargaining chip for diary but they nevertheless responded to real 

concerns like those Dr Reed was raising yesterday, and that biologics 

that one that is a bit apache about the equivalent to the eight years, that 30 

was brokered at the last minute as a pre-condition to an agreement 

being reached and New Zealand was not the lead but was a part to that. 

Q. All right.  I don’t want to take you outside the –  
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A. No, no that’s fine. 

Q. – areas of your particular expertise and acknowledge that you’re not 

actually a negotiator.  I will ask Dr Walker – is it Dr Walker –  

A. Yes. 

Q. – Dr Walker some of those questions as well.  I just – my question was 5 

really directed at overall and coming more particularly to the treaty 

exception clause, New Zealand obviously succeeded in having that 

clause secured into their agreement, and what you’re saying essentially 

is that New Zealand’s influence in the overall negotiation of the TPPA is 

variable.  In some areas it was able to achieve momentum or change.  10 

In others essentially there was a USA template that little negotiation was 

possible, now that’s a fair summary? 

A. Yes. 

Q. All right.  Dr Walker also says in his affidavit, I think his third affidavit, he 

just makes some general observations about the Crown objectives and 15 

policy in relation to international trade and these sort of instruments, and 

notes that this is at paragraph 14 of his third affidavit, you don’t need to 

go there but that’s just the reference there, “That New Zealand is a 

small country and we benefit from an international system based on 

clear and enforceable rules, whatever the subject matter be it trade, 20 

environment or peace and security.”  And I take it, at that broad level 

you have no issue with that proposition? 

A. No I don’t, as long as they are balanced yes. 

Q. All right.  And then when Dr Walker goes on to talk about the free trade 

agreements and New Zealand’s history of participation in those 25 

instruments, and refers to New Zealand working with, are for better 

international rules for global trade through the World Trade 

Organisation, and notes the comparative advantage for New Zealand 

agriculture and food and beverages, and these being the very areas 

where the tariff quota and local subsidies are a key problem for 30 

New Zealand.  Now those industries, the agriculture, food, beverage, 

also include obviously some significant Māori business interests and I 

just – this is a difficult question and it’s a hard one to frame, but if – just 
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standing back and looking at the TPPA in its entirety and it’s coverage, 

how would you characterise the nature, extent or relative strength of the 

Māori interests put at issue in the TPPA? 

A. Mmm.  The emphasis that the government has put on the benefits to 

Māori from the presentations that I’ve seen from the government have 5 

been, as you say, around Māori agriculture, horticulture.  The analysis 

that I referred to yesterday of the economic impact produce results that 

are nothing like the results that the Crown has been projecting.  It’s 

claim of $2.7 billion dollars of gains once the agreement fully comes into 

force, even if one accepts the methodology of that which I will refer to 10 

shortly equates to 0.9% of GDP by 2030 for all of New Zealand, which if 

GDP continues on the current path the increase in GDP will be 29% of 

GDP.  Add the TPPA you’ve got 29.9%, now that’s based on economy 

trick modelling which has been very severely questioned. 

Q. Yes.  Dr Kelsey I don’t want to – sorry I do follow that argument and I’ve 15 

seen that evidence.  The – and I understand the general proposition 

about benefits said to accrue to New Zealand exporters including Māori 

interests.  The question I was endeavouring to get at is leaving that 

sector to one side and taking the TPPA as a whole, what would you 

assess is the range or the nature of the Māori interests that are affected 20 

by the TPPA, and this covers the broad sweep from the intellectual 

property, the impacts on Mātauranga Māori, traditional knowledge, right 

across the spectrum to – just looking in that broad way, what would you 

assessment be of the nature and strength of the Māori interests that are 

affected by the TPPA? 25 

A. I would say that the areas that have been highlighted in this claim are 

those that are most prominent, the traditional knowledge but also the 

biological diversity issues which are referred to by Dr Carwyn Jones in 

the expert paper on the Treaty.  The health impacts I think are 

potentially very serious, especially in the impacts of biologics which are 30 

the new generation medicines that unless there can be found to be a 

way to create access to biosimilars much earlier than there is now are 

going to cost huge amounts to the New Zealand tax payer, and either 
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the government is going to have to find a lot more money or it’s going to 

have to find a pathway to reduce the expenditures on biologics.  And 

one of the features of the TPPA is that it’s the first international 

agreement ever to lock in rules of biologics, so even if it doesn’t extend 

the current New Zealand regime the more biologics we have to fund, the 5 

bigger the cost.  So our ability to reduce our current level of protection is 

removed by looking in the five years, and so for Māori I think that is a 

huge issue.   

 

The investment area, because of the really rapid escalation and the 10 

number of disputes that there have been, the involvement of US 

corporations in those disputes, the fact that a majority of those disputes 

involve natural resources I think is a very high risk area for Māori, and it 

will involve new areas as well where we – New Zealand has very light 

handed regulations of many areas, and many areas of importance to 15 

Māori, whether it’s the environment, whether it’s health and safety in the 

forestry sector and so on.  There are many areas of significance and 

that I see is a major risk. 

0950 

Q. All right. 20 

A. There are some others which I think Māori are caught up in broader 

issues like the copyright issues or problems around financial services 

and the ability to respond to financial crisis and so on. 

Q. All right.  So I'm just endeavouring to focus on those that you would 

identify as perhaps offering the most potential prejudice to Māori 25 

interests, I would take it to be those that are essentially the subject 

matter of claims before us and some of the examples you have just 

mentioned biologics, medicines.  So if you focus on that bundle of Māori 

interests put in issue under the TPPA and again this is a rather 

rudimentary approach but it was an approach recommended by the 30 

Wai 262 panel which was talking of a sliding scale of interests.  So my 

question really relates to what I would call the high impact areas of the 

TPPA which in your view are potentially most prejudicial to Māori 
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interests.  So taking that bundle and on a scale of say 1 to 10 where 

would you assess the Māori interests, 10 being the most impacted, 1 

being those very lightly impacted? 

A. In relation to the five issues or overall? 

Q. Overall.  But again trying to focus on those aspects of the TPPA which 5 

you see as most – of most potential prejudice to Māori.  So leaving 

aside the low impact areas for now. 

A. Yes.  I'm not trying to be cute in saying this but I think that the people 

themselves who are in those areas are the ones who are in the best 

position to be able to assess that and they haven't been given, I believe, 10 

the opportunity to do so.  I think the fact that there have been Tribunal 

claims in relation to the Wai 262 and a lot of natural resources issues 

mean that that is an area of real significance.  I think the fact that there 

have been very extensive concerns expressed which I documented in 

my 6th affidavit around the mining and the fracking issues means that 15 

that is significant because the Crown will have known that there are 

many mining disputes involving investment and that the issue of fracking 

is now entering into the investment arbitration arena with claims.  In 

relation to water, obviously there’s that unresolved matter.  The health 

issues the fact that the tobacco policy emerged out of the 20 

Māori Affairs Committee and they took the lead in promoting that and it 

was a condition of the coalition agreement between the Māori Party and 

the Government makes it clear that that – in fact I briefed the 

Māori Affairs Committee on several occasions around the implications of 

this for them for that policy.  The health issue I think that’s one where 25 

the inequality issue becomes significant and whilst we focussed on the 

Treaty Exception on the Treaty obligations of the Crown, the closing the 

gaps kind of – 

Q. Yes. 

A. – argument is also an element of that.  Now I understand that there has 30 

been more discussion in the Tribunal about health than I was aware of, 

but certainly the Māori, as Dr Reid said, the Māori health professionals 

have been raising this issue for a number of years as part of others. 
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Q. Right. 

A. So I would have thought all of them should have been very high on the 

radar.  Probably more so in relation to Māori than in relation to the 

general population. 

Q. All right.  And on that, I know it’s rudimentary but the 1 to 10 scale 5 

where would you put that bundle of issues? 

A. For the areas where there have been Tribunal claims I’d put it very high 

up that list.  Tobacco also.  Health probably about middle. 

Q. So high being towards 8 or 9? 

A. Yes. 10 

Q. I don’t want to put words in your mouth but – 

A. Yes, yes.  No, kind of a difficult concept. 

Q. And the carve out for tobacco in the final text does that resolve the 

issue? 

A. No it’s certainly an advance.  What would have resolved the issue was 15 

the Malaysia Exception which I understand New Zealand didn’t support. 

Q. It would support? 

A. Didn’t support. 

Q. Right. 

A. That was the one that said, “Nothing in this agreement,” I'm not sure of 20 

the exact wording because it was never published but basically that 

exempted from the agreement all measures adopted by any party in 

relation to tobacco control. 

Q. All right. 

A. And that wording could have been used in relation to Treaty of Waitangi. 25 

Q. All right. 

A. Now New Zealand didn’t support that one and there was then this 

comprised proposal that came out from the US very late in the piece 

that deals only with ISDS it doesn’t deal with state to state. And of 

course we still have the Australia dispute in the WTO where it is subject 30 

to a WTO dispute around both their intellectual property rights argument 

and the technical barriers to trade – 

Q. All right. 
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A. – which is the labelling issue.  That’s still meandering and that’s 

acknowledged to have been supported by the tobacco companies. 

Q. All right.  Perhaps if we just come to the Treaty Exception Clause and I 

follow your evidence in relation to the interpretive issues, but again just 

standing back to a slightly bigger picture.  Again you’d be, I think, 5 

familiar with the 262 Tribunal’s proposition that when entering into 

international or binding international instruments the Crown needs to 

identify the Māori interests that might be affected and balance those 

interests against others so as to afford those interests a reasonable 

degree of protection and then there’s further consideration of what that 10 

might mean.  So just on that proposition, I understand your evidence to 

be that because of the various deficiencies in the clause you identify it 

does not meet that standard of a reasonable degree of protection for 

Māori interests in the context of the TPPA, is that a fair summary? 

A. If the Crown was to have claimed that with credibility it needed to have 15 

gone back and consulted after the Singapore Agreement in that period 

of 15 years since then about whether, given the more expansive nature 

of these agreements, it was adequate. 

Q. All right.  All right.  So in the context of the TPPA you had a discussion 

with Ms Mason this morning about some possible options that might be 20 

available to try and mitigate or ameliorate the deficiencies, side letters or 

interpretive approaches acknowledging those, but in an ideal world if 

you were able to draft a fit for purpose clause what would be the key 

changes you would recommend? 

A. A fit for purpose clause would follow Malaysia wording which is very 25 

similar in its effect to say the national security exception, although that’s 

fleshed out in more detail. 

Q. And can you just – I know you sort of read out or talked about that 

Malaysia Exception, could you just repeat the nature of that clause if 

you’re able to or the wording of it? 30 

A. I'm not sure what the initial phrase was but it was basically, “Nothing in 

this agreement shall apply to measures adopted by a party relating to 



176 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

tobacco control.”  And there is I think there ended up being something 

that said “except for tariffs”. 

1000 

Q. So a clause on those lines could have provided or could provide that 

nothing in this agreement shall apply to measures relating to the 5 

Treaty of Waitangi or the measures taken by the New Zealand 

Government with respect to the Treaty of Wai – or something to that 

effect? 

A. Yes, I actually drafted for the iwi chairs for when they were going to be 

meeting with the Crown, a possible wording that they could put ‘cos we 10 

– I was invited to address the iwi chairs in Hokitika in December, and 

they said, could I draft something that – and this was before the meeting 

was before the signing.  That might be able to put to the Government to 

put to the other parties, and I’m happy to provide that wording to the 

Tribunal if it would be helpful.  I don’t know whether it was actually 15 

presented to the Government or not.  They just asked me to draft 

something. 

Q. Right. 

A. But it had a preamble that referred not only to the Treaty but He 

Whakaputanga and the UN Declaration on the Rights of Indigenous 20 

peoples and other obligations arising from international instruments and 

domestic law and then set out wording similar to the Malaysia wording. 

Q. All right.  If, well, I mean I – speaking for myself I would be interested 

simply as a way of thinking about the issues before us and a way of 

thinking about what a clause formulated in a different way would look 25 

like and what it would achieve in contra distinction to the current rules. 

A. Yes. 

Q. I will need to give Crown counsel an opportunity to just comment once 

we have finished our discussion, but providing there is no significant 

objection and if there is no difficulty, that would be helpful if you are able 30 

to provide that formulation, thank you.  And just in terms of those other, 

given the context that we are now in which is we have the TPPA signed 

and we are in to this ratification process, of the various options that are 
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available to take steps to clarify or to improve in your view, the operation 

of that clause, what would be the most effective or the most practical? 

A. Two different things I’m afraid.  I think the most effective would – no 

actually maybe they’re both the most practical.  I know that and I agree 

with the Associate Professor Kawharu that once the agreement comes 5 

into force, if you’re seeking a formal interpretation, it’s a consensus 

matter, and that’s always a difficult issue. As I said, after you’ve actually 

– after the horse has bolted then to seek an interpretation is difficult.  

But doing something before that which doesn’t have standing in the 

actual text is also a problem about how effective it would be.  But I 10 

would think of a series of steps that the Crown acting in good faith 

should pursue and the first would be, to approach the other parties, may 

not formally be called a side letter, but a memorandum of understanding 

between them that puts the Crown’s interpretation of the Treaty 

exception to them and invites them to agree that that is their shared 15 

understanding.  And as I said, you know I will be worried if the Crown 

wasn’t prepared to do that because it doesn’t lose anything by doing it, 

and if other parties were not prepared to do that then I’d be worried that 

they don’t share the Crown’s interpretation of the exception.  But I think 

that would be a very positive first stop.  We know it’s going to be at least 20 

two years before the agreement comes into force.  There’s time to do 

that.  In fact it may, given what’s happening with the US presidential 

election, maybe longer than that.  It would be quite possible if the 

agreement then does come into force for the Government to formally 

seek an interpretation from the other parties either as a matter in itself or 25 

if a dispute arose.  And I would hope it would take the initiative to do that 

to provide reassurance, and I think this – a lot of this rests on the good 

faith obligation of the Crown to in a way, put its money where its mouth 

is. 

Q. All right the steps to formally seek an interpretation, can you remind me 30 

of the body that would rule on that interpretation?  Is that the new – the 

commission to be established –  

A. There is a commission to be established by the parties. 
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Q. Right and that would have that responsibility? 

A. Yes.  If a dispute arose, need to go back and check the precise 

mechanisms but if a dispute arose I’d need to check whether it was the 

host Government – sorry whether it was the respondent and the 

investors state or –  5 

Q. All right. 

A. – more – I frankly can't remember I’d need to go and check that. 

Q. And I just want to go back a step to the context of the negotiations 

themselves prior to signing.  The Wai 262 Tribunal in the context of its 

observations about what’s reasonable in the circumstances, what’s a 10 

reasonable level of protection said that, “What is reasonable in the 

circumstances will in this context include the constraints on what can be 

achieved by a small country acting with likeminded states in the world 

arena.”  Now we haven't yet heard – 

ANNETTE SYKES: 15 

Sir can I have that reference? 

JUDGE DOOGAN: 
I think that’s from the page 689 of the 262 Report, volume 2. 

JUDGE DOOGAN TO PROFESSOR ELIZABETH KELSEY CONTINUES: 
Q. So that I’ll just read it again, “What’s reasonable in the circumstances 20 

will in this context include the constraints on what can be achieved by a 

small country acting with likeminded states in the world arena.”  Now as 

I understand it from the evidence (and we still have to hear from 

Dr Walker and others), the Treaty Clause was essentially rolled over 

from the Singapore Free Trade Agreement and the extent to which it 25 

was or was not the subject of negotiation in the TPPA is unclear at this 

point, at least to me.  So I just want to get your response to this 

proposition.  So if the argument is put that, given all of the negotiation 

and the trade-offs that New Zealand had to make in the context of the 

TPPA, this was the best or the least risk approach taken and therefore – 30 

sorry, by least risk I mean least risk of not securing a Treaty clause at 



179 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

all.  So if that was the situation (and I don’t know whether it is or isn’t) 

but if that the situation that the Crown was saying, “We were able to 

persuade the other countries to include this clause but we had little or 

no negotiating ability to argue for a different or more comprehensive 

clause so we settled on this.”  If that’s the proposition or their argument 5 

can I just have your view on that? 

A. It’s my understanding that no other proposition was put up by the 

New Zealand Government and there is no reason why a different 

proposition could not have been put up by the 

New Zealand Government that’s the nature of negotiations.  There were 10 

many propositions that got reworked over time during the negotiations.  

Some of those are known through leaked texts.  I happened to have 

been privy to information other than that and that’s over a six-year 

negotiation.  There would have been nothing to stop the 

New Zealand Government had it gone and consulted and come back 15 

with a view that this agreement was more broad in its impacts that they 

needed to reconsider the roll over provision for the 

New Zealand Government to have put forward something different.  My 

understanding is they didn’t, they – and I think that shows that they just 

had got into a routine of thinking this is all they needed to do for the 20 

Treaty.  Whether there would have been a debate over it from the other 

parties is hypothetical because it hasn’t been – it didn’t happen. 

Q. All right, thank you that’s all my questions. 

JUDGE DOOGAN: 
I’ll just…?  Sorry, Mr Cochrane is going to start and then we’ll take bids. 25 

DAVID COCHRANE: 
Okay. 

(10:12) DAVID COCHRANE TO PROFESSOR ELIZABETH KELSEY: 
Q. All right.  Just a couple of things about the Malaysian Clause or what we 

think is the Malaysian Clause because as you say no one really knows.  30 

The first thing is it didn’t get anywhere so you know these things have 
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got to be passed.  So we know that if you attract and lived with Groser 

you would have said, “Adopt a Malaysian type clause before I let you 

out of the lift.”  Would you say that you have to put in the things like from 

the chapeau like songs because it’s not a disguised restriction on trade 

those sort of things?  I mean tobacco is pretty easy it is a blatant 5 

restriction on trade so that’s obvious, but if you’re trying to get one for 

our Treaty would you need all those carve outs like not unjustified, not 

arbitrary, not a restriction on trade? 

A. I think there’s a real difference between the subject matter of the 

Malaysian provision on tobacco and the Treaty provision.  I was using it 10 

as an example of wording that is comprehensive.  But tobacco is hugely 

controversial as we can see from the international litigation and the fact 

that it’s one of the certification issues, one of the three issues live in the 

US Congress.  I don’t believe that the Treaty of Waitangi is anywhere 

near as controversial amongst the other parties as the issue of tobacco.  15 

And it’s my view that the Crown should have and would have been 

perfectly able to go to the other parties and say, “This is a fundamental 

constitutional issue for us and this is a provision that we believe will 

provide the proper protection,” given that the TPPA goes further than 

when we initially did the drafting of this back in 2000. 20 

Q. Yes, I mean I agree that very likely most the countries haven't got a clue 

what the Treaty is anymore than we know the greater detail of how 

Canada dealt with Inuit.  I mean we might have a broad picture but not a 

lot of detail, but what we were to do to implement might be important 

and we start taking environmental measures to water or whatever to 25 

protect Māori interests.  It’s how you implement it not the fact of it, so 

can you keep that in mind when you’re talking about your clause.  On 

the two points that – the two key areas that you noted biologics and 

investment areas of disputes affecting resources I can see resources 

one can be problematic because it does – it could likely involve 30 

overseas investors.  The biologics one seems to me, and correct me if 

I’m wrong, but it’s really a question of money and it could be an awful lot 

of money, but it is all money.  If the logic – biologics period goes from 
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five to eight or someone manages in 10 years time to get it out to 12 

when they renegotiate, New Zealand will have to make some money 

decisions but the decision isn’t just a money issue.  We could scrap a 

flag referendum and spend it on biologics or stock you know funding 

Saudi Arabian sheep farms and Dubai biologic if we wanted to.  It’s a 5 

question of political choice isn’t it? 

Q. No I think it is also a policy in regulatory issue and this is – been 

exercising the health community to a great extent.  Ultimately, yes it 

comes down to how infinite is the budget of a Government if you want to 

spend all of your money buying very high priced medicines, the benefits 10 

of which go to the pharmaceutical companies rather than lower priced 

medicines where you can buy more medicines and the benefits go to 

your population.  The issue with the biologics says that there are 

various.  The issue with the biologics says that there are various 

mechanisms that are available to make access to medicines cheaper 15 

and those policy and regulatory options get foreclosed by the biologics 

provision, the transparency annex on health care which is what deals 

with PHARMAC’s processes also allows the pharmaceutical industry 

some but not as much as it was going to be, more opportunities to 

intervene in the decision-making processes and priorities.  And there is 20 

the additional risk that I know the doctor’s are actually very concerned 

about which is if the Government tries to change the rules either 

regulation of policy or administrative practises on pharmaceuticals of an 

investor state dispute.  And actually the Australians tried to put in an 

exception on ISDS for the pharmaceutical benefit scheme and the 25 

equivalent of PHARMAC in Australia very late in the piece, because 

they had initially said they would not accept investor state disputes and 

then when it became clear they were going to, they started trying to put 

protections in for that.  And that was not accepted.  So there is a dispute 

known as Eli Lilly against Canada which involves a challenge to the 30 

application of Canada’s domestic law on patents and we actually 

organised them and Singapore a lunch.  We use to organise lunches for 

the negotiators.  We organised a lunch for the IP negotiators and 
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investment negotiators specifically around this and the IP negotiators 

were horrified to find out that there could be an investment dispute 

around medicine patents.  Yes, so there are – it’s not simply a question 

of how much will be in the budget.  There’s a lot of regulatory handcuffs 

that can be placed and risks about Government decisions on meds. 5 

Q. Can I just quickly look at your – the last three affidavits, skip the first 

five.  Do you believe – I’m looking at paras 49, 51 and 128 of affidavit 6.  

I don’t need too much of an analysis but do you believe Bilcon was 

wrongly decided? 

A. I think it’s very worrying. 10 

Q. But was it wrong? 

A. And I’m not trying to be – I don’t think there is a right and a wrong.  I 

think it’s a bad decision because of what its implications are in putting 

the interests of investors ahead of the interests of panels to be able to 

listen to the public, and I think it is – I have a lot of sympathy for the 15 

argument the Canadian Government put forward and for the view that 

Professor McCrae put forward in his descent that the matters that are 

defined as community values that were the basis of that decision should 

have been legally recognised.  But they weren’t.  That the Tribunal said 

there was a difference between what the test should have been and 20 

how the Tribunal reached its decision around that notion.  But I do think 

it should have been dealt with in the domestic courts and that just wasn’t 

what happened. 

1020 

Q. Yes fair enough.  Yes let me question of the register, I think if we get to 25 

a position of where and there was a concern that Māori might not be 

properly represented in an IS dispute.  Would you agree though that it 

would be very perverse of New Zealand not to lead, if New Zealanders 

were relying on the 29/6 exception, wouldn’t it be very, very strange not 

to lead Māori evidence and not to have it there?  I mean why – why put 30 

your hands – tie your hands behind your back? 

A. Oh I think the New Zealand Government should and would maximise all 

the opportunities that are available in that chapter in the appointment of 
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the arbitrator, who is only one of three, in the arguments that it put 

forward, in putting a robust argument around the Treaty exception.  The 

problem is that there is no right to have amicus evidence and even 

where indigenous peoples do give amicus evidence for example in 

Glamis Gold, the Tribunal said, “Well that was really interesting and that 5 

was very illuminating but it wasn’t relevant to the legal issue that we are 

deciding and so it has no impact.”  The other – the investor would 

obviously be selecting its own arbitrator from its own interests and then 

you have the problem about the decision on the third, and if you can't 

agree then that’s not in the New Zealand Government’s hands.  As 10 

Dr Kawharu said as well, there’s a real problem for an amicus having 

access to all of the argumentation to be able to put forward a good 

argument.  And I think my biggest concern in how a Tribunal, if you had 

(1) person who did understand the issues and (2) who didn’t, is if you 

were argument around Māori concepts or about Māori decision-making 15 

processes, we have enough debates in this country about those issues 

that trying to convince a Tribunal where you had two arbitrators who 

didn’t understand or didn’t accept some of those concepts, spiritual 

concepts whatever then I think you don’t have protections in that 

process. 20 

Q. Okay but you’ll be looking at what the Crown had done, not, not what 

Māori were doing because Māori not going to be the parties to the 

Crown are they? 

A. No but I would expect that the Crown would hope for strong amicus 

briefs from Māori that would supplement the arguments that the Crown 25 

put forward. 

Q. That – no it’s right.  Just, you mentioned earlier prospects of local 

government being held liable, Mexico and Bilcon, can you think of any 

New Zealand law that would allow the Crown to recover its cost from a 

local authority as both – I mean the Canadians provinces and whatever 30 

Mexico has by way of its regional government is probably a long way 

away from the Taranaki Regional Council.  Are you saying there’s a 
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serious risk the Crown – has the Crown got some power that I haven’t 

heard of to extract its cost from a regional council? 

A. I don’t think that situation has arisen.  I would be concerned that the 

Crown, the Crown can change – the Crown can introduce new laws. 

Q. So that ha –  5 

A. It’s not a local – local government law is not an area of my expertise, so 

if perhaps –  

Q. Right. 

A. I’m not sure that the Crown witnesses would know the answer to that 

either.  So you may well know more about that than I, but I mean it is a 10 

possibility that the Crown could find a way of doing that either by a new 

form of legislation or some other mechanism. 

Q. Okay just, so that can change. 

A. But I certainly don’t know. 

Q. They’d have to change the law to appropriate the assets of the local 15 

authority? 

A. I don’t know the answer to that I’m sorry. 

Q. Okay thank you.  I think we’ve dealt with the question of how much it 

cost Pharmac and we got an explanation on that.  Can I just briefly the – 

this is on your final affidavit, I skip one, affidavit 21 around paragraph 20 

86.  You say that the overseas investor – I seem to understand this a bit 

better.  We can only change the criteria not the categories for matters 

that are – that require consent of the overseas investment office.  Are 

you saying that New Zealand can't change the definition of sensitive 

land, so we couldn’t – mean we got small islands, we’ve got land near 25 

rivers and land near lakes.  If we were to pass all they said no 

investment within viewing distance of a marae or a urupā or whatever, 

could we still do that or do you think we’re prevented from doing that?  

‘Cos the Crown seems to say that we can change anything we like in 

our overseas investment so long as we shift that 100 million to 200 30 

million we can also do whatever else we like to do because we got a 

reservation.  You’re saying they can only change criteria, not categories. 
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A. It involves interplay between the annex 1 and annex 2 references 

because the annex 1 reference basically freezes the status quo.  That’s 

what annex 1 does, it’s non-conforming measures that we are allowed 

to maintain.  Annex 2 is the annex that allows us to change things in the 

future in a less liberal way and my concern was with the specific 5 

wording of annex 1 and, woops, let me find.  Sorry I’m just trying to find 

the annex online. 

Q. You say, you say –  

A. The – because annex 2 refer – which is the one that provides greater 

flexibility, sets out the approval criteria to be applied to the categories, 10 

so what I was looking at was in relation to annex 1.  The specific 

reference there to the changing of the approval criteria, not to modifying 

the categories, but it’s – I have to say that I don’t have – I don’t want to 

hang my hat on that interpretation of annex 1 and annex 2.  I don’t 

overall for that first scenario. 15 

Q. Mmm. 

A. I’m – I’m of a view that the position that Associate Professor Kawharu 

has argued for is the most tenable position in relation to those annexes.  

And so I am perfectly happy to concede on that argument.  It was just a 

potential argument I thought an investor might raise. 20 

Q. So you think we could change any part of the overseas investment 

regime if we wanted to, yes? 

A. Oh no, only within the –  

Q. Well so long as we’re not perverse and –  

A. No, no, no, no, only within the specified categories under annex 2.  25 

That’s where we preserve the right to change in the future the approval 

criteria, so New Zealand reserves the right to adopt or maintain any 

measure that sets out the approval criteria to be applied to the 

categories of overseas investments that require approval under 

New Zealand’s regime.  For transparency purposes, those categories 30 

are as follows, so example the Fisheries quotas.   

 

So the categories are capped. 
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Q. Okay. 

A. Right what we have preserved the flexibility to do is within those 

categories.  Yes? 

Q. Thank you.  Thanks, that’s all I’ve got Judge. 

(10:29) TANIA SIMPSON TO PROFESSOR ELIZABETYH JANE KELSEY: 5 

Q. Tēnā koe Dr Kelsey and thank you for persevering so long with us and 

we’ve had quite a comprehensive canvassing of issues, but I’m sure 

that everybody could have spent longer and dug a bit deeper.  So I am 

just going to just build slightly on what Mr Cochrane was talking to you 

about with the ISDS system because you had commented that Māori 10 

are disadvantaged in that system, in that the arbitrators are not required 

to have expertise in indigenous knowledge, and are unlikely to do so.  

And so we have talked a bit about the ability to bring in expertise.  But I 

just wondered whether or not you consider that we could in fact go a 

little bit further and seek a commitment from the New Zealand 15 

Government to appoint arbitrators that do have knowledge of Treaty 

issues and tikanga issues whenever there is a matter you know that will 

impact on Māori rights? 

Oh I think that’s perfectly possible and one would hope that it will be an 

automatically thing that the Government would do, but yes I think that 20 

that could certainly be a positive step.  It doesn’t address the problem 

that I referred to before.  That’s the only one of three.  So yes, there 

could be a series of process recommendations in relation to a dispute if 

it arose, recommending to the Tribunal the seeking of expert evidence 

that remains in the hands of the investment Tribunal as well.  But – so to 25 

maximise a commitment from the Crown to maximise all of the 

opportunities that are available. 

Q. Okay thank you, I think most of my other questions have been 

canvassed, and I am just going to pass back to Sir Doug. 
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(10:31) SIR DOUGLAS KIDD TO PROFESSOR ELIZABETH JANE 
KELSEY: 
Q. Yes Professor Kelsey I been most interested in so much of your 

material.  Let me start with 29.6 and say this all comes into force, then 

something happens and Māori, for want of another way of describing, 5 

find out that there’s something going on they are alarmed about.  And 

after some inquiry they find that an overseas investor had been 

approaching the Government said, whatever they said, but the effect 

would be that the Crown considered they had no obligations under the 

Treaty of Waitangi and gradually dawns on people that things are going 10 

off.  Would that provide a basis for Māori, a Māori to lodge an 

application with the Waitangi Tribunal alleging that the Crown’s 

breached the principles of the Treaty in that it failed to discharge its 

obligations under the Treaty in respect of the – whatever the transaction 

or process was?  In other words can we look forward to a lot of business 15 

around here once we got rid of the historic claims? 

A. On a personal basis, I hope not. 

Q. Oh no I am looking for something to do. 

A. Well I’m not quite retired yet.  I’ve got another five years. 

Q. I’m not to be. 20 

A. I presume it would be argued to be an action taken by the Crown that 

prejudiced the interest of a Māori under the provisions of the Treaty of 

Waitangi Act.  I would not anticipate that a Māori would do it, but 

Whānau Apanui for example of there was an issue with the mining and 

the fracking and they had been an assurance given to Apache or 25 

someone –  

Q. Failing all else, the Māori can't? 

A. As one who was around during 1986 and the litigation and I think the 

Māori Council has played quite a pivotal role. 

Q. Thank you. 30 

A. Yes so – but the problem is with great respect to the Tribunal, going to 

the Tribunal isn’t going to resolve the problem of a potential investor 

state dispute if that’s what the grievance ends up being about. 
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Q. Yes but in a environment as I say this Treaty is in force, if Māori feel that 

their interests are being ignored and that this is in fact was just so much 

addressing but meaningless, like some early descriptions under the 

Treaty about shadow and substance, they are going to be looking for 

somewhere to ventilate that to bring the Crown to account, make it 5 

discharge its role, its obligations under the Treaty.  Seek to make it 

discharge its obligations under the Treaty, and whether or not the Crown 

is impressed by that, it has a certain – get’s attention and irritates and 

might get some sort of engagement and response.  Because what else 

can they do? 10 

A. I think if we look at Wai 262 we can see a mirror of that and I think what 

is very interesting is that it was during the phase of, final phase of the 

negotiations that the lodging of this claim and the raising of UPOV 91 

arising out of Wai 262, from what I saw if the very recently leaked IP text 

and then the final text, it appears that the timing of putting the UPOV 91 15 

provision in there for New Zealand was around the time the Tribunal 

claim was lodged.  So in that sense because the agreement was still 

being negotiated, it was possible to put that in.  Now as I said yesterday 

that’s a problem because it’s still not resolved, how they reconcile 

UPOV and the Treaty is – needs to be resolved.  But once the 20 

agreement is signed, then you’ve got much more of a problem because 

you don’t have the redress that would have been available when the 

agreement was still being negotiated, and hence the less perfect 

examples of redress that we talked about before. 

Q. Mmm, yes.  Tell me – I will ask in fact witnesses, there are two, but you 25 

have different sources, have you heard anything since signing about the 

reactions of indigenous peoples in other juris – in the other 11?  Oh, 

those who have indigenous people they recognise, as to their – any 

reaction by such groups that has got around as it were? 

A. Yes these issues play out a bit differently in different places.  In 30 

Malaysia the position of Umu Putra which is a very large proportionately 

indigenous Malaysia, very large proportion.  That was a big issue for the 

Malaysian Government in seeking to preserve the protections of 
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Bumiputera in relation to Government procurement in a whole range of 

areas.  So that has been an issue right through the negotiations and a 

debate about whether the Malaysian Government did adequate 

protection.  They don’t have a Treaty like we do. 

 5 

In Peru, the issue is fraught because of the mining disputes there.  

There’s some very bad well from my view, very bad cases where 

indigenous concerns about environment, and so on, have ended up in 

ISDS.  And so there is a battle happening in Peru on that and there also 

was a battle over medicines because the US Peru FTA led to a 10 

skyrocketing medicines bill in Peru. 

Q. Yes, no I am, look, just asking you about – not about some cases on 

existing agreements, but whether there has been reaction, which has 

come to your notice –  

A. Yes, yes. 15 

Q. – by indigenous groups and other places for or against or –  

A. Yes, yes.  Well the Peru one I know that there are ongoing protests and 

the fact that the indigenous – the UN Rapporteur on indigenous peoples 

is holding the first of her regional consultations on ISDS in Peru next 

month reflects the sensitivity of that there.  There’s been, I’m not aware 20 

in the US of issues.  In Chile there have been issues but for them it was 

the previous agreement between Chile and the US that basically they 

said we haven’t got a lot more to lose.  So it varies in different places 

but it’s mainly been Malaysia, Peru and here. 

Q. I see. Nothing –  25 

A. Canada, a little, Canada a little. 

Q. I was going to say I – heard anything out of Canada.  Okay we cannot 

take that much further.  I want to come back to for a moment to help me 

clarify here again, I probably have to ask witnesses as well.  The coming 

into force of this thing, if they will ratify that is fine but if they do not, it 30 

requires 85% of the GDP total GDPs, finds – hopefully not over 

simplifying.  Now when I – I do not know where I got this from or 
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whether I got it at all, what does the US represent in terms of those?  I 

thought I heard a figure like 60%? 

A. The agreement cannot come into force.  It can't meet the thresholds of 

either consensus or 85% unless both the US and Japan are there.  I set 

this out to some extent in that paper I did on the process. 5 

Q. Yes I am just trying to make sure I understand. 

A. Yes, yes so the US and Japan basically have a veto on the agreement 

coming in. 

Q. So if the US says, “No,” under President Trump, say, that is it for 

everybody. 10 

A. Yes. 

Q. So all rest together including Japan could not bring in the light. 

A. Yes. 

Q. Well it is very important we be clear about that.  You know, we got the 

Florida result coming out before we finish this hearing which might give 15 

me clues.  But we will not pursue that.  Okay that is fine.  Now just one 

other aspect and just in the way of helping understand.  Just say the 

Congress and you mentioned there are three issues alive in Congress if 

I remember your phrase right, do not need to go into those, other than to 

look at a then possible situation that it may come down to this.  We will 20 

only ratify this if there are substantial changes.  Now MFAT tell if you 

can’t change but that is – and that I take to be the truth because MFAT 

tell us.  But that is only in respect of New Zealand, the United States is 

another planet.  And if they say that things got to be changed, and 

people want a Treaty, they going to have to change them aren’t they.  25 

Now does that – can that be accomplished by the sort of side backdoor 

way of certification or can you point to any experiences in your expert 

opinion/knowledge of where despite the fact negotiations are complete, 

then – but subsequently substantial changes were made that finally 

brought it forward to effect. 30 

A. Yes, the certification examples range across the spectrum of the US 

Government writing the laws for the other country.  These are 

documented.  The US Government requiring prior vetting of legislation 
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that is introduced to the other country’s Parliament.  Changes to the 

procedures, so not legislative but regulatory or procedural and 

administrative changes.  Changes to – in Australia’s case, Australia  

introduced copyright legislation which the US said did not comply with 

its understanding and so they had to introduce new legislation as a 5 

condition of the agreement, Australia-US agreement coming into force, 

which the Senate Committee had 24 hours to consider.  People had 

three hours to make submissions and no changes could be made to the 

legislation.  That remains a very sore point in Australia, so their changes 

to domestic legislation after legislations been passed, input into the 10 

legislation, changes to the procedures and administrative practises, and 

so on, have all been part of certification.  In the example where the 

terms agreed to were – there have been examples where the terms 

agreed to have been changed in practise without changing the Treaty.  

There was one where the biologics term was extended even though a 15 

Government had refused to agree to that.  It subsequently did change 

its domestic law accordingly, but the Treaty didn’t itself change.  The 

area where the Treaty did change was the Korea US FTA where it was 

negotiated under President Bush Jnr.  It was not able to get past the US 

Congress.  There was a change of Government.  President Obama 20 

came in.  President Obama then went back to Korea and said, “I can’t 

get this before the US Congress and passed unless you agree to 

change the rules on automobiles and change something else. 

Q. Right, right. 

A. And that they did a side letter that became a self-executing amendment 25 

to the agreement as soon as the agreement came into force. 

Q. Yes, so I suppose the summary of all that is we may not have heard the 

end of it – 

A. No, no. 

Q. – yet?  Right, now one of the things that is important, because we’ve 30 

tried to look forward here and one of the things that interests me is 

whether what we have before us in terms of the New Zealand 

Government’s role in this and the product that’s come forward to us here 
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for examination is whether this is the way of the future or whether it’s 

sort of a dead end and why I ask that is I'm not unmindful and you will 

be very well aware of the fact that we’re in the very tentative early 

stages of New Zealand engaging with EU, Ministry of Trade McLay put 

out a press statement 16 September calling for submissions and I see 5 

the European Parliaments had a sort of indicative preliminary kind of 

expression on it, but apparently there’s all sorts of complications like 

mandates and things to go.  They’re all on the public record.  Now we’ve 

had this secrecy thing in a big way and you know a lot of the complaints 

are about failing to consult, but I notice that there are other ways of 10 

doing things than ISDS is and the what is before us in the 

Investment Chapter and you’ll be able to confirm to us, I understand that 

the EU has actually published on a website its negotiating text in the 

negotiations it’s got going with the United States.  This sounds kind of 

radical, sounds like impossible on the basis of everything that MFAT tell 15 

us.  So where would you see the way forward being, the type of 

investment chapter we have here or something likely to follow the 

direction that the EU seems to be promoting to do with 

Investment Courts for goodness sake and all sorts of rule of law 

compatible sorts of things that would seem to meet the objections of a 20 

lot of the material before us. 

A. On the process question, there’s actually a paper I think in one of my 

earlier affidavits when I set out the much more open processes that 

have been used in other negotiations and certainly in the 

World Trade Organisation when we’re doing work there, negotiating text 25 

positions, committee documents et cetera have all been out there.  In 

relation to the EU position, they declined to accept a secrecy 

memorandum of the kind that there was in the TPPA.  The 

European Union Ombudsmen then came out with a very interesting self-

initiated report that said the implications of these kind of negotiations of 30 

the contemporary agreements are for citizen rights in Europe are so 

extensive that they cannot be negotiated in secret and that actually was 

part of my Official Information Act judicial review.  Inside the EU that the 
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equivalent of MFAT, the European Commission and the 

Trade Secretariat there has been a bit reluctant and there has been 

some engagement about how much should be released and they have 

released progressively more.  Still not sufficient that the European 

Parliament is happy because they are not getting access to everything 5 

to all the negotiating text, so there is in the process more openness in 

the EU context including their negotiating positions. 

1050 

In relation to ISDS in particular, that has been very fraught in European, 

because the Germans and the French said they wouldn’t accept ISDS 10 

and in fact I was invited to Berlin in December for a debate with the 

German parliamentarians around the issue.  And it was around that 

investment Court option and whether it was an effective compromise, 

and we’ve actually now seen it because it was despite the fact that the 

Canada EU Agreement had been concluded completely and was just 15 

being subject to legal scrubbing, which was supposed to be minor fixing 

of full stops and so on, the whole investment dispute process has been 

rewritten to include the investment Court mechanism. 

Q. Right. 

A. And so we’ve now seen in that agreement something what it looks like.  20 

When I was talking to people in Berlin, they expressed concern that the 

German Judge’s subsequently expressed that this was basically old 

wine in new bottles.  It wasn’t going to solve many of the problems.  It 

would address some of the problems, but it wouldn’t address all of the 

problems.  In my view, and certainly this is what people were telling me 25 

in Berlin, they don’t think TTIP will happen which is the USEU because 

of – because the US will not accept that investment chapter.  So 

whether this is the start of things to come, we have yet to see, and as I 

mentioned yesterday there’s all sorts of alternatives that are being 

floated.  The European Court is one.  It’s an interesting idea.  We need 30 

to do more work on it. 

Q. Yes, no I just – as I say all the material we got in the Crown affidavits 

basically is, this is the way it is.  This is the way it is got to be.  There is 
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no other way.  And I mean I was – I do not know because it is – not an 

expert and you are.  Is it just possible that even Vietnam has gone for 

an investment Court thing, that foundation member of the rule of law 

club? 

A. Vietnam wants to export garments to the US.  Vietnam wants a counter 5 

to the influence of China and Vietnam. 

Q. No I do not want a long story.  I just  

A. No.  So that is the rat that Vietnam had to swallow in the TPPA. 

Q. No, no, no, I am talking about they got a bilat –  

A. Oh the EU? 10 

Q. – Bilateral with EU. 

A. Oh, yes I would imagine that the investment negotiators and the chief 

negotiator for Vietnam would be hugely relieved if in the Vietnam EU 

which is actually very advanced. 

Q. That is right. 15 

A. And we are in fact waiting to see whether the same thing that happened 

with SITA with the Canada EU one happens with the Vietnam one 

because it’s basically done.  And I’m sure that the Vietnamese will 

relieved.  They’ve had several investment disputes that have caused 

them problems but they’ve won a couple of those.  It has cost them a lot 20 

of money.  But they are very nervous as they open up, yes. 

Q. Right and this looking forward is – raises the question that very soon the 

Government is going to have to decide what sort of proposition is going 

to put the EU, do not know what other agreements they have got to put, 

about Treaty clauses.  And maybe there would be good opportunity to 25 

look at reviewing it, because it is as I say a live issue going forward. 

A. Yes one would hope that they would do that not only for the bilateral 

agreements but we have a very big plural lateral agreement called, “The 

Trade and Services Agreement,” being negotiation at present as well, 

which is kind of a three-legged stool.  This T tip, TPPA and TISA and so 30 

yes there are some very big issues.  It doesn’t solve this problem but 

yes.  
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Q. I will ask them too but just to check quickly with you, are you aware of 

their having been any reviews of the Treaty clause since it was first put 

into the Singapore thing? 

A. No my Official Information Act requests on that have –  

Q. Not been –  5 

A. - not been fruitful. 

Q. – not been –  

A. – not indicated any such review. 

Q. Oh, okay.  And a last question, one thinks we are not – do not have 

before us really is the counter argument problem, and I raise it in 10 

connection with the biologics, the cost of health and all that.  If we do 

not go into this Treaty but it goes ahead, might the impacts be worse?   

 

And why I raise this is because one of the pieces of information 

somewhere in the heap we have got is that and I was surprised to see it, 15 

that the effect of the NAFTA Agreement, Canada, Mexico, US, has been 

that we have lost a substantial part of diary market in Mexico which is – 

was building nicely over many years, and we get on very well with 

Mexico, and we are a victim of the success of that and we are really 

behind the eight ball losing markets because of free trade agreements.  20 

And staying, you know been outside them is possibly worse than being 

in.  And so has anybody asked you to give any view about an impact on 

Māori staying out as opposed to the horrors of being in? 

A. I think a lot of that comes down those competing analysis on the 

economics and what the consequences – how big a change TPPA 25 

would actually make.  Now NAFTA was BIC. 

Q. Yes. 

A. Yes.  This is minimal.  What – on the work I have done on that, it’s 

actually been more about what are the factors that are going to 

influence New Zealand’s trade paths in dairy and other products but 30 

especially dairy in the future, which is the tariffs isn’t the issue. 

Q. No. 
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A. The issue is the nature and structure of our industry.  The oversupply of 

dairy in the global market and the problems that there are.  We don’t 

have a problem finding export markets.  This isn’t going to make a huge 

difference to New Zealand dairy exports. 

Q. Not surprised. 5 

A. It’s, and in fact it might lock us into a model that we need to rethink, if 

we’re – if the answer is that we need to produce more dairy, can we 

sustain it and so on.  So that’s – I think that those are the counter factual 

arguments rather than what’s the trade diversion implications and so on 

of New Zealand not being in the agreement. 10 

Q. Okay. Now our last question or topic, I raised briefly at the very 

beginning, you may not have been here at that stage, the reservations, 

annex 1 and 2 and you’ve touched on those again this morning in 

answer to Mr Cochrane’s questions.  But  let me just ask you to reflect in 

two things, one in respect of water and one in respect of fish quotas.  15 

Does that mean say in respect of water that water is allocated by way of 

the Resource Management Act, right, well set laws, formal processes, 

rights of appeal and so on clear and a lot of systems well bedded in for 

better or worse, is there a – does the – having water listed in those 

reservations mean that you would not have a Bilcon case in respect of 20 

water. 

A. No not at all because those reservations only apply to certain of the 

rules in the cross water services and the investment chapter.  The 

Bilcon case involved expropriation and minimum standard of treatment 

provisions.  Those are the schedules.  The annexes you’re referring to 25 

don’t apply to those rules. 

1100 

Q. Oh, you see I'm a simple soul and I saw those reservations and I 

thought, “My word, the Government has done a good job listing all these 

things,” and I thought of things that would – having had a bit of a 30 

background in Government, you know, they’ve got pretty much most 

things covered, so what’s everybody moaning about.  So explain to me 
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why I ought to be concerned.  I'm having difficulty grasping why – you’re 

suggesting it’s all very narrow, limited. 

A. If you look at the annex for each of the pages in the annex. 

Q. Yes. 

A. There is at the top a list that says, “Obligations concerned,” and it sets 5 

out which of the rules in the Investment Chapter this reservation relates 

to and the rules for example in relation to, I'm just looking for the water 

one, it applies to national treatment in the Investment Chapter, cross 

border services chapter.  Senior management and board of directors 

and the requirement to have a local presence.  It does not apply to the 10 

rule on minimum standard of treatment.  It does not apply to the rule on 

expropriation.  So it only provides protection for the rules that are set out 

in the annex and the non-conforming measures.  There is no provision 

in the Investment Chapter for non-conforming measures, for 

expropriation or for minimum standard of treatment. 15 

Q. I'm not worry about expropriation, a sense that we don’t trade in that 

much in this country, fortunately, I don’t think I'm reasonably worried 

about that, am I? 

A. Yes, indirect expropriation is regulatory takings.  It’s what I referred to 

yesterday as what was in the Regulatory Responsibility Bill, 20 

Regulatory Standards Bill, the arguments that regulation which 

effectively takes the value – 

Q. Right. 

A. – without nationalising. 

Q. Yes.  I see, yes. 25 

A. So they’re the two minimum standard of treatment and expropriation, 

especially indirect expropriation are the two that investors rely on most. 

Q. Yes.  So – 

A. And the NCM doesn’t apply to those. 

Q. So I take it it’s relatively straightforward, the situation.  Some overseas 30 

investor from one of these 11 other countries wants to get involved in 

the wine industry in Marlborough in a big way, about earning about 

$1 billion in exports, that’s absolutely amazing considering it was 
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virtually nothing when I first went to Marlborough and so they think, 

“We’ve got to be in on this, get a piece of the action,” and they apply for 

water rights to the Marlborough District Council because it’s a unitary 

Authority and all the reports say, “Well actually the resources are pretty 

much fully allocated.  We don’t need to debate that, but take my word 5 

for it, it pretty much is,” and they declined and they’re saying, “Well this 

is a pretty poor idea, or now I thought we had a trade agreement with 

these people.”  So they take advice and we’re off to a dispute aren’t we, 

or not? 

A. I think something more would have to happen, either that they would 10 

have bought the land with an expectation that every other similar 

vineyard has had no problems getting access to water and they had an 

understanding that there wouldn’t be a problem and the rules then 

changed on them, we introduced a water rationing or – 

Q. Well that happened in the irrigation rights across the board, whacked 15 

back, especially the bee rights which are less substandard, 

unfortunately it rained, but surely, I mean proper management of the 

resource requires you to tell, have the capacity in the law, has it, to 

limited the exercise to the rights, because you’ve got to sustainably 

manage the resource. 20 

A. An investor is, as the other experts also say, expected to conduct due 

diligence and that would include understanding what the 

Resource Management Laws are about.  An investment dispute is much 

more likely to be threatened and perhaps to be pursued when the 

investor says their legitimate expectation had not been delivered on, 25 

either because there had been statements made that had led them to 

believe that it was going to be a problem, they were encouraged to do it 

and so – as was the Bilcon case, you know, all the officials said, “Yes, 

come here, come do this,” and then what they had expected they said 

would be the process for the environmental review wasn’t how it played 30 

out and that wrong considerations were used and so on.  So you need 

to have additional factors other than the Government simply applies the 

law in the way that it would’ve been entitled to do.  Likewise if the law 
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was changed on the investor and they had relied on statements say 

from the Government that water is not a Treaty issue and then 

something was done that gave Māori specific rights in relation to water 

that impacted negatively on the investor they could use that as part of 

their evidence about what their legitimate expectations had been when 5 

they made the investment. 

Q. All right, so I take it from all that that these reservations don’t reserve all 

that much? 

A. Oh, these ones wouldn’t apply to that situation because that situation 

would be an argument of the minimum standard of treatment or an 10 

indirect expropriation.  National treatment is simply a complaint where in 

like circumstances a foreign investor and a domestic investor haven’t 

been treated the same. 

Q. All right. 

A. That’s different from I as an investor am entitled to a minimum standard 15 

of treatment and fair and equitable treatment and you have not treated 

me in that way. 

Q. All right, well I'm winding right up now, but if, if in relation to say the 

Resource Management Act or the Fisheries Act, which are reviewed 

from time to time, you might say nearly all the time, it’s decided the 20 

criteria against which regional councils have to buy in the case of the 

fisheries and the Ministry of Fisheries has to determine quotas to raise 

the bar environmentally in terms of ensuring greater security of 

sustainability.  Would such amendment to our legislation possibly trigger 

action by foreign investors if this is in force and/or might it have MFAT 25 

coming into the process with the Minister of the Environment or Minister 

of Fisheries, now if you proceed with those amendments to the Act then 

all hell will break loose under the TPPA. 

A. I can envisage scenarios where that would happen.  It wouldn’t 

necessarily always happen, because it depends on what the impact of 30 

the investor is and what the investors, if for example there had been 

foreshadowed reviews of the Resource Management Law as there had 

been and this had been a key issue and the Government had suggest 
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we’re seriously looking at that, you as an investor if you come in and 

invest in those circumstances shouldn’t, but probably still if it was a big 

enough impact might, argue that it had breached its fair and equitable 

treatment if it wasn’t able to try to influence the Government’s decisions 

and so on.  But if it was a significant move and you’d had a change of 5 

Government and the outgoing Government had said, “No, we’re not 

going to consider doing this,” and an investor had proceeded on that 

basis and a new Government had come in and had said, “We’re going 

to change these rules,” and it had a significant impact on the investor, 

then I think you would have an investor at least making a threat in the 10 

hope a Government might back off and if necessary – and if it was 

serious enough pursuing a dispute.  That’s the fracking examples that I 

was using. 

Q. But a more realistic one might well be that if we decided that we’re 

actually not all that keen on having wadeable only water and we’d 15 

actually like to have swimmable water again – 

A. Yes. 

Q. – and that would have consequences in terms of the – 

A. Yes. 

Q. – discharge rights, over time, something like that – 20 

A. Yes. 

Q. – might well spark something? 

1110 

A. Yes, and this is where the chilling effect becomes so important, because 

in many of the disputes that haven’t gone to full fruition, that is not gone 25 

to a full hearing, it has been the threat that is seen as a factor that either 

the Ministry officials raise or that Ministers and others get frightened of.  

And that’s what Phillip Morris is – and the tobacco company is quite 

clear that that is the objective. 

Q. Thank you very much for your consideration. 30 
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JUDGE DOOGAN: 
Tēnā koe Professor Kelsey, we might break at this point for morning tea.  

There is one further I think Tā Tamati may have a question or two for you 

when we come back, but I think we have gone long enough on one stretch, so 

if we come back at 11.30, please?  Kia ora. 5 

HEARING ADJOURNS: 11.11 AM 
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HEARING RESUMES: 11.40 AM 

(11:40) PROFESSOR SIR TAMATI REEDY TO PROFESSOR ELIZABETH 
JANE KELSEY: 
Q. (microphone not turned on 11:40:00 – 11:40:49) – what have you been 

doing this week?  My response will be, “Well, I've been listening to the 5 

experts talking about TPPA,” and they’ll say, “Well, what is the message 

to our people?”  And that’s my answer to you, “What is the simple 

message that we can put out to our people about what TPPA means, 

how it will affect their lives, will it improve it or not?  Can you help me 

please? 10 

A. If I was to take a Te Tiriti perspective, I would say the question I would 

ask of the Crown is why is it prepared to enter into binding enforceable 

commitments and promises to other States and to foreign investors, but 

not prepared to make the same commitments in relation to Te Tiriti o 

Waitangi, to iwi and hapū of Aotearoa and when those rights of foreign 15 

countries and foreign companies are put ahead of those of iwi Māori, 

how do we hold the Crown to account and how do we as 

tāngata whenua and tauiwi reassert the primacy of the 

Treaty of Waitangi over those other interests and so I would actually ask 

those questions because that to me is the power issue that is at stake 20 

with the TPPA and if the Crown is able to do that in relation to this, 

without having engaged with Māori, what else might it believe it can take 

the same process and abridge the rights of iwi Māori the same way in 

the future.  So that would be the message of concern that I would raise, 

without getting into any of the technical details. 25 

Q. Thank you for that, I won’t ask the Crown because the Crown, our 

people have already said, “Well, we can believe the Crown when the 

Crown delivers,” kia ora. 

A. Kia ora. 

JUDGE DOOGAN: 30 

Kia ora Professor Kelsey.  Any matters arising, counsel? 
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ANNETTE SYKES: 
Sir, I have three matters, one arises from a question you put about Wai 262 

and I'd like to put what I see is actually the relevant test arising from that and I 

have copies of page 684 of volume 2 of Ko Aotearoa Tēnei, Te Taumata 

Tuarua available for the Tribunal and the witness. 5 

JUDGE DOOGAN: 
All right, just while you’re making that available Ms Sykes, does any other 

counsel have any other matters arising, Mr Heron? 

MIKE HERON: 
No thank you but just in respect to this, isn’t this just what submission what 10 

the report says, why do… 

JUDGE DOOGAN: 
I'm not sure yet.  We’ll see what the question is. 

(11:44) ANNETTE SYKES TO PROFESSOR ELIZABETH JANE KELSEY: 
Q. I agree it’s a matter of submission, I just want to get the right part of the 15 

relevant issues before this witness Sir.   Can you read into the record 

please, starting at paragraph 8.5(3) the conclusion and completing at 

the top of the first paragraph of the document I've just given you?  And 

that’s for the purposes of the people that are listening by radio and 

those that are here present. 20 

A. Okay, so that is concluding with the sentence, “That is what the Treaty 

required?” 

Q. Yes, thank you. 

A. 8.5.3 conclusion, “In the Treaty of Waitangi the Crown acquired 

Kāwanatanga, the right to govern, which included the right to make 25 

foreign policy and to represent the new bicultural nation on the 

international stage.  In return the Crown promised actively to protect 

Māori interests and tino rangatiratanga or full Māori authority over their 

own affairs.  In the modern international arena this is no small 

obligation.  International instruments affect the rights and lives of all 30 
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New Zealanders in sometimes profound ways.  Specifically, Māori 

interests in trade and economic development, culture, traditional 

knowledge, natural resources and the environment are often at stake.  

When that is the case, the Treaty obliges the Crown and Māori to 

engage with one another on the basis of good faith, reasonableness and 5 

co-operation.  The Crown must work out a level of protection for Māori 

interest as identified and defined by Māori.  That is reasonable when 

balanced where necessary against other valid interests and in the 

sometimes constrained international circumstances in which it must act.  

A one size fits all prescription is not possible.  Māori interest exists on a 10 

sliding scale.  The Crown has already recognised that it must afford 

them protection on the basis of their nature, extent and relative strength.  

We agree, adding that sometimes this will be satisfied by a general 

exchange of information and ideas, but at other times will require 

consultation and even negotiated agreement on what New Zealand’s 15 

position is to be.  That is what the Treaty requires.” 

Q. And I have three questions arising from that passage, you were first 

asked by Mr Cochrane around what he thought were important matters 

to be taken into account in looking at international instruments involving 

investment, but particularising it to the TPPA.  If you go to the first 20 

paragraph, are those the kinds of matters that you believe are important 

to Māori that are relevant in this context of our discussion? 

A. Yes, but I would also add the process obligations because I was talking 

about substantive issues. 

Q. The second matter I wish – is to arise is about the matters of good faith, 25 

reasonableness, co-operation, has there been a process of working out 

a level of protection for Māori interests in your research, arising from the 

engagement by the Crown and other representatives of the Crown in the 

TPPA? 

A. I haven’t been able to find any through the Official Information Act 30 

requests I've made, the research I've done or the discussions that I've 

had with various Māori when I have been invited to speak to them, such 

as the Iwi Chairs meeting, Māori Economic Development conference, 
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various specific iwi, such as at Ngāti Whātua, Māori Health Leaders and 

so on. 

Q. A number of counsel and Crown and the Tribunal members questioned 

you about potential remedies, if I can use it as general as that.  Can you 

look at the first paragraph on the second column of the document before 5 

you, which is in your view the most important approach or process 

approach in this particular circumstance of negotiation around the TPPA 

and the Māori relationship, a consultation requirement or a negotiated 

agreement requirement and why? 

1150 10 

A. I’m sorry but I don’t negotiated – consultation or negotiation on what? 

Q. Active protection measures to ensure what the Treaty requires. 

A. In relation to the negotiations to date, the paths that there are from now 

onwards and the other negotiations that Sir Doug referred to, in my view 

the obligation should have been, was, is on the Crown to go and talk to 15 

various potentially affected Māori interests as to what is the best way to 

provide them with a level of protection that they are confident is 

consistent with the Crown’s obligations under taonga te Tiriti. 

 

If I recall correctly back to the old New Zealand Māori Council cases, 20 

there is an obligation on the Crown which as the Chair said, reflects 

something of a sliding scale, in my view, the signalling of interest from 

Māori from – as I’ve accounted them at 90, certainly from what I been 

aware of through to now, puts it at a level where there should’ve been 

negotiation around what the specific protections for Māori should have 25 

been and they should be negotiating on that now about what happens 

next. 

Q. And –  

A. Is that the –  

Q. That’s a decision, that’s sufficient.  My last question, so just – and I just 30 

want to clarify it’s the right document.  And I want to actually take the 

witness to the document.  It is the expert paper number 3 which is in 

your affidavit dated the 20th of January 2006 as exhibit I. 
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JUDGE DOOGAN: 
So –  

ANNETTE SYKES: 
– which is number 6, the 6th affidavits #A15. 

JUDGE DOOGAN: 5 

Thank you. 

ANNETTE SYKES: 
I’m just getting it all together Sir. 

ANNETTE SYKES TO PROFESSOR ELIZABETYH JANE KELSEY 
CONTINUES: 10 

A. Which expert paper is it? 

Q. It’s the Māori Rights te Tiriti o Waitangi and the Trans Pacific 

Partnership Agreement, a document that has been authored by yourself, 

Clare Charters, Andrew Erueti and Dr Carwyn Jones.  Is this the paper 

that you referred to in questions asked or posited both by counsel and 15 

Mr Cochrane? 

A. Yes, in particular I was referring to the extracts on traditional knowledge 

by Carwyn Jones, Dr Carwyn Jones who wrote that part of the paper. 

Q. And this particular paper was authored when or prepared when? 

A. I note that it seems to have escaped the date, but I can tell, I can tell 20 

you it was 18th of January is when it was published on the website TPP 

Legal which is where the papers commissioned through the 

Law Foundation funding have been posted.  I should say they are not 

Law Foundation papers.  It was the Law Foundation provided the 

funding to prepare the paper. 25 

Q. Thank you I have no further questions. 

JUDGE DOOGAN: 
Thank you Ms Sykes.  Thank you Professor Kelsey. 
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(11:54) DAVID COCHRANE TO PROFESSOR ELIZABETH JANE KELSEY 
CONTINUES: 
Q. Sorry.  Professor Kelsey you said negotiations should have happened 

and now it should.  My understanding of consultation is it does not 

necessarily have to result in agreement but you need to understand the 5 

other persons point of view and they need to understand yours and why 

you are preferring option A or option B.  My understanding of 

negotiations is that if negotiations fail nothing happens.  So, would you – 

do you still say that Crown should negotiate – should have negotiated 

with Māori if they could not get agreement then they should not have 10 

gone into the TPPA? 

A. I’m aware that the recent Tribunal reports on tino rangatiratanga would 

provide an argument that actually said, “The Crown doesn’t have those 

– that authority to bind iwi Māori.”   But in terms of the jurisprudence 

from the Courts, when I say negotiation I don’t mean that there has to 15 

be agreement at the end.  But my experience of consultation conducted 

by the Crown is that it doesn’t even though – even when it’s conducted 

in good faith, it can lead to no changes to what is put forward.  And I 

would be concerned that if the Crown went and consulted with Māori 

and then said, “We are still happy with this,” that that would not be 20 

compliant with the Treaty.  And that’s when I was saying negotiation – it 

actually requires sitting down and reworking the wording.  And that’s not 

– I’m not offering that as a legal interpretation.  I’m offering it as a, what I 

think would be a good faith approach to trying to rework the Treaty 

exception.  And then for the Crown in good faith to do its best to put 25 

forward that proposition to the extent that the two can agree on it. 

Q. So, well it sounds to me like you are saying it is some sort of gold-plated 

consultation.  I mean if you and I are negotiating to buy a house, to buy 

and sell a house and we do not agree on price, it does not get sold.  

That is what negotiation is.  If you are saying it is consultation more than 30 

just listening and going away and carrying on what you are doing, I 

agree, because that is you know from – there’s 20 or 30 years of plenty 

of legal authority in New Zealand about that on consultation.  So you are 
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really saying it is not negotiations, it’s consultation but with some 

changes being able to change, which is part really just for 

consultations? 

A. Yes but in a sense I think that there is a higher standard when you’re 

dealing with an international Treaty.  Domestic law you can change on 5 

your own initiatives through domestic processes.  An international 

Treaty is a much more difficult beast to make changes to and I therefore 

think that there is a higher obligation when you are entering into a 

binding and enforceable Treaty that you can't amend in a manner that 

you can amend your domestic processes. 10 

Q. Yes but I understood you were talking about negotiating with Māori 

before the Treaty wording, before we, New Zealand, put up any kind of 

Treaty clause. 

A. Yes. 

Q. Talk to Māori first and negotiate with them with changing it, what it is. 15 

A. Yes and I think that would have been the appropriate path to take. 

Q. Okay thank you. 

JUDGE DOOGAN: 
Thank you Professor Kelsey.  Can I just echo on behalf of the Tribunal Tā 

Tamati’s acknowledgement of your mahi and the scholarship that lies behind it 20 

and all the evidence that you have provided the Tribunal?  

 

Nō reira he mihi mahana ki a koe. 

 

Mr Heron, in my discussion with Professor Kelsey, a question arose about 25 

whether the draft of a clause that Professor Kelsey had prepared for the iwi 

leaders might be made available tō the Tribunal.  This was an alternate 

wording arising from my question as to what that wording might look like.  Did 

you have any objection to that? 

MIKE HERON: 30 

No.  I understand it, and I may be wrong, it’s enclosed with a letter that draft 

wording seems to have been sent to the Minister as part of a letter from iwi 
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chairs forum which I think is being produced at some stage, so I do not have 

any difficulty with that. 

JUDGE DOOGAN: 
Thank you, even if it is not that particular one, you would not have objection to 

–  5 

MIKE HERON: 
Oh no I mean. 

JUDGE DOOGAN: 
– Professor Kelsey’s counsel providing the Tribunal with the –  

ANNETTE SYKES: 10 

Sir can we just short-circuit and put that to Ms Kelsey?  She might be able to – 

Professor Kelsey might be able to short-circuit and see if that’s the clause she 

recommended. 

JUDGE DOOGAN: 
Certainly. 15 

PROFESSOR ELIZABETH JANE KELSEY: 
That there were two versions, so was an earlier one then a later reiteration so. 

JUDGE DOOGAN: 
All right thank you.  If you could have a look at that document please, thanks? 

PROFESSOR ELIZABETH JANE KELSEY: 20 

Yes that appears to be the second version. 

JUDGE DOOGAN: 
All right thank you.  Perhaps if we I think –  

1200 
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ANNETTE SYKES: 
Read that into the record document number please? 

MIKE HERON: 
Okay, is that letter – sorry my mistake, it hasn’t actually – the letter hasn’t 

been exhibited, we have it.  I'll just check if I can with the Ministry as to 5 

whether there is any difficulty.  I don’t think there is but – 

ANNETTE SYKES: 
I'd like it, if it was available for the next witness, that’s what I was going to ask 

him about. 

JUDGE DOOGAN: 10 

All right, well we’ll let Mr Heron take instructions of whether that document can 

be and if it’s not immediately available we’ll find a way to deal with it. 

MIKE HERON: 
Yes and… 

JUDGE DOOGAN: 15 

Thank you Professor Kelsey. 

MIKE HERON: 
I'll just check on one thing, thank you. 

JUDGE DOOGAN: 
All right, Ms Mason, are you leading Mr Piripi? 20 

JANET MASON: 
Sir yes, Mr Piripi’s evidence is document number #A034 and #A034(a) and he 

is to give a short 10 minute presentation before questions and so just, I don’t 

think this issue will arise, but yesterday I said that he had to leave by 2.30, but 

his flight is at 2.30, so he’s really got to be finished by 1.30, but I'm sure that’s 25 

plenty of time. 
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JUDGE DOOGAN: 
I hope so. 

 

(12:01) HAAMI PIRIPI:  #A034 AND #A034(A) 
E te Tiriti o Waitangi ka mahara ake ki ngā rangatira o mua, ko 5 

Manuhuia Bennett hoki, tētahi, ko Monita Delamere tētahi, ka mahara ake ki a 

rātou i te wā e noho whakawā ana.  Engari, he mihi atu ki a koutou e ngā 

rangatira, e noho ake nei i runga i te tūru hei aratakingia hoki te āhuatanga o 

tō tātou nei motu mō ngā take e pā ki te ao Māori.  Nō reira tēnā koutou katoa. 

 10 

[Interpreter:  Greetings to the Waitangi Tribunal, recalling the great members 

of the Tribunal of the past, Monita Delamere, Bishop Manu Bennett, I recall 

those times vividly when they sat in those chairs you sit when they guided this 

land in matters pertaining to Māoridom.] 

 15 

Heoi anō, kia tīmata taku kōrero, whakarāpopoto hoki te āhuatanga o āku 

kupu.  Ko Haami Piripi tōku ingoa.  Ko te hēmana ahau o te Rūnanga o 

Te Rarawa, ko te rōpū e whakahaeretia ngā kaupapa e pā ana ki te iwi o 

Te Rarawa, kei runga tonu ahau i te National Iwi Chairs Forum, ko te hēmana 

ahau mō ētahi o ngā kōmiti o tērā, mō te Social Sector Committee me te 20 

Mātauranga Committee, ko ahau te hēmana o ēna kōmiti, kei raro i te maru o 

te kāhui a iwi o te motu.  Ono tekau mā rima ngā iwi e tātaihia nei ki taua 

forum. 

 

[Interpreter:  Let me commence thus with my summary.  My name is 25 

Haami Piripi.  I am the chairman of Te Rūnanga of Te Rarawa.  We are the 

establishment that guides Te Rarawa iwi.  I am also on the Iwi Chairs Forum.  

I am the chairman for some of the subcommittees, social sector committee 

and the Matauranga Committee.  I am the chairman of those committees 

under the auspices of the Iwi Chairmans Forum.] 30 

 

I tipu ake au i te maru o te Tiriti o Waitangi, mai i taku tuititanga nā o āku 

matua i tukuna ahau nei ki te wāhi nei ki Waitangi, nā rātou anō i 
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whakamārama mai ngā āhuatanga e pā ana ki te Tiriti me Te Whakaputanga, 

ngā kaupapa i puta, me te huarahi whakamua mō mātou, mō tātou hoki te iwi 

Māori.  Ko Tā Hemi Henare hoki tētahi, ngā kaumātua pērā, ko Paraimete Pa, 

te hunga e tino mōhio ana ki te Tiriti me Te Whakaputanga me ngā kaupapa e 

pā ana ki a mātou te iwi nei o Te Rarawa o Ngā Puhi-nui-tonu. 5 

 

[Interpreter:  I was raised under the guidance of the Treaty of Waitangi.  My 

elders infused within me and allowed me to visit Waitangi on a regular basis.  

They explained to me the principles of the Treaty, the resultant issues 

emerging from the Treaty process.  Sir James Henare galvanised me, 10 

Paraimete Pa and other elders, those who were intimately acquainted with the 

Treaty of Waitangi and its impact upon Te Rarawa and the greater house of 

Ngā Puhi.] 

 

Nā reira, mai i tērā wā, tae noa mai ki tēnei wā, ka tae atu au ki Waitangi ia 15 

tau.  I te tīmatanga, he tamaiti hāpai ngā mahi o āku mātua, ka mutu, kua riro i 

ahau nei tētahi kaihoe, tētahi i roto i te rōpū, te kapa haka.  Ka mutu, i haere 

tonu atu au, he tangata porotēhi.  Atu i tērā, ka hoki atu au ki Waitangi, he 

kaiwhakahaere mō ngā kaupapa e pā ana ki te rā nui.  Ināia nei, nā, ka haere 

atu au ki reira, ki Waitangi, ia tau, ia tau, ki te whakatūtuki ngā whakaaro, ngā 20 

tūmanakotanga o ōku mātua.  Rātou kua mene ki te pō, ko ahau tētahi e kawe 

atu nei o rātou nei māramatanga hei oranga mō te iwi. 

 

[Interpreter:  From that time unto this time I attend celebrations at Waitangi 

annually.  In the beginning as a youth I supported my elders at the 25 

celebrations, but over time I was participating in kapa haka at Waitangi.  I was 

a hoe waka on the canoes there.  I also marched and protested at Waitangi 

and I also later engaged in the activities during the celebration time in 

February annually and to honour the legacy of my elders who have passed 

beyond the veil and carry some of their knowledge that they passed to me.] 30 

 

Nā reira, māku e kī atu nei, kua hē pea te āhuatanga o ngā mahi o te Karauna 

nei, nā te mea kīhai rātou i haere mai nei ki a mātou i mua i te hainatanga o te 
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TPPA.  Nā tēnā, ka kite atu, ka whakaarongia, kei te tukutuku haere te 

Kāwanatanga nei, tō mātou nei tino rangatiratanga mō ō mātou nei iwi me o 

mātou nei – nā me pēhea hoki mātou e whakaora ake ai ngā whakatupuranga 

hou ki te kore mātou e tuku kōrero ki roto i te āhuatanga o tēnei kaupapa ko te 

TPPA. 5 

 

[Interpreter:  So let me say thus, that the Crown has done wrong, the Crown 

did not come to treat with us before singing the TPPA and because of that we 

consider that the Crown is ceding our sovereignty over our people and over 

our resources.  So how can we sustain ourselves and the new generations if 10 

we do not have a part in the discussions and the decision making.] 

 

Nā reira, ko te tūmanako, ka whakamārama atu ki a koutou, kua hē te 

Kāwanatanga i ngā wāhanga e rua.  Ko te mea tuatahi, kīhai rātou i tino ū, i 

tino whakapono hoki ki te Tiriti o Waitangi, hei huarahi mō ngā iwi e rua nei o 15 

Aotearoa, nā reira tāku i whakaarongia nā o ōku matua i whakamārama mai i 

te hainatanga o Te Tiriti o Waitangi e whakatūria ngā ao e rua, ko te ao Māori 

me te ao Pākehā.  Kīhai mātou i whakaae kia tukuna atu te mana, te mana o 

a mātou mātua, o mātou hoki te iwi Māori ki te Kāwanatanga hei rangatira anō 

mō mātou.  Heoi anō, e tika ana pea nā te Kāwanatanga anō i whakahaeretia 20 

ngā kaupapa e pā ana ki tō rātou ake iwi, me ngā raua, ngā whenua i riro atu 

ki a rātou.  Mai i tērā wā, tae noa mai ki tēnei wā, te āhua nei kua memeha 

hoki te āhuatanga o tō mātou nei ao Māori.  Kua ngoi kore hoki te ringakaha o 

te iwi Māori, kua riro atu ngā whenua, kua riro atu hoki ngā mana whakahaere 

mō ngā rawa, ngā awa, ngā moana, ngā mea e whāngaitia ana te iwi Māori. 25 

 

[Interpreter:  So it is our hope to explain to you that the Crown has done 

wrong in this TPPA initiative, firstly because they did not adhere and honour 

the Treaty of Waitangi as a covenant, as a path forward for the two people of 

Aotearoa, so I consider and my elders explained to me that when the Treaty 30 

was signed the two worlds came together, the Māori world and the Pākehā 

world.  We did not agree that our authority, our mana of our elders or indeed 

the Māori people be ceded to the Crown.  It was the Crown rather who carried 



214 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

out the governance of their people and also the lands of both peoples.  So 

from that time to this day, Māoridom has lost energy, its strength has been 

drained through the loss of land, through loss of management over resources, 

over the environment, those things which sustain Māori.] 

 5 

Heoi anō, ināia nei, i tēnei rā, kua kaha kē te ringa Pākehā, kua ngoi kore hoki 

te ringa Māori.  Nāku anō e mea atu, e kore e taea tēnei whakatakotoranga e 

– ki te whāngai, ki te manaaki, ki te tiaki te motu puta noa.  Ahakoa kua ora 

pai ai hoki te iwi Pākehā, ahakoa kua pōhara tonu te iwi Māori ehara tēnā i 

tētahi tikanga, he mea pai mō te motu nei, i te mea he āhua hē, āhua tītaha te 10 

waka, kua kaha kē tētahi taha, kua ngoi kore tētahi atu.  A tōna wā, ka hoki 

mai tēnā hē ki te ngau i a tātou.  Nā reira ko te karanga, ko te inoi hoki ki te 

Kāwanatanga, kia whakatikangia tā rātou nei haere.  Ko te TPPA tētahi o ngā 

kaupapa pērā.  Inā, ka hau mai te reo o te iwi Māori, ki roto i te āhuatanga o 

ngā kōrero, ka tika ai te haere o te waka nei. 15 

 

[Interpreter:  And now this day, the hand of Pākehā is even mightier and the 

Māori hand is lacking energy and vibrancy.  So this agreement we see that 

there can be no sustenance or care for all of the land despite we see the 

benefits will accrue to the Pākehā side of the arrangement.  On the Māori side 20 

it may not accrue benefits to Māori because our craft has been imbalanced 

and in time we will feel the true repercussions negative impacts of TPPA and 

we besiege the Crown to beware in these agreements such as TPPA, so that 

if Māori have a voice in these deliberations then our waka will travel 

smoothly.] 25 

 

Nā reira, i tēnei wā, kīhai ahau i kite atu ki tēnā tūāhuatanga.  E mea ana te 

kōrero, kīhai mātou i tukua tō mātou nei mana motuhake ki te Kāwanatanga.  

Nāku anō i tuku kōrero atu ki te Taraipiunara mō te Wai 1040, Te Paparahi o 

Te Raki, te kerēme rā, nāku anō i whakamārama atu tēnā tūāhuatanga i roto i 30 

ngā tuhinga kōrero, kei a koutou pea te tikanga, kia pānuitia wēna kōrero, nā 

tēnā kōrero he whakamāramatanga nō ōku mātua, kia puta mai kei mua i te 

aroaro o te Taraipiunara. 
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[Interpreter:  But I do not see that occurring today.  We did not cede our 

sovereignty or independence to the Government.  I made a submission to the 

Waitangi Tribunal, Wai 1040 claims, Te Paparahi o Te Raki and I explained 

what that meant in my written submissions and it’s up to you whether you wish 5 

to view those submissions.  It’s an explanation of the teachings of my elders 

down to me which I handed over to Wai 1040.] 

 

Nā reira, tāku e whakaarongia, he pai noa te Kāwanatanga ki te whakahaere 

ētahi o ngā kaupapa.  Inā ka noho tahi, ka whakaae tahi ngā mea tokorua nei.  10 

Inā ka whakaae tahi, ka tika tonu te mahi.  Nā reira, i āhua pouri hoki mātou ki 

te kite atu ai te Karauna me te Kāwanatanga e haere ana mua ana, ki te 

whakatūtuki tēnei kaupapa i mua i tā rātou nei haerenga mai ki te kōrero ki a 

mātou.  Ahakoa kua kōrero rātou ki ētahi rōpū, pēnei i te FOMA ehara tēnā he 

rōpū nō mātou, he kāhui tēnā mō ngā kaupapa e pā ana ki ngā rōpū Māori, 15 

engari anō pea mō ngā iwi i te mea tō mātou nei mana motuhake he mea tuku 

iho i tātai hia nei in roto i ngā hakapapa o ō mātou mātua tūpuna i tātai atu ki 

ngā waka, ki ngā tūpuna i tatū mai, i ū mai ki Aotearoa nei. Nā reira ahakoa 

he rōpū, aha koa he aha. 

 20 

[Interpreter:  So the Government can carry out some forms of management, 

independent.  We were not happy to see that the Crown, the Government was 

going about these Treaties, these international agreements before they even 

thought to come and treat with us.  Although the Crown has spoken and 

discussed matters with FOMA, lest we have to remind you, FOMA is not a 25 

Māori organisation.  It is rather a pressure group, a lobbying group, because 

our independent sovereignty is handed down through genealogy from the 

people who first came on waka to this country many hundreds of years ago.] 

1210 

 30 

Heoi anō ko te rōpū kua āhua whai mana pea, ko te New Zealand Māori 

Council nā te mea kua whai ture hoki te Kaunihera kia whakaputa wā rātou 

nei kōrero mō te iwi Māori, puta noa ki te motu. Tēnā pea he wāhanga anō kei 
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reira mō rātou, engari tāku e kōrerohia nei, e kōrero ana au mō te āhuatanga 

o te iwi.  Tēnei mea te iwi me whakatūria kei runga i te hakapapa me ngā 

kōrero e pā ana ki te hītori o tēnā, o tēnā, o ngā iwi.   

 

[Interpreter:  But one group that we recognise as having mana is the New 5 

Zealand Māori Council for they have a long history of making statements on 

behalf of the Māori people and they have some credence as I see.  But iwi 

rather are based upon whakapapa and so that gives them more credence.  ] 

 

Nā reira mēnā ka noho tahi ngā mea tokorua nei, e tika ana kia kaua e 10 

whakahāwea, kia kaua e tūkino, kia kaua e whakararu atu ngā mahi a tērā 

taha. Nā reira i roto i te āhuatanga o tēnei kaupapa kua kite atu au āhua au 

mai hoki tēnei mea te partnership.  

 

[Interpreter:  If the iwi and Māori organisations come together and the Crown 15 

comes together then you know there should be no bickering, no backstabbing, 

no criticising of one side by the other, but in this matter with TPPA, that this is 

a one way street, this part, so called partnership.] 

 

Nā reira mai rānō mai te hainatanga o te Tiriti o Waitangi, kīhai te Kaurauna i 20 

tino aroha mai o mātou nei wawata, tino aroha mai ki ō mātou nei 

āwangawanga. Ko pērā tonu ināianei nei nā, ko nui hoki ngā disparities kei 

waenganui i ō mātou nei iwi me te iwi Pākehā. Ko kite atu te iwi whai rawa e 

haere ake nei i runga i te mata o te whenua, engari ka tangi tonu tōku iwi ki 

ngā tahataha, kei roto i ngā whareherehere, kei roto hoki i ngā – te hunga 25 

penihana nei nā, ā, ko mātou he āhua hunga penihana hoki tō mātou nei iwi. 

Mātou e noho ake nei ki te Hiku o te Ika, ko pērā tonu ko te nuinga o mātou 

nei iwi ko noho ki te penihana. Nā ina ka noho pērā hoki mātou. 

 

 [Interpreter:  So from the time of the signing of the Treaty of Waitangi, the 30 

Crown hasn’t really valued our wishes, our concerns, and the situation is just 

the same today.  There are too many disparities between Māori and Pākehā.  

We see the wealthy people travelling the land while my people are still while 
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from prisons, from housing dilapidated and from negative standards of living 

and from the perspective of beneficiaries.  We are a people of beneficiaries in 

the Far North.  Most of our people derive income from being beneficiaries.] 

 

Ā ka titiro pea te Kāwanatanga ki a mātou ka pōhēhē pea he āhua pēpi tonu o 5 

mātou nei whakaaro. Tēnā pea hoki te tikanga kīhai rātou i haere mai nei ki te 

kōrero ki a mātou, nā te mea kīhai rātou e tino whakapono ake ki ō mātou nei 

kōrero me ō mātou nei whakaaro.  

 

[Interpreter:  The Crown may look upon us and look upon us as perhaps as 10 

childish, as mere babes, but the problem is the Crown never comes to speak 

with us as equals because they don’t value what we say, what we think.] 

 

Engari i te wā o te Pakanga I, II, ā, he – kua kaha ake te Karauna, te 

Kāwanatanga ki ō mātou nei toa – hōia, kia haere atu ki reira kia mate noa atu 15 

ki runga i ngā whenua ki tāwahi. Kātahi ka hoki mai rātou kua pērā tonu hoki 

te āhuatanga o te Kāwanatanga ki a mātou, korekau he mahi, korekau he 

rawa, korekau he whenua. Nā tae noa mai ki ēnei rā, korekau he reo. Nā reira 

ēnei tūmomo rawa katoa kua memeha, kua tūkinotia wētahi o ngā wāhanga 

kātahi ka pōhara tonu te iwi Māori. 20 

[Interpreter:  But during World War I, World War II, the Crown came an 

exhorted our people, exhorted our soldiers to go to war in foreign lands where 

they still lie this day.  Those who returned home, there was no difference, 

there was no work provided for them.  There was no resources, land was set 

aside for them unto this day.  Now we have no language, so and all our 25 

resources have been fritted away, have been compromised, have been taken, 

and the Māori people are still in poverty.] 

 

Nā reira tāku titiro atu i whakaaetia o mātou mātua tūpuna kia whakatūria ngā 

mea e rua nei. I taua wā rā ko te iwi Māori i – kua tīmata kē i te tau 1840, kua 30 

tīmata kē mātou te whakawhiti atu ki Ahitereiria kia urupā hoki kua whai 

waipuke hoki mātou, kua hanga ētahi o ngā waipuke nei ki roto i te awa o 

Hokianga, ki Hōreke, he boat anō ki konā . Nā mātou anō i commission hoki 
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ētahi o ngā waka kia mauria atu o mātou nei rawa ki reira hoki atu ai.  Nā reira 

i taua wā rā kua piki ake te kaha me te mana o te Māori ki te whakamahi i 

wēnā mahi. 

 

[Interpreter:  So I look upon this matter our elders agreed to the Compact in 5 

1840.  In 1840, Māori had begun entering into commercial commerce, into 

trading all the way to European.  We owned the ships to export goods.  We 

had building – ship building in Horeke up in the Far North.  We commissioned 

trading boats to trade internationally.  So in 1840 Māori had – their capacity on 

the world trade, had expanded greatly. 10 

 

Ko kite atu o mātou mātua tūpuna, tōku ake tūpuna ko te Morunga, nāna anō i 

haere atu ki Ahitereiria i te tau 1819 taku – tōku tupuna i haere atu ai te taha a 

Samuel Marsden ki reira. But ko kite atu a ia ngā rawa o te ao, ko kite atu a ia 

ngā kaupapa o te ao, he tangata mātau.  He tangata mōhio ki te – kī tēnei 15 

mea te tauhokohoko. Ā kātahi ka hoki mai tōku tupuna ki te kāinga nei ki te 

mea mai ki ō mātou nei – tō mātou nei iwi kei konā anō tētahi huarahi. 

 

[Interpreter:  My ancestor Te Morunga went to Australia in 1819.  He went to 

Port Jackson with Reverend Samuel Marsden and he saw the benefits and 20 

the wonders of the world, the people of the world.  He was a learned man.  He 

was an astute businessman.  He was an astute trader.  He returned home and 

he told his people that there is another path for us to take, a commercial path.] 

 

I taua rā, i āhua pakanga tonu ētahi o ngā iwi o te kāinga, i mau pū hoki, ngā 25 

tūpuna anō me te tūpuna nei o Poroa i mea atu ki tō mātou nei iwi, “Waihotia 

ngā pū ki te taha, kei kōnei anō tētahi huarahi, he oranga anō mō tātou, mō te 

tau hokohoko, kia haere atu ki ngā wāhi nei, ki te mau kai, ki te mau rākau, ki 

te mau harakeke, wēnā mea katoa,” i whakaaetia hoki o mātou nei iwi. 

 30 

[Interpreter:  At the time there was still inter-tribal wars, muskets were in 

vogue at the time and my ancestor and the ancestor Te Poroa said, “Set aside 

the weapons, there is another path to sustain us, that is through trade and 
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commerce, to take our goods overseas, our foods, our timber, our flax 

products,” and the iwi supported wholeheartedly.] 

 

Mai i tērā wā, i te tau 1830 pea, i mutu mātou te pakanga, i waihotia ngā pū ki 

te taha.  Ehara i te mea ko mātou anake.  Ko Tainui anō tētahi, ko Ngāti Toa 5 

anō tētahi atu, ngā mea i kite atu te huarahi, inā ka taka ki te pakanga, ka 

pakaru haere te kawenata nei, kia noho tahi ai ngā iwi e rua i runga i te 

whakaaro kotahi.  Nā reira, mai i tērā wā, tae noa mai ki tēnei wā, e 

whakapono pū o mātou mātua, o mātou rangatira ki tēnā whakaaro, ki tēnā 

tūmanako, kia whiwhi ai tō tātou nei motu, ngā mea e rua nei, kia 10 

whakahaeretia tētahi kaupapa. 

 

[Interpreter:  And then in about 1830 we ceased hostilities, inter-tribal 

hostilities, not just our tribe, but Tainui also ceased hostilities, Ngāti Toa 

ceased hostilities, those who could see the vision, those who had a vision 15 

beyond the battles.  So the covenant was impacted upon negatively.  So from 

that time until today our leaders held fast to the compact that our land, our – 

the two peoples, come together for mutual benefit.] 

 

Ahakoa, e rua ngā ao ko te whakaaro, he pai pea mō te rua ringa i te ringa 20 

kotahi.  Nā reira, kua riro, mā te – nāna te Pākehā anō e whai atu tēnei mea 

ko te ringa kotahi.  Ko rātou kē ngā rangatira o runga.  Ko pērā tonu o rātou 

nei whakaaro.  Nā reira, he āhua pōhēhē ki a mātou tēnā whakaaro i te mea 

ka taka mātou ki tērā, he aha te pai o Te Tiriti o Waitangi?  He aha te pai o te 

tohu o a mātou mātua tūpuna, kia whakaaetia, kia noho tahi ai.  Inā ka titiro 25 

tonu ki Te Whakaputanga, ka kite atu te whakaaro me te tūmanako o a mātou 

mātua tūpuna, kia whakatūria tētahi ao pērā.  He ao hou, kua kitea rātou.  

Engari, te āhua nei ko ngā āhua – āhua nuku ki te taha, te iwi Māori nei, anga 

whakamua te iwi Pākehā me o rātou nei tikanga, me o rātou nei ture. 

 30 

[Interpreter:  Although there was two world views in play it was considered 

that two hands are better than one.  But it was the Pākehā who followed the 

path of one hand, rather than two hands.  So we think that they are lacking in 
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vision with that view, because what’s the use of our ancestors signing the 

Treaty of Waitangi and agreeing to live together?  With the Declaration of 

Independence, the clarity of vision of our elders, because they could see that 

there was a new world coming.  They were well versed with that, but now 

Māori have been sidelined, Pākehā going forward, the Pākehā way of doing 5 

things is going forward, Pākehā laws are over us.] 

 

Ahakoa, kei konā anō ētahi o ngā wāhanga kia tatu pai, te tokorua nei, i runga 

i te whakaaro kotahi, kīhai te Kāwanatanga i tino whakaae ki tērā.  Nā reira, 

koia tēnā, ko te tino kaupapa anō nōku, kia noho tahi ai, kia mahi tahi ai te iwi 10 

Māori me o mātou nei tūmanakotanga me te iwi Pākehā, me o rātou nei 

tūmanakotanga kia whiwhi ai te huarahi kotahi.  He oranga anō mō te katoa.  

Kua mōhiotia o mātou mātua tūpuna ki tēnei kōrero nei mō te katoa.  Ehara i 

te mea he mea Pākehā, he mea tēnei ko te public good.  Kua mōhio tonu o 

mātou mātua ki tēnei kaupapa nei mō te katoa.  Nā tēnā kaupapa, i tukuna e 15 

rātou he whenua mō ngā hōhipera, he whenua mō ngā kura, he whenua mō 

ngā rōri, he whenua kia tū ai tēnā mea he economy kei waenganui i a tātou.  I 

te wā i tukuna i ō mātou nei mātua he whenua ki te Pākehā, hei – mō ngā 

kaipaamu.  Nā te Pākehā anō i tukuna atu tēnā whenua ki te iwi Pākehā 

anake.  Kīhai te Māori i qualify ki te tono atu, ki te ballot atu mō ētahi o ngā 20 

whenua.  Kātahi, ka riro ko te hunga Pākehā anake ngā kaipaamu.  Ko te 

hunga Māori ngā kaihāpai, ngā kaimahi, hei oranga anō mō te Pākehā. 

 

[Interpreter:  But we really want the path to be returned to a dual path, for both 

sides and that’s what I pursue, that we work together, we live together, we the 25 

Māori people with our vision, the Pākehā world with their vision, so that there 

can be mutual benefits for everyone, because our elders knew about the 

collective way of doing things.  The public good wasn’t just a Pākehā concept, 

it was also a Māori concept and that’s why they ceded lands for hospitals, for 

schools, for roads, lands so that our mutual economy could grow and flourish 30 

and in that time they ceded land to Pākehā so that agriculture, agricultural 

pursuits could flourish.  However Māori unfortunately could not apply for the 
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ballot for lands.  It was only exclusively for Pākehā and the Māori would be 

consigned to workers, labourers, in the fields.] 

 

A, tae noa mai ki ngā tikanga e pā ana ki te mahi paamu nei, wēnā atu katoa, 

kua hoki whakamuri mātou, kua anga whakamua te iwi Pākehā.  Ehara i te 5 

mea e tino tangi ana, engari e tangi ana au mō ngā whakatupuranga hou.  

Inā, me pēhea hoki o tātou nei mokopuna tamariki i whai oranga i roto i te 

kaupapa inā ka noho pēnei ai.  Ka whai atu o rātou nei whakapapa Pākehā, 

kua koretake noa iho o rātou nei whakapapa Māori.  Nā reira, he mana anō tō 

te Māori, he mana anō tō te Pākehā, engari ko te tino mana he rerekē kei 10 

runga i te whakaaetanga o te tokorua nei i runga i te whakaaro kotahi. 

 

[Interpreter:  And so we, Māori, went backwards while Pākehā flourished.  It’s 

not as if we lament our standing, rather we lament what looks like the world 

for our children and grandchildren and so we are afraid lest our children’s 15 

Pākehā side overcomes their Māori sides, rather than going as equals.] 

 

Nā reira, ka titiro tonu ki te exception clause, kia tiakina tonu te iwi Māori, tāku 

e titiro atu he mea whakahāwea ki a mātou.  Kātahi anō mātou i tino whai 

wāhi ki te – kia ea ai ō mātou nei kerēme.  Tō mātou nei iwi o Te Rarawa nei i 20 

tau kua pahure ake nei, kātahi anō kua tutuki taua kaupapa.   Now, kātahi anō 

ko tutuki ka huri ngā goal post nei kia noho ki te taha hoki mātou.  Kātahi anō 

ka whakaāe mātou ki tētahi poari mō te Oneroa-a-Tohe.  I whakaāe mātou me 

te Kāwanatanga tētahi kaiwhakahaeretanga hōu mō te Papa Atawhai.  Engari 

ahakoa kātahi anō ko whiwhi, o, te āhua nei e kōrero ka tangohia.   25 

1220 

 

[Interpreter:  So we look upon the exception clause that Māori be cared for, 

have consideration.  To us this is a critique, criticise, a criticism of Māoridom.  

We of Te Rarawa, our people, in the year past we have only just seen the fruit 30 

of the settlements, but now they’ve changed the goalposts so that we remain 

in poverty.  We established a board for 90 Mile Beach.  We agreed with a new 
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relationship with DOC Department of Conservation.  So on the one hand we 

have been given things but this TPPA, things have been taken away.] 

 

Nā reira e āwangawanga tonu ana mō ēnei tū āhuatanga kei mua i a tataou.  

Me pēhea hoki te Karauna i tino ea ai ngā kerēme ki te kore rātou e – kī te 5 

mataku rātou ki ngā ture o te ao i whakakāhorengia ētahi o ngā wāhanga nei.  

Ki te anga whakamua te iwi Māori mai i muri nei kia tae mai ki te even playing 

field, ā, e metia mai ana it requires acts of positive discrimination kia ōrite tonu 

ngā iwi nei, kia whakatikangia te haere o te waka it requires acts of positve 

discrimination tō enable us ki te whakatutuki i ēnei wawata.   10 

 

[Interpreter:  And how can the Crown settle all the claims under the Treaty if 

they are worried about how these international agreements may come in on 

top of the Treaty.  If the Māori people are to come to an even playing field with 

Pākehā and others, and requires acts of positive discrimination in order that 15 

the balance occurs in our waka, that we may go forward] 

 

Engari te āhua nei, tēnei mea te TPPA nei, e kore e taea tēnei tū āhuatanga 

te whakatutuki.  Nā reira, atu i tērā ko te āhuatanga o tō mātou nei whānau, o 

mātou nei – he whānau.  He rerekē te whānau Māori ki te whānau Pākehā. Ko 20 

te whānau Pākehā ko riro he nuclear family pea, engari anō ko te whānau 

Māori he mea whānui, he mea hōhonu, he mea e mau tonu ana ngā – te 

hunga mate me te hunga ora, wēnā tū āhuatanga katoa, me te tapu, me te 

mana o mātou i heke iho nei ki a mātou.  Nā reira me pēhea rānei te whānau 

Māori e ora tonu atu ai ki roto i te āhuatanga o tēnei ao nei.   25 

  

[Interpreter:  But it would appear with this TPPA that is impossible.  But 

beyond that our whānau – whānau is different from family.  Pākehā family, 

they are a nuclear family, but the Māori whānau, it is wide, it is deep, it is 

broad and the kinship ties, those who have passed on are still intimately 30 

involved in the family and we hold fast to the mana and the tapu in our 

genealogy.  So how can we find a place within this new world order of TPPA?] 
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Heoi anō tēnā pea me mutu taku kōrero ki konei, i te mea kei a koutou ngā 

tuhinga nei i te reo Pākehā.  Heoi anō ko taku kupu whakamutunga pea i mea 

mai ana te Kāwanatanga, “Trust us, wē know what wē ’re doing.  Mā mātou 

koutou e tiaki.” Kua roa mātou i rongo ki tēnā kōrero mai i te hainatanga o te 

Tiriti o Waitangi ko rongo ki ngā kōrero pērā, engari kīhai i tutuki, kīhei i kite, 5 

kīhei i rongo ki te pono o tēnā kōrero.   

 

[Interpreter:  Let me conclude here because you have the written copies in 

English.  Let me say in conclusion, the Crown is saying to us, “Trust us, we 

know what we’re doing.  We will look after you.”  We have heard that time and 10 

time again from the signing of the Treaty of Waitangi we’ve heard those words 

of reassurance.  However, they have been shallow and they have been not 

true. 

 

Ngā mea pai katoa i puta i ngā kerēme mō te broadcasting mō te hī ika, wēnā 15 

mea katoa, he mea i riro ki a mātou mai i te Kōti Pīra o Ingarangi.  Kīhai, kīhai 

nā ō mātou nei mātua i hoko o rātou nei whare kia whai moni kia haere atu ki 

reira kia whiwhi ai i tēnei mea tika me te pono.  Kātahi ka hoki mai hei – he 

rākau anō kia wepuhia te Karauna me te ture kia whakatikangia o rātou nei 

ture me ō rātou nei whakahaeretanga kia hau mai te iwi Māori.  Ko kite atu 20 

tēnei – te hua o tēnei i roto i te broadcasting me te ahutanga o te reo Māori 

me te reo Paoho kua puāwai mai te reo Māori kei roto i ngā reo Irirangi.  Ā ko 

puta noa ki te motu.  Kua hari, ka koa te ngākau o te iwi Māori.   

 

[Interpreter:  All the goods, the settlements pertaining to fishing, broadcasting, 25 

we have had to fight for them.  We’ve had to appeal to the High Court in 

London.  Our elders mortgaged their houses so they could have enough 

money to go overseas to London to battle in Court for their rights, and so we 

had to use the law as a – to cajole, to whip the Crown to do what’s right.  As 

an example in Māori language issues in broadcasting issues, you see how 30 

Māori language has flourished through the broadcasting settlement issue.] 
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Tāku i titiro atu, ki te kore te Kōti Pīra i whakaāe ki taua tikanga rā, e kore te 

Kāwangatanga i tino whai atu.  Ko pērā tonu mō te hī ika, nā te Kōti anō i mea 

atu ki te (Māori 12:24:24) me whakatika.  Ā, he mea pai tonu pea kua rongo te 

Karauna ki ēnā kōrero nā rātou anō hoki tēnā ture e meatia nei e te Kōti mā te 

ture e akiaki te ture.  Nā reira kua āhua pērā tonu.  Heoi anō ehara i te mea ko 5 

hoki tātou ki te ao pakanga, ina ka taka tātou ki tēnā tū āhuatanga, he mea 

kino.  He mea kāhore e pai mō te motu nei.  Kua kite atu ki ngā mahi ki tāwāhi 

ki tēnā motu, ki tēnā motu o te ao, e pakanga tonu ana, e whawhai pū ana, 

karekau he hua i puta i taua mahi rā.  Koia tēnā, ko te whakaaro o mātou 

mātua tūpuna.  Kia ū ki te whakapono, me aroha tētahi ki tētahi.  He 10 

whakataukī tēnā nō tō mātou nei tūpuna o Poroa i te wā i meatia ana, waihotia 

ngā pū ki te taha, ehara tēnā te huarahi e tika ana, kia ora pai ai te iwi Māori, 

kia ora pai hoki te iwi Pākehā. 

 

[Interpreter:  In my view if there was no Court of Appeal decision in our favour, 15 

the Crown would never have moved.  The Crown would never have assisted 

and same for fishing, it was the Court who dragged the Government into doing 

what is right.  As Te Kōti Arikirangi said, “Let the law settle the law.”  But it is 

not as if we return to the battle grounds ‘cos if we do that, would not be right.  

It would not be right for our country.  We see examples of that overseas in – 20 

countries are torn apart and no good comes from that course of action and 

that’s what our elders saw way back.  They believed that if we co-operated 

with each other as our ancestor Te Poroa said back in his day, put the guns to 

the side, there is a new path for us to follow, to benefit both Māori and 

Pākehā.] 25 

 

Nā reira, he tūmanako hoki ki tēnei, kia whakatakoto ēnei kōrero kei mua i a 

koutou e te Taraipiunara.  Mā koutou anō pea e whakatika, e whakapai rānei 

te āhuatanga o wēnei mahi.  Nā reira, he mihi kau ana ki a koutou katoa, mai i 

tēnā taha ki tēnei taha, ehara i te mea e tū ana au ki te whakaparahako tētahi, 30 

ehara e tū ana au i runga i te tūmanakotanga o tēnei kaupapa nei o 

Niu Tīreni, he motu mō tātou katoa, Māori, mai Pākehā, mai – kia whai hua a 
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tātou nei mokopuna, ahakoa he Māori, he Pākehā rānei, he hua anō kia tupu 

tika ai he rangatira anō mō āpōpō.  Nā reira, tēnā tātou katoa. 

 

[Interpreter:  So this is a vision, this is a dream, and this is my honour to lay 

down my submission to you to the members of the Waitangi Tribunal, to 5 

improve to correct what is wrong so thank you all, all parties involved here, I'm 

not standing here to denigrate anyone else.  However it is my – I see the big 

picture for our country, this is our country, Māori and Pākehā, but I want our 

grandchildren, whether they be Māori and Pākehā to receive the benefits so 

we grow leaders for tomorrow.] 10 

JUDGE DOOGAN: 
Tēnā koe Mr Piripi.  I see our timetable bounces around a little in terms of 

order of questioning and timing.  We have on the timetable for the claimant 

counsel to question first.  Ms Sykes, are you first? 

ANNETTE SYKES: 15 

I think I'm the only counsel Sir. 

JUDGE DOOGAN: 
All right. 

ANNETTE SYKES: 
Sir, just by way of introduction, I'd like to play a video, but it may short circuit if 20 

that letter is in. 

JUDGE DOOGAN: 
All right. 

ANNETTE SYKES: 
Because the video is where I was going to take this witness, because he has 25 

in his evidence highlighted his role in the Iwi Chairs Forum. 



226 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

JUDGE DOOGAN: 
Mr Heron, have you had a chance to take instructions on that letter? 

MIKE HERON: 
No, but if I could have a moment I might short circuit that. 

JUDGE DOOGAN: 5 

All right, well in terms of the – I presume the letter contains the clause as a 

quote, does it? 

MIKE HERON: 
Well that’s what Professor Kelsey says it does.  Could bear in mind there is a 

clause there, I've only just looked at it, but apparently Professor Kelsey said 10 

that is the more recent draft that she was involved in, so… 

JUDGE DOOGAN: 
If it’s possible just perhaps to get a copy of the clause for now, if that’s what 

we need, we don’t need the letter necessarily for present purposes. 

MIKE HERON: 15 

Right, because I understand the response is already in evidence, so I just 

need to check that out whether there is any – 

JUDGE DOOGAN: 
I see, all right, well if we just give Mr Heron a moment we could perhaps get a 

copy of that. 20 

ANNETTE SYKES: 
I can question on other issues if that’s helpful. 

JUDGE DOOGAN: 
Yes, thank you. 
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(12:26) ANNETTE SYKES TO HAAMI PIRIPI: 
Q. Me kōrero Māori tāua me korero Pākehā rānei? 

A. Kei a koe te tikanga.  [Interpreter:  Over to you.] 

Q. Me huri ki ngā reo e rua, kei te pai tērā?  [Interpreter:  We’ll go bilingual.] 

A. Kei te pai. 5 

Q. I met you some time ago in your report, you evidence confirms that you 

were the one that organised the hui for the Wai 262 report, is that 

correct? 

A. Āe.  [Interpreter:  Yes.] 

Q. When was that? 10 

A. I can’t remember the exact date, but it was several years ago on my 

marae at Ahipara. 

Q. And at that time of course a number of significant claimants in that 

process were connected to that marae and would you just explain who 

they were? 15 

A. The six iwi who initially progressed a claim as iwi, Te Rarawa, 

Ngāti Kuri, Ngāti Wai, Ngāti Porou, Ngāti Koata and I can’t remember 

who the other one was. 

Q. And I'm not too sure if you are aware I actually act for a number of those 

claimants who affiliate to those iwi, Angeline Greensill, who of course is 20 

Ngāti Koata – 

A. Āe. 

Q. Mr Moana Jackson of course is the – one of the – I think the only 

surviving original claimant.  He was representing Ngāti Porou and his 

peoples of Ngāti Kahungunu, is that correct? 25 

A. Āe, that’s correct, I think Maanu Paul was the other one. 

Q. Moana – Maanu Paul and Moana Maniapoto Jackson was also – 

A. Āe. 

Q. – a pivotal witness in that process? 

A. Āe. 30 

Q. And many of them were present when that report came back. 

A. Āe. 
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Q. Your evidence, without traversing it, highlights the long struggle that 

Māori have had for their lands, their language, their resources and the 

ebbs and flows of that, is that a fair summary of your evidence? 

A. Āe, āe. 

Q. If I can take you to paragraph 37 and your concern about the 5 

inadequacy about the TPPA exception clause. 

A. Mhm. 

Q. When you looked at the evidence, did your mind look back to some of 

the issues that had been raised at all in the Wai 262 claim? 

1230 10 

A. Yes, very much so.  In fact, you know, I thought it was really ironic that 

we had been fighting for so long on the very issues that were being 

covered in the TPPA.  We had fought for 30 years I think in terms of the 

first Wai 262 hearing was hearing in Motiti Marae in Hokianga 30 years 

ago and still after 30 years our concerns have not been heard and even 15 

after the report had been produced, we had great hopes for the report.  

We thought that the author of it or the Tribunal did a fairly good job of it, 

certainly outlined some of the key issues and yet we made no progress.  

We have ourselves approached the Government several times to try 

and initiate some sort of discussions but it was always, it was always – 20 

well I felt that we were fobbed off and even though individuals may have 

been keen, as the Government I think there wasn’t an appetite to deal 

with those issues and one of the areas of great concern was the 

cancelation by this Government of the Te Iho programme which had 

been established to develop an authentication process for Māori artists 25 

so that – and even though it was a Government sponsored initiative, it 

still allowed us to build a head of steam up on the area of intellectual 

property to guarantee authenticity and to protect our cultural intellectual 

heritage in the process of distributing and selling taonga. 

Q. And your people of Te Rarawa of course spearheaded that whole 30 

argument in the Wai 262 claim if you look at the report, particularly 

around the appropriation of cultural knowledge and traditional 

knowledge – 
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A. Āe. 

Q. – is that correct? 

A. That’s correct. 

Q. I notice though you didn’t mention that in paragraph 37, you focused 

your concerns in the exception clause in its impacts on three issues, 5 

natural resources, the failure to provide a process between Crown and 

iwi Māori with respect to the protection of natural resources and 

development proposals and constitutional redress and it’s the third one 

that I want to talk to. 

A. Yes. 10 

Q. What do you mean by constitutional redress and how that relates – 

that’s an important issue in the context of the TPPA and this inquiry. 

A. Well constitutional redress is based on our perception and it is 

information passed down to us by our tūpuna that when we signed 

Te Tiriti o Waitangi we did not sign an agreement that would mean the 15 

diminution of our mana over our authority, but all – even the 

transformation of our social organisation into what it is today and so it 

would seem to me, seems to me anyway that many of the social woes 

that face us as Māori individuals today are the result of the erosion of 

our social organisation of whānau Māori, being initially at that time, it 20 

was a natural resource focus, our main unit of economic production and 

in the erosion of the whānau Māori and the Authority that went with it, 

left our people vulnerable to the vagaries of policies and law was that 

they had nothing to do with and that is I think partly why our people face 

disparities because we are unable to be able to exercise authority in a 25 

way that provides strength and accountability within our social 

organisation. 

Q. Can I pause there?  I want you to consider a recent example of that, if I 

can bring you, there’s an example to focus our discussion.  Were you 

involved with the setting aside of the reserve of the Kermadec recently 30 

and its impact on the fishery settlement that’s arisen as a result of it 

being set aside as a conservation estate and in light of our discussion 
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could you comment whether or not there’s been a diminution of mana 

and Māori authority in the setting up of that reserve? 

A. Fortunately I wasn’t involved.  But I believe one or two iwi 

representatives were, I'm not sure who they were, but I do – I am very 

concerned about it and I think that, you know, when they – an element 5 

of redress is provided to settle a claim and remembering that I don’t 

think any claim settlement is made over the 6% threshold of value, so 

it’s already, you’re already on the back foot and as an iwi leader you 

have to make – try and make a silk purse out of a sow’s ear and so – 

but redress arrangements like that are put in place and not just put in 10 

place for our iwi around Rangitahua, but right across the nation, a 

national framework of fisheries management and then you just 

unilaterally override that and the Prime Minister in his public statements 

says, “Well the Māori can go and fish for tuna somewhere else,” then ou 

know that they were never really committed to providing redress for any 15 

wrongs they may have – 

Q. And so that really highlights, doesn’t it, why we need important 

protections for Treaty rights – 

A. Yes. 

Q. – when we’re entering into international discussions around resources 20 

that fall within the exclusive economic zone of this country, but where 

relationships are also being developed with other countries and I use 

that example to highlight it and because it’s a particular regional 

significance to your iwi? 

A. And it goes even further because within that proposal there’s an 25 

intention to compensate recreational fishers.  But even when our 

established right has been taken away and I don’t think you can 

establish the same sort of malfunction with the recreational fishers, 

when everything is taken away we don’t get any compensation.  We just 

get told to go and fish somewhere else.  So it’s reminiscent of the old 30 

colonial days where our mana, our credibility was low. 

Q. Now I'd like to move to the main questions that I have and I see my 

friend has returned, so he may short circuit it.  In your evidence you 
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describe you have particular roles in a forum called the 

Iwi Chairs Forum. 

A. Yes. 

Q. Can you just briefly, briefly tell us who the Iwi Chairs Forum is and how 

often it meets regularly with key leaders of the Government like the 5 

Prime Minister, the Deputy Prime Minister or nominated members of 

Cabinet over natural resource issues? 

A. Yes, well the Iwi Chairs Forum is a national body of iwi who voluntarily 

subscribe and affiliate to the forum and the body consists of the elected 

chairpersons of 65 iwi around the country and we all pay a decent 10 

subscription fee to make sure we are capable of operating as an iwi and 

so from – I enjoy being part of this forum because every person on that 

forum is democratically elected.  They can tell you who nominated them, 

who seconded the nomination, when they were voted for, how many 

voted for and how many voted against.  So for me that provides a very 15 

powerful mandate for working with iwi and so it also provides an 

excellent forum to discuss strategic issues it faces and even though the 

forum is unable to speak on behalf of any particular iwi and it’s even 

unable to speak on behalf of ngā iwi katoa, it nevertheless provides a 

strategic lens that we can collaborate within and it has helped us 20 

immensely that some of the iwi involved in that forum have settled, firstly 

settled, so some of the iwi involved are very strong economically and 

politically and are able to act as a tuakana if you like for the iwis that are 

not so strong and are able to achieve and get things done that can 

provide other smaller iwi with information in data that will help them.  So 25 

under the auspices of the 65 iwi chairs, we have iwi leaders groups 

which are groups of technicians who support the role of the iwi chairs 

and the role of the iwi chairs is established basically every quarterly and 

in those quarterly meetings we generally meet with senior Cabinet 

Ministers including the Prime Minister often and also the 30 

Minister of Finance.  Both the Prime Minister and Minister of Finance 

have said to me privately that they very much value the forum and they 

find it very useful and they – when Mr English for example did a briefing 
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on his last budget with the Iwi Chairs forum he was really impressed 

with the level of understanding and questioning by the participants and 

he enjoys coming back to have that dialogue.  

1240 

I think it would be fair to say that we are a very forward and assertive 5 

group and we don’t hold – we don’t pull our punches.  We try and tell it 

like it is and as a result we get undertakings, and arising from those 

undertakings we establish groups of technicians to be able to progress 

an issue and water –  

Q. Can I just pause there?  I want to talk about specifically the group that 10 

was setup to interface with the Government on the TPPA Agreement.  

What was your role in that group? 

A. I didn’t participate in that meeting but I’m –  

Q. No the group, not the meeting. 

A. Yes, I’m a peripheral member of the group. 15 

Q. Yes. 

A. And I get to know what happens and I get brief on what happens, so –  

Q. And so there’s a specific group that’s one of those technical groups that 

was setup at the behest of those 65 iwi to look at an analysis of the 

TPPA is that correct? 20 

A. Yes, yes. 

Q. And as part of that they sought advice from experts to assist them in 

that regard? 

A. Yes. 

Q. And Professor Kelsey was one of those experts? 25 

A. Yes she was. 

Q. And she provided a presentation and her evidence at a marae in the 

South Island which name escapes me.  Could you help me with that? 

A. The name escapes me too, but in Hokitika. 

Q. In Hokitika. 30 

A. Beautiful, beautiful marae. 

Q. And there was significant presentations there by both experts for iwi and 

experts from the Crown weren’t they?  Also there I understand –  
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A. Yes. 

Q. – Mr Smith, Member of Parliament Mr Smith was also at that meeting? 

A. Yeah he was and – well yeah I suppose you could say he’s probably an 

expert there, but not many Crown technicians. 

Q. Okay. 5 

A. Because this is a politician I think as opposed to a technician. 

Q. Now Sir, the letter is not going to be put in, can I just show a brief clip? 

MIKE HERON: 
I just need to explain a bit more about the position on the letter, I’m not in a 

position to release the letter because in fact it comes from the iwi leaders, and 10 

the simplest way is for Professor Kelsey through counsel to obtain permission 

to do that or provide us the equivalent.  She confirmed what it was, so that 

would be just a matter of process would be more beneficial. 

ANNETTE SYKES: 
Sir my client Mr Rikirangi Gage is a member of that forum also.  I can get that 15 

permission through them.  We thought that the letter had been placed on the 

record too, and then we found that it hadn’t so that’s why we’re going this 

(inaudible 12:43:09) to try and get it in Sir. 

JUDGE DOOGAN: 
The video will be on behind us? 20 

ANNETTE SYKES: 
Yes Sir. 

JUDGE DOOGAN: 
Right. 

ANNETTE SYKES: 25 

Can I play – show you a clip?  And this is a representation from the iwi leaders 

forum to a meeting with Minister McLeay following that representation in 
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Hokitika and the date of the clip is the 26th of January 2016.  That’s before the 

signing of the TPPA isn’t that correct? 

 

VIDEO PLAYED (12:43:42) 

ANNETTE SYKES TO HAAMI PIRIPI CONTINUES: 5 

Q. Can I follow on from the presenter’s question?  She said, “E kore e 

whakaāe o tērā (Māori 12:47:11) o tērā rōpū rā i te hainatanga o te 

TPPA.  Orite ināianei tērā tuahuatanga o tō rōpū?  [Interpreter:  Is your 

iwi leader’s forums still maintaining consistency?] 

A. I can report on result of the meeting.  At that meeting, the letter was the 10 

centre of discussion and – but McLeay indicated at that meeting – that 

the utilisation of side letters wasn’t favoured and he thought that it would 

be – it would be very difficult to achieve, and so he wanted to pursue an 

alternative method of addressing the issues and concerns that we had.  

And that was to meet with us again to try and develop a methodology 15 

whereby we and the Government together could sit down and determine 

what would constitute a breach.   

 

And well you know it’s a bit like a horse having bolted.  You gotta work 

at what you got and so many of our members are involved in export and 20 

trade, and so there are varied – a wide variation of needs with the 

bottom line of kaitiakitanga perhaps the one that we all share, and so we 

have agreed to sit down with the Government on the 27th of April to try 

to determine perhaps a new wording and perhaps a better approach to 

enable us to participate in determining what a breach is.   25 

 

And from our point of view that meant that we they will give us a wider 

brief to have influence.  And so centrally, the Government has declined 

the utilisation of side letters and wanted to do that.  

Q. Can I just – a series of questions, were you present this morning when 30 

Professor Kelsey gave evidence about the optimum effectiveness of a 

side letter being required –  
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A. Yes. 

Q. – before the signing is that correct? 

A. Yes, yeah. 

Q. So the meeting occurred before the signing and advice had been taken 

and a side letter was proposed by the iwi chairs forum.  When did you 5 

get notification that that proposal was rejected? 

A. At that meeting. 

Q. And when did you get notification around an alternative proposal for 

engagement? 

A. Those were matters that were discussed at that meeting. 10 

1250 

Q. And the date of 27th of April was set on the 26th of January? 

A. Mhm. 

Q. And has there been any other meetings or any support to facilitate an 

understanding of what would be the best option to protect Māori rights in 15 

the context of the TPPA? 

A. Not that I'm aware of. 

Q. So all of this is self-funded, no support from the Crown, no help from the 

Crown? 

A. No. 20 

Q. Are you aware of the evidence on the record from Adele Whyte, which is 

document #A004 and #A004(a) and #A004(b)? 

A. No. 

Q. Could that be provided to the witness please?  I have a copy here Sir.  If 

that could be put up.  It’s just evidence by Dr Whyte who is a technical 25 

advisor to the Ngāti Kahungunu Iwi Incorporation? 

A. Yes. 

Q. And it’s evidence that between the Wai 262 report and her affidavit of 

the 26th of July 2015 there had been no contact between those from 

Ngāti Kahungunu promoting the efforts to have discussions about 30 

international agreements as a result of the recommendations of the 

Wai 262, have a quick read of that? 

A. Yes. 
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JUDGE DOOGAN: 
Which part of the affidavit? 

ANNETTE SYKES TO HAAMI PIRIPI CONTINUES: 
Q. I just want him to read generally.  I'm going to put a general proposition.  

Is her description there very similar to that that was experienced by your 5 

peoples of Te Rarawa as one of the main claimants to, very little 

engagement? 

A. Yes, very much so. 

Q. Do you recall any engagement at all?  So Kahungunu was the only one 

that seems to have been engaged with? 10 

A. Perhaps because their chairperson is the leader of our – of that 

particular subgroup. 

Q. And that was the gentlemen who gave evidence in the clip we saw, 

Mr Ngahiwi Tomoana? 

A. Yes, he’s our leader on that one. 15 

Q. My last question is, you said the horse has bolted, so you think an 

engagement which talks about how you identify a breach is insufficient 

because you’d rather have a regime that prevents a breach, is that what 

you’re saying? 

A. Well it seems like a useful mechanism, but you know back home our 20 

people have a saying, “Engari te ngaringari ki te kore rawa.”  “A little 

something is better than absolutely nothing.” 

Q. He whakaaro anō nā te wāhine tērā, engari ehara i au i te hiahia ki te 

whawhai tēnā o ngā tūāhuatanga.  Kia ora, thank you for your answers. 

A. Kia ora. 25 

TAVAKE AFEAKI: 
Tēnā koe Your Honour, Afeaki here making a late appearance, my apologies 

Sir.  He pātai ahau ki te rangatira nei.  Poto noa iho te wā.  [Interpreter:  Just a 

brief question, Your Honour.] 

JUDGE DOOGAN: 30 

Tēnā koe. 
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(12:53) TAVAKE AFEAKI TO HAAMI PIRIPI: 
Q. Nō reira, tēnā koe e te uri o Piripi Kingi, o te uri o Te Morenga, ngā mihi 

mō ēnei kupu i te pukapuka nei, Erangi, pai rawa atu i roto i te reo 

rangatira, tēnā koe.  [Interpreter:  Greetings the descendant of 

Te Morenga.  Thank you for your written submissions, but I much prefer 5 

to hear your oral submission in te reo.] 

A. Kia ora. 

Q. I roto i ō koutou tikanga nei o Te Māhurehure o Te Rarawa, mā wai te 

tikanga kaikōrero mō koutou hapū?  [Interpreter:  In your traditions of 

Te Māhurehure and Te Rarawa, who has the right to speak on behalf of 10 

your hapū? 

A. Mā ia hapū tōna mana, kia tū ai tana kaikōrero.  [Interpreter:  Each hapū 

has their own authority] 

Q. Ehara kia tuku atu ki ētahi atu tāngata, nē?  [Interpreter:  So they 

choose their own leaders?] 15 

A. Ana, i te hiahiatia ana pea, i te wā i haere atu, te iwi nei o Ngā Puhi ki te 

pakanga, a, kua whakaae mai, me haere atu he iwi kotahi.  Kia kotahi te 

reo pea o te pū.  Engari, i ēnei rā nei, korekau he tika pērā, ka noho 

motuhake ngā hapū me o rātou nei mana.  [Interpreter:  That decision 

making process is not ceded to anyone else.  When Ngā Puhi used to 20 

go to war they would go as one and so they would go under the mantle 

of one leader, but these days the decision making process is left with 

the hapū.] 

Q. Ātaahua te whakahoki.  Nō reira i ēna atu wā, i roto, i raro i ō koutou 

tikanga, i mua i te wā pakanga, i huihui ai koutou a kanohi –  25 

[Interpreter:  So under your traditions, before battle, the hapū would ,the 

iwi would come together – 

A. Āe. 

Q. – hei whakawerowero, hei whakakōrero, hei whakamārama ai ka pēhea 

ai te haere?  [Interpreter:  – and discuss things in strategy and how to 30 

attack – 

A. Āe, anga – kia mihia, koia.  [Interpreter:  Yes.] 
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Q. Āe, nō reira, i raro i ēna kōrero i whārikihia mai nei i Te Whakaputanga 

o koutou tīpuna, puta mai ki te Tiriti –  [Interpreter:  And so enshrined in 

the Declaration of Independence and Te Tiriti o Waitangi –  

A. Āe. 

Q. – ko ngā rangatira i haina ai i ēna, ko koutou mātua tīpuna, e kawe tonu 5 

ai, koutou mā, ngā kaikōrero o ia hapū, o ia takiwā, ko koutou e kawe ai 

o rātou tapu –  [Interpreter:  – the signators of the Treaty, your 

ancestors, those signators came as representatives of their hapū and 

their sanctity –] 

A. Āe. 10 

Q. – i raro i ēna pepa, i ēna hononga nē?  Nō reira, ka whakamārama mai 

anō, kāore anō te Karauna i kōrero, i huihui a kanohi ki o koutou hapū, 

pēnei ai a ngā hapū o Te Māhurehure, ngā hapū o Te Rarawa, i mua 

atu i tēnei hainatanga o tēnei Tiriti hou?  [Interpreter:  – under those 

agreements.  So to clarify things, the Crown has not sat and treated with 15 

the hapū such as hapū of Te Māhurehure, the hapū of Te Rarawa 

before the signing of the TPPA?] 

A. Kīhai rātou i haere pērā mai.  Engari, ki te tāpiri ki tō kōrero, i te wā i hui 

ai ngā rangatira nei o Te Whakaputanga, nā te roa, nā te hohonu, nā te 

tapu hoki o ngā kōrero, i puta he mauri.  Nā te tohunga nei a Kaiteke i 20 

whakatōngia tēnā mauri ki te whenua, i whakatipu ake he rākau karaka 

ki runga, i puawai mai tēnā rākau, he tohu mō te katoa.  Mō tō mātou 

nei whakaminenga.  [Interpreter:  No, they did not come and consult 

with us.  But in addition when the chiefs before they signed the Treaty of 

Independence, because of the depth and breadth and sanctity of the 25 

words, a life force was emerged, came to be infused into the land.  

There was a certain tohunga who entered into the rights and planted a 

karaka tree to commemorate that coming together, that congregation, 

as a symbolic, as a tangible symbolic.] 

Q. Āe.  He tino tohu tēnā.  Kia whakaoti ai i āku pātai ki a koe, Matua.  Ka 30 

pēhea ai te whakarite i tēnei mea, i te huarahi kei te haere tonu tia ai e 

tātou.  Ka pēhea te Karauna e whakaritea, e whakapai ai o rātou, o 

rātou takatakahiatanga pea?  [Interpreter:  How can we sort this path that 
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we are still on?  How can the Crown make things better?  How can they make 

things better from the trampling that they have done upon us?] 

A. Kua kitea i roto i ngā tuhituhinga o te Taraipiunara mō te Wai 262 mō te 

sliding scale nei.  Tēnā pea kua āhua pērā tonu te iwi Māori i te wā i hui 

ai ngā rangatira, i whakaae rātou ki te huarahi kotahi mō Niu Tīreni mō 5 

te Whakaminenga, nā tēnā kua puta tētahi kaupapa hou pea mō te 

katoa o ngā hapū nei.  Nā reira ko pērā tonu pea te āhuatanga o ngā 

mahi a te iwi, āhua rerekē te tūranga a te iwi ki tō te hapū.  [Interpreter:  

I have seen I the Wai 262 writings and the sliding scale system, perhaps 

we should enter into that, the iwi Māori should look at that.  When the 10 

chiefs met they agreed upon one path for New Zealand under 

Te Whakaminenga, the Declaration of Independence, so that something 

new will emerge for everyone.  But iwi is separate from the iwi.] 

Q. Mmm. 

A. He mana anō te hapū, he tapu anō te hapū, he rere hoki ngā 15 

māramatanga e pā ana ki ngā ingoa o ngā wai, ngā awa, ngā maunga, 

ēna tapu katoa, ngā wai tapu katoa, kei ngā hapū tēnā mana.  Engari ko 

te iwi he āhua kāhui tonu, he whakaminenga tonu –  [Interpreter:  Hapū 

are separate from iwi because the hapū have the intimate details of 

impact upon the land, the sacred places, the names of rivers and lands, 20 

but the iwi is kind of like a collective of hapū.] 

Q. Whakaminenga pea. 

A. – i roto i tō mātou nei whakatutukitanga mō ngā take Tiriti nei, i 

whakatūria tētahi wāhanga mō te wao nui, i te mea he nui ngā whenua 

o te conservation estate kei waenganui i a mātou.  Nearly a third of our 25 

rohe is conservation estate.  And so kei waenganui i a mātou e toru 

tekau mā tahi pea ngā hapū.  E kore e taea tā te tari nei, te haere ki ngā 

hapū katoa. Nā reira, ka tae ai, mēnā ka haere mai ki te kuaha o te iwi, 

mai te iwi e whakawhiti ki ahau mai te reo a tēnā hapū, a tēnā hapū, a 

tēnā ki tōna ake rohe, ki tōna ake mana.  He mahi pai tēnā mā te iwi ki 30 

te whakatūtuki ki te hāpai.  [Interpreter:  When we look at Treaty issues, 

the Iwi Leaders Forum has established a committee for the forest, for 

conservation lands.  So we have 31 hapū in Te Rarawa but the 
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Department of Conservation cannot come and treat with all the hapū, 

but there is one way that they can come through the door of the iwi and 

the iwi will organise so that the voices of hapū are heard representing 

their interests, their lands.] 

Q. Ki te kawe ai ngā kōrero rā.  [Interpreter:  That would be a role for iwi.] 5 

A. Āe, āe. 

Q. Ka tika.  Hei whakaoti anō, puta mai i ēna kōrero, ko tēnei mea, kua 

rongohia koe tēnei mea te chilling effect?  [Interpreter:  In conclusion, 

have you heard of the chilling effect?] 

A. Āe. 10 

Q. He whakaaro kei a koe mō ēna, pēnei ai ko ngā whakamāramatanga 

mua atu mō tēnei conservation, maritime, me ētahi atu momo tauira kua 

whārikihia mai e Jane Kelsey mā.  He whakaaro anō kei a koe mō te 

tūranga o Ngāi tātou, ngā iwi, ngā hapū Māori i raro i ēna chilling effect, 

te whakamakariritanga pea?  [Interpreter:  Do you have views about 15 

that?  The conservation estate and other examples and models that 

have been put forward by Jane Kelsey and others, do you have your 

own views about the position, the stance of Māori and Māori iwi and 

hapū about the chilling effect?] 

A. Taku reo, taku reo – taku kupu Māori mō tērā ko te mataku.  Tēnei mea 20 

te mataku, he mea hohonu i roto i te ao Māori.  [Interpreter:  My word for 

that is fear.] 

Q. Mmm. 

A. Koia tērā, ko te tikanga o te haka.  [Interpreter:  Surely that is what a 

haka is about.] 25 

Q. Āe. 

A. Kia whakamatakungia ki te hoariri.  [Interpreter:  To instil fear within the 

enemy, the foe.] 

Q. Āe. 

A. Nā, tāku titiro atu, ko āhua pērā tonu tēnei mea te chilling effect, kia 30 

mataku hoki ētahi atu ki ahau mai i roto i taua kaupapa rā.  Tāku titiro 

atu, nā reira whakapono pu ana au ki tēnā kōrero mō te chilling effect, 

kua kite au tēnā tūāhuatanga kei waenganui ngā tāngata, kua kite au 



241 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

kei waenganui ngā hapū me ngā iwi.  [Interpreter:  And so that’s what 

this chilling effect is having, it’s instilling fear within us.  So I agree with 

this term chilling effect, I have experienced it.] 

Q. Āe. 

A. Kua kite au i waenganui ngā iwi katoa o te ao.  [Interpreter:  I have seen 5 

it amongst people, amongst hapū, amongst iwi and internationally.] 

Q. Tēnā rawa atu mō ngā whakatakotoranga mai, kia ora mai, kia ora. 

A. Kia ora. 

Q. Kia ora Sir. 

JUDGE DOOGAN: 10 

Kia ora, Mr Heron? 

MIKE HERON: 
Excuse me.  No I don’t have any questions but thank you very much.  I’ve 

certainly heard those views, thank you. 

PIRIPI HAAMI: 15 

Kia ora. 

JUDGE DOOGAN: 
Kia ora. 

(13:00) TANIA SIMPSON TO HAAMI PIRIPI: 
Q. Tēnā koe. 20 

A. Kia ora. 

Q. Tuatahi ka mihi atu ki a koe me ngā hononga i waenganui i a tāua i te 

rahi koutou ki Hokianga, mātou ki Taumarere, e mihi ana ki a koe.  

[Interpreter:  Thank you Sir and thank you our kinship ties, you of 

Hokianga of we – of Taumarere, so greetings to you.] 25 

I just wanted to ask you a question in respect of your history of 

involvement with Crown Māori relationships. 

A. Mhm. 
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Q. On the basis of your experience and you would have seen a number of 

models of engagement and consultation between Crown and Māori in 

relation to a number of significant kaupapa, so drawing on that 

experience, what would you have expected to see in terms of 

engagement for a kaupapa of this nature? 5 

A. I think something similar to the process that was undertaken when the 

Māori National Congress was alive, for want of a better word, because 

our think our people have been trying to consolidate a single Māori 

voice for a long time, and I think we’ve had various iterations of it.  I 

think the New Zealand Māori Council was one.  Well that was a 10 

paradigm imposed by the Crown but we’ve utilised very well.  But the 

best attempt well I would say that the National Iwi Cares Forum now is 

probably the next now is probably the next – is the best of all so far, 

mainly because many of the iwi that are involved in it have enough 

resources to be able to make decisions and become strategic about the 15 

way they operate and who they work with and collaborate with, and 

which gives them leverage, gives us leverage you see, which is why I 

think the Government is so keen to talk to us on key issues.  But I think 

when – I think it was the Rio – some world Treaty was being – I know 

that the National Māori Congress actually sat at the table alongside the 20 

Government to negotiate those Kawenata.  And I think that anything 

short of that, particularly in this case would be detrimental to our people, 

because there are so many things about our understanding about our 

explanation of the universe and the role and responsibilities of our 

people that need to be taken into account and I don’t think other people 25 

can possibly come to terms with.  And so we are not just compelled by 

intellectual requirements.  We’re also compelled by Wairua 

requirements that drive you along a path of fulfilling the role of kaitiaki.  

And if you gonna fulfil a role of kaitiaki, it’s not just a intellectual 

exercise, it’s a spiritual exercise as well and so you – when a tree dies 30 

part of you dies with it.  And so I think it’s impossible to replicate that in 

any forum it’s something that we need to be there at the table 

participating to be able to reflect it. 
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Q. Okay kia ora, given that we are where we are, what would you expect 

going forward in terms of that engagement with the Crown? 

A. I – to be honest I don’t really know because we’ve tried a few things and 

my feeling is that the attempt we made to influence the process on the 

26th of January, and unfortunately I couldn’t be at that meeting.  Maybe I 5 

would’ve made a difference, who knows.  But – well I doubt it to be 

honest.  And we gave it our best shot, utilising with their combined 

strength and influence of 65 mandated iwi representatives, and it still 

wasn’t enough.  So – and this is what I was saying before when I was 

talking.  We don’t want to – we don’t want to be driven down a path of 10 

division through marginalisation and alienation from our taonga because 

to do that would create dissention, and dissention creates conflict.  And 

so that’s something that we are desperate to avoid because we 

understand looking around the world now that it doesn’t take much.  I 

visited Yugoslavia before it collapsed into turmoil and I would never 15 

have believed that country would become like that.  And so it shows you 

how thin the line is between conflict and collaboration.  So I think in the 

Age of Aquarius we ought to be much more collaborative.  It’s 

something that we’re doing amongst iwi and something that we have 

come to try and expect from Government, and I was very, very 20 

disappointed with the result of the meeting on the 26th.  And expressed 

a disappointment at our iwi chairs meeting on the 4th of February where 

I was one of the ones advocating that we cease communicating with the 

Crown and just get on with our own business.  But of course that would 

be disastrous long-term and as it was pointed out to me the other day, 25 

and so we you know yes emotional response I suppose, but heck you 

know if we couldn’t achieve influence with that level of leverage, then we 

need to enrol the President of the United States on our side if we’re 

going to make any sort of influence, perhaps we could take up a game 

of golf. 30 

Q. Have you had any experience in negotiating international agreements? 

A. Not really, no.  No, only around repatriation.  I’m a member of the 

Te Papa Repatriation Committee so we spend – we got a – we have 
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projects repatriating human remains and other taonga from around the 

world.  So my experience is limited to that with museums and 

Government officials.  Oh some politicians. 

Q. My next question was going to be whether you, you know, thought that 

we – was really around our ability to influence a multi country Treaty like 5 

this, New Zealand’s ability to influence even if iwi leaders 

representatives are at the table you know, to what extent I guess you 

have confidence that we could influence beyond what’s already there for 

you know in terms of a Treaty protection. 

A. Oh I have a great confidence.  I think that iwi Māori are gifted people, 10 

and I have had a bit of experience in the international arena I suppose 

and I have seen in a number for where the Māori voice has a major – 

has turned the time, made a difference.  And it’s partly a spiritual thing I 

suppose, maybe it’s the oratory, maybe it’s the mana, the halo, or 

something our people can see.  But I seen people like (inaudible 15 

13:07:52) Murray, for example make a tremendous difference on the 

world stage and I mean it happens in a number of arenas, whether it be 

sporting, entertainment, wherever, wherever Māori people feature I think 

we can make a powerful difference and I presented at a conference 

some years ago in Japan on intellectual and cultural property 20 

preservation – intangible intellectual and cultural property preservation.  

I was very disappointed when I came back and our Government 

wouldn’t sign up to that, because they didn’t think intangible cultural 

property was a thing worth signing up to, even though 66 other countries 

in the world had and in that conference, in outlining what would be an 25 

intangible – full of intangible culture heritage that would be protected, I 

presented the notion of the pōwhiri as one of those and discussed the 

pōwhiri process, what you went through, two strangers meeting, 

methodology, developed in the pacific I guess over thousands of years 

and refined and distilled to the point of excellence in my point of view, 30 

where if you wanted to get a positive engagement between two groups 

of strangers you would use a pōwhiri process and that received a 

resounding, resounding support from the other 66 members because 
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they could see that it was a very, very useful methodology and in fact 

the Middle Eastern countries that were there thought that it will be very 

useful for them to be able to resolve conflict. 

Q. You talked about FOMA a bit in your opening comments. 

A. Yes. 5 

Q. And it’s interesting you know to see obviously some of the iwi leaders, 

iwi chairs are also active in FOMA and we saw Ngahiwi there talking 

about TPPA and so FOMA have made some statements about the 

benefits of TPPA and Sir Doug sort of talked earlier about the 

consequences of not being party to TPPA and I just wondered if you’ve 10 

got some views on reconciling I suppose the Treaty interests and the 

need to protect Treaty interests, the potential benefits that some have 

advocated for Māori of being involved in TPPA and the risks of not 

participating? 

1310 15 

A. Yes, I think there are clearly some potential benefits and Mr McLay has 

stated in all his trade opportunities and I think that FOMA is the 

appropriate body to focus upon the appropriate lens, to focus upon what 

benefits might arise from TPPA, because their reason if you like is to 

promote and grow Māori enterprise and that’s a good thing.  But that’s a 20 

different thing from representing our interests and I think they have to be 

distinguished between and so I think Government Departments and 

individuals at times often mistake that lens for the representative lens 

and get them a bit mixed up and use one for the other and it can’t work.  

But the overriding issue I think from my point of view is that while the 25 

potential benefits obviously are immense, we are still a pīpī in terms of 

Māori enterprise in that arena and I think that to really, just for anyone to 

say that we’re up, we’re ready to go as a Māori nation to enter into this 

arrangement and do well, I think is a bit of a pipe dream, because we’ve 

got a long way to go to develop, protect, prevent, empower our 30 

communities to be able to be in a situation where they can take 

advantage of that potential.  So in my view for example we’re a long way 

off of developing the potential and momentum that would be required to 
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take advantage of that situation and we hear the politicians saying, “It’s 

a trickle down effect.”  Unfortunately in the past the trickle down effect 

hasn’t tricked down as far as we are, so we’re not in that shower and we 

haven’t been historically and there’s no reason to believe that we will be 

in the future, to be honest, because I think – and in listening to the 5 

Prime Minister’s discussion about the Kermadec Reserve really 

astounded me because I thought that we were making grounds, going 

somewhere together and then to be told, “You just go and fish for your 

tuna somewhere, even though we’ve guaranteed you by law this right, 

we’re just going to take it away unilaterally from you.”  And I thought, 10 

“What’s next?”  And so a bit of trepidation has emerged in my 

perspective and it’s sad because I've worked for Government agencies 

for 30 years in various forms or another doing what I thought was good 

for my people and you know to be sort of regarded like that I was really 

disappointed. 15 

Q. So given that you and, you know, with your knowledge of the iwi chairs 

and their views, that you see some benefits associated with the TPPA, 

you have a number of concerns around rights and interests, protection 

of rights and interests in relation to the TPPA, do you see a situation 

whereby there are a number of mitigations or factors that could be 20 

negotiated with the Crown?  You’ve talked a bit about the potential 

(inaudible 13:14:23) or you know whatever they are, whatever the 

mechanisms are, do you perceive a situation where if the mechanisms 

were in place that the chairs would get to a position of being able to 

support it? 25 

A. We do support the policy He Kai Kei Āku Ringa.  Which is why 

Ngahiwi Tomoana leads our team there, he’s a chairman of the initiative 

and that’s a trade and export delegation that travels to China, parts of 

the world to establish trade links and networks, but I think unless there 

was some real substantial hua, some real substantial results from that, 30 

which I haven’t seen yet to be honest, then I think as iwi leaders, 

struggle to support an agreement that really puts our kaitiakitanga 

responsibilities at peril and that’s definitely how we see it, but more to 
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that, which puts previous agreements where we have developed at risk 

and future and creating a sense of fear for future arrangements for 

example the Crown, even though I think it’s 23 trade agreements of the 

Treaty clauses, it’s never been utilised once and I don’t think the Crown 

ever intends to utilise it.  I think it’s a bit like an appendix, you leave it on 5 

the side and it’s like ticking a box and they’re never going to get 

anywhere near it because the whole role of the clause is to enable the 

Government to protect our rights and interests.  It’s not really about us, 

it’s really about enabling the Government to protect us and so we won’t 

make a bit of progress in our discussion with Mr McLay, but I think that 10 

fact that it’s ever been utilised in the whole 23 trade agreements I really 

am sceptical about it ever being utilised, even in this one. 

Q. I just wondered if you could, this is my final question, if you could tell us 

who the members of the committee are that are working on the TPPA 

for the iwi chairs? 15 

A. No sorry, I can’t remember. 

Q. Okay, kia ora rā. 

(13:17) SIR DOUGLAS KIDD TO HAAMI PIRIPI: 
Q. Kia ora Haami. 

A. Kia ora. 20 

Q. Nice to see you again. 

A. Cheers. 

Q. I've listened with great interest to your oral presentation to us and thank 

you for that and have read all the stuff and of course we’ve got all the 

statements of all the witnesses, most of whom it’s been agreed won’t 25 

come today and nearly all from right up north. 

A. Yes. 

Q. And I want you to let them know that we have seen them and have read 

them and are thinking about them. 

A. Kia ora, kia ora. 30 

Q. But the sort of thing that comes to mind from all that is with exception of 

the Māori Council which is nationwide, all are from way up north and the 
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thought occurs to me and not a very cheerful one.  So close to Waitangi, 

so far from Wellington.  Reflect on that. 

A. Well if, yeah – 

Q. Yes, but there’s sort of one thing looking forward, so you’re going back 

to see the Government and what’s been done has been done, but is it 5 

sensible or is it worthwhile or in fact are you, these groups, looking to try 

and get some relationship, some process, so that Māori in some form, 

will be brought in on the questions that really come from the application 

of this Treaty clause about – to ensure that Māori are effectively 

consulted on specific matters, which the Crown needs to address as to 10 

whether it’s got a Treaty obligation and should exercise it in terms of the 

TPPA. 

A. Mmm. 

Q. Because I think the concern I get from the claims, is that unlike other 

sort of simple trade agreements this one is participants who are likely to 15 

be pushing things and Māori would see themselves at risk if the Crown 

doesn’t stand up for them using the Treaty exception. 

A. Mmm, mmm. 

Q. And you would want to see some mechanism to give you, not only 

comfort but a say? 20 

1320 

A. Yes, definitely, and I think that’s one of the platforms is to enable that 

although I must raise the spectre of Sir Bob Mahuta’s little ditty when he 

talks about the difference between commitment and involvement and he 

referred to plate of bacon of eggs and he said his 25 

Q. That’s right yes. 

A. – bacon and eggs breakfast, “The hen was definitely involved but the 

pig was most definitely committed.”  So and it’s a bit like that. 

Q. That’s right. 

A. Even in his – even long after his death, Sir Bob speaks on.  So – and 30 

I’ve always remembered that adage and lived by it.  As far as the – but 

that’s just part of it because we also need to be able to realise our 

potential and when Joseph Matthews and Paki arrived in Kaitaia in 1836 
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they arrived rowing up the Awanui River with a Tahitian interpreter and 

our people thought something was amazing, those people they paddled 

backwards up the river, and then when they arrived amongst their 

ancestors they tried to cross lease us and introduce us to Christianity. 

 5 

Yeah, our tūpunas didn’t like that very much and took offence to it.  And 

the interpreter said to our people you know these guys are gonna chuck 

you in the hāngi soon if you don’t change your tact.  Come up with 

something innovative and so they brought on the notion of Rātapu.  

Today is Sunday, it’s a Rātapu.  And you can’t kill people on a Rātapu.  10 

And my ancestors were still enamoured with that idea a notion of a 

whole day being tapu.  Said, “Okay we’ll leave your life today and we’ll 

talk about it again tomorrow.”  And now the whole of Kaitaia is named 

Matthews Avenue, so they eventually established a mission station 

there and Christianised our entire iwi and so you know it’s the 15 

opportunity, say the first animal husbandry in New Zealand was 

conducted there. 

 

And so we saw opportunities right from the start and of course we are a 

– we consider ourselves to be a trading people and we were already 20 

engaged in backwards and forwards to Australia by 1820.  So we saw 

the benefits of trade and we knew the benefits of trade but we’ve never 

been able to fulfil it because we’ve always been blocked or barred in 

some way by some action or policy or law that prevented us from doing 

it.  And I think in this case, this is another iteration of blocks and barriers 25 

that prevents us from participating and from reaching our potential as 

trade partners in our own right. 

(13:23) JUDGE DOOGAN TO HAAMI PIRIPI: 
Q. Tēnā koe Mr Piripi, in your written evidence you note following the Stage 

One Te Paparahi o te Raki Report that Te Rarawa had been anticipating 30 

the need to enter discussions with the Crown at some future date? 

A. Yes. 



250 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

Q. That is at paragraph 20 I think. 

A. Mmm. 

Q. “To discuss forms of constitutional redress –  

A. Yes. 

Q. – and reinstate rights of self-governance.” 5 

A. Yes. 

Q. Since that report has been available, has Te Rarawa sought that 

engagement? 

A. We have alluded to it in certain circumstances but because we were 

part of a Ngāpuhi-nui-tonu claim we can't sort of break away and do our 10 

own thing.  So we have to stay in line and at the moment Ngā Puhi is 

not at a point where – but having said that, I have myself participated in 

a number of workshops to work with people on the ground in Hokianga 

about what constitutional redress we might – looking for as Ngāpuhi-nui-

tonu. 15 

Q. All right and, in that sort of context, has the TPPA been a feature? 

A. Only it has been describes as a ngārara and which is a bit of an 

unfortunate label, but you know a ngārara is a – an animal that eats 

away at your integrity, and so that is how it has been described by our 

people.  That’s how they see it.  It’s a perception no of course but 20 

nevertheless as you know perceptions can often be a reality. 

Q. All right so up to date anyway in terms of your personal involvement or 

Te Rarawa’s involvement with the TPPA issues, it has largely been via 

the iwi chairs –  

A. Yes. 25 

Q. – work or – all right kia ora.  I think Tā Tamati might have –  

A. Kia ora. 

(13:25) PROFESSOR SIR TAMATI REEDY TO HAAMI PIRIPI: 
Q. Kia ora Haami. 

A. Kia ora matua.   30 

Q. Kei te mahi te mea nei, mmm.  Ka hoki ngā mahara i te wa kōrero mai 

nā koe te haerenga o tātou ki te kimi he huarahi kia taea e tātou te tū 
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rangatira ki runga ake i ō tātou waewae kia tū mārō te ūpoko ki te rangi.  

[Interpreter:  My memories return to the time we sought to find a path 

that we could stand on our own two feet independent.]  In 1993 the 

UNCSID Conference in Rio. 

A. That’s what – Rio. 5 

Q. I was a part of that contingent.  You mention that’s probably one of the 

nearest we’ve ever got to a sign of sovereignty of Māori. 

A. Āe, āe, āe. 

Q. However, that got damaged along the way.  I was part of the damage of 

that.  But to the – the point was that the Te Arikinui was leading our 10 

delegation from the Māori perspective on that. 

A. Āe. 

Q. And at the end of the conference there was a handing out of gifts or 

prizes or whatever you like to call it, acknowledgements of the presence 

of the various countries there.  New Zealand received two 15 

acknowledgements, one to the Crown, the other one to Māori and was 

given to Te Arikinui.  You mention that’s probably one of the few areas 

where –  

A. Pono. 

Q. – we have exerted some kind of influence in maintaining a sense of 20 

sovereignty, was recognised at a very huge international conference. 

A. Āe. 

Q. And of course one reflects on that and asks the question, how then can 

we back into a situation where there is a recognition of te ao Māori with 

a sense of its own sovereignty and yet, well perhaps not and yet, but 25 

going back to the concept of the Treaty of Waitangi, he ōrite tā tātou tū i 

runga i te tēnei whenua. 

A. Āe, kia ora. 

Q. So one thinks longingly I guess of the political venture that Māori might 

move forward on to achieve that goal and not be told Article One is 30 

where you are put down there and stay there. 

A. Mmm. 
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Q. Heoi anō he pātai tēnei, he whakaaro anō kei roto i a koe, i a koutou o 

te tēnā rōpū kua tū mai nā?  Mehemea he whakaaro o koutou ki te 

haere ki runga i te huarahi o te tōrangapū.  [Interpreter:  My question to 

you, do you have a view – do you – every leader’s forum have a view to 

go on a political path.]  Now doesn’t matter what we do at the end of the 5 

day, it comes back tō the politics of the country that determines where 

we stand in the scheme of things. 

A. Āe. 

Q. The forum, iwi’s forum.  It is just another mechanism some would say, of 

the tōtara wāhi rua. 10 

A. Āe. 

Q. We are split like the log, and we remain split like the log.  We will never 

come back again.  Ko tāku e kimi atu nei kei hea o koutou whakaaro mō 

te whakatū i a tātou te ao Māori ki runga anō i te wāhi kotahi?  

[Interpreter:  I am seeking what are your views for Māoridom to come 15 

together politically.] 

A. Ō , he wawata nui tēnā. Tēnā pea ko wai te Māori kāre anō i whakaāe ki 

tēnā tūmanako , engari anō pea mō te party nei i te mea i tēnei wā tonu 

kīhai i tino kite atu he mea tika mō mātou. He mea pai kei roto i tēnā, i 

tēnā, i tēnā o ngā rangapū nei, engari ka titiro tono ki ngā mahi e pā ana 20 

ki te Takutai Moana, ā, kua – kā āhua whara pea te Party Reipa. Ka 

titiro anō kia Ngāhinara kei konā anō wētahi o ngā wāhanga i whati ai tō 

rātou nei whakapono ki a mātou.  He pai ake pea wētahi o ngā rōpū ki 

ngā taha.  [Interpreter:  That is a huge dream and aspiration.  Who is the 

Māori who does not intrinsically agree with that statement?  But forming 25 

a party, at this point in time, we have not yet seen what is the right 

vehicle for us.  We look at the existing parties and we still have not seen 

the right combination.  We look upon the – that the Labour Party 

crashed upon the Foreshore and Seabed.  The National Party also 

came to a parting of the ways with us. 30 

1300 

Ko te Party Māori, o i te tīmatanga kua whakakotahi ngā whakaaro mō 

te wawata nei, engari ka hau atu i roto i te Whare Pāremata, ka āhua 
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rerekē hoki te haere, katahi ka taka ētahi o ngā tāngata ki te taha.  

[Interpreter:  The Māori Party in the beginning unified Māoridom in their 

passion but when they entered Parliament, they changed and friction 

divided.]  Mehemea ka noho pērā hoki mātou, e tika ana kia whai party 

hou, kia hūnuku te katoa ki runga i te wāhi kotahi.  Engari kia tatu atu ki 5 

tēnā tūmomo mahi, me whai rangatira.  Ehara i te mea he rangatari 

kotahi, engari ngā rangatira e whakahaeretia nei tēnā tū āhuatanga kia 

tukuna mai te mana me te tapu o ō tātou mātua, pēnei i te – tō tātou nei 

mokopuna o te motu, tae noa mai ki ngā hunga e haerērē nei i runga i 

ngā taha o te ditch, kia noho tahi ai, kia whakaaro ai rātou katoa.  10 

[Interpreter:  So yes perhaps it would be good to find a common ground 

to establish a political party but we must have effective leadership, not 

just one leader but several leaders so that they also encapsulate the 

traditional mana, the traditional leaders such as the Māori King 

Movement and other movements aligned through the Treaty of 15 

Waitangi.]  Tāku titiro atu he uaua kē tēnā huarahi.  Ngā iwi katoa o te 

motu pea, ngā tāngata Māori katoa ka whakapono pū ki tēnei kupu nei 

ko te tapu.  Ahakoa he aha tō kuaru, ka whakapono koe ki tēnā mea ko 

te tapu, engari korekau tātou i tino kite tētahi toka pērā kia whakapiri atu 

ngā pāua katoa ki te wāhi kotahi.  [Interpreter:  In my view it would be 20 

difficult to establish a common party.  All the iwi, Māori iwi they would no 

doubt agree to come together because we all agree we all believe in 

tapu, but at the moment we have not yet seen the proper vehicle, a rock 

upon which all pāua can cling tō.  

JUDGE DOOGAN: 25 

Tēnā koe Mr Piripi.   

PIRIPI HAAMI: 
Kia ora. 

JUDGE DOOGAN: 
We have sat late in order that I hope you are able to meet your flight.  I do not 30 

know if we have succeeded. 
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PIRIPI HAAMI: 
Kia ora. 

JUDGE DOOGAN: 
But tēnā koe mō tō kōrero.  He mihi tēnei ki a koe, me kī i rongo i a mātou tō 

whakaaro me ngā –  5 

 

Just thank you for your evidence and safe travels, I think it is –  

PIRIPI HAAMI: 
Kia ora rā. 

JUDGE DOOGAN: 10 

Kia ora.  We will come back at 2.15.  We will have to have a bit of a 

discussion about the timetable but I am sure we can get back on track.  Kia 

ora koutou. 

HEARING ADJOURNS: 1.32 PM 
15 
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HEARING RESUMES: 2.18 PM 

JUDGE DOOGAN: 
Kia ora anō.  I had indicated this morning that we deal after lunch with the 

question of the documents and the panel.  However, I am conscious that 

Associate Professor Kawharu is here today with the objective of being able to 5 

hear Penelope Ridings evidence, so if parties do not mind, what I would like to 

do is simply keep.  I hear from Mr Paul who I understand is next and then 

move to the evidence of Ms Riding’s. 

 

With regard to the submissions, Ms Sykes has filed in relation to the 10 

documents, either at the end of the day or first thing tomorrow morning.  If I 

could hear from you Mr Heron first on whether you accept the legal tests set 

out there are the correct ones, and secondly in relation to the list of 

documents at paragraph 15, which of the documents, if it’s all the documents 

that are objected to or whether it is just some, which of the documents are 15 

objected to?  And then I will give a considered view on or ruling once I clarified 

that. 

 

I also conscience I need to provide for the Crown openings as well after 

evidence of Mr Paul. 20 

ANNETTE SYKES: 
Sir can I say something too?  We have the privilege of having one of our 

claimants travel here today from Te Whānau Apanui, Mr Rikirangi Gage Sir, 

so I just wish to let the Tribunal know that he has come down to be present to 

listen to the evidence thank you. 25 

JUDGE DOOGAN: 
Kia ora, thank you Ms Sykes.  Tēnā koe e te rangatira, Mr Gage, kia ora 

welcome.  Mr Heron did you wish to raise any matter –  
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MIKE HERON: 
No it’s fine, I’ll just see if we can trunket things including my opening and any 

submissions I have. 

JUDGE DOOGAN: 
All right. 5 

MIKE HERON: 
Because I’m conscience of the need to keep moving too. 

JUDGE DOOGAN: 
Thank you.  So counsel, I will come back to the question of the panel as well, 

possibly tomorrow morning.  All right, Ms Mason? 10 

JANET MASON: 
Sir Mr Manu Paul is here for his evidence.  He will spend 10 minutes going 

through it.  His document number is #A28 and #A28(a). 

JUDGE DOOGAN: 
Tēnā koe Mr Paul. 15 

 

(14:21) CLETUS MAANU PAUL:  
(Māori microphone not turned on  14:21:23) Te Rōpū Whakamana i te Tiriti 

tēnā rā koutou.  (Māori  14:21:27)   

 20 

Ā me tīmata anō e Te Rōpū o Te Whakamana i te Tiriti o Waitangi tēnā 

koutou.  Ko wai tēnei e tū nei?  Ko taku ingoa nō te Hāhi Katorika, Cletus 

Maanu Paul.  Anā, stroke Paora nē, kia mōhio tātou i tāmiahia mātou i te wā 

tīmata mātou te haere ki te kura.  Ka whakapākehātia tō mātou ingoa Paora 

kia Paul nē.  Engari ki taku uruwhenua kei kona tonu a “Paora” nē.  Tāe atu 25 

au kia Amerika, tata tonu mau haere au i roto i te whareherehere nā te mea e 

pōhēhē ana rātou nō te Mafia kē au, Paul, Paora, alias Paora.  Nā koinei te 

mahi o tēnei mea te takatakahia i te tino rangatiratanga o te tangata a te 

Karauna   
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[Interpreter:  The Waitangi Tribunal, my name is from the Catholic Church 

Cletus Maanu Paul.  We were discriminated against when we went to school.  

Our name Paora was changed to Paul, Anglicised but in my birth certificate it 

says, “Paora”.  I went to America I was just about arrested because the 5 

authorities thought I was a Mafioso, Paora.  And that’s one of the outcomes 

when you trample upon the sovereignty of a person.] 

 

Nā reira ko au te tiamana o te rōpū nei e kī nei ngā kaiawhina o Wai 262.  Ko 

au anō te tiamana of te Kaunihera a-Rohe Māori o Mātaatua.  Ko au anō te 10 

māngai mō te Kaunihera Māori.  Ko wai tēnei rōpū ngā kaiawhina Wai 262?  

Kei te titiro koutou ki tētahi o ngā kaikerēme o te Wai 262.  Ko taki matemate 

katoa waku hoa.  Ko au anō kei te toe, nō reira i te putanga mai o te whakatau 

a te Taraipiunara o Wai 262 ka karangahia e au he hui o ngā uri o rātou o aku 

hoa a Tom Poata mā, nē, well rātou ngā alkington o te Tau Iho o Te Waka.  15 

Karanga atu au ki a rātou kia hui tahi mātou kia titiro me ahu pēhea tēnei 

kerēme. 

 

[Interpreter:  I am the chairman of the supporters Wai 262 group.  I am the 

original chairman of Mātaatua Māori District Council.  I am also head of the 20 

New Zealand Māori Council.  Who are the kaiāwhina Wai 26?  You looking 

upon one of the claimants of Wai 262.  My fellow claimants have all passed 

on.  I am the line survivor.  When the Tribunal’s report came out for Wai 262, I 

called a hui of the descendents of Tom Poata and my other co-claimants who 

have passed on, the alkingtons of the top of the South Island.  I called upon 25 

them to meet so that we could formulate a path forward with our claim.] 

 

Nā ka tū te hui ki Te Puia i roto i Tāmakimakaurau.  I reira ka wānangatia 

mātou te kerēme.  I reira ngā tohunga a Professor Dave Williams nō te Whare 

Wānanga o Ākarana me ētahi atu tohunga.  Ana ka wānangatia e mātou, te 30 

mutunga ko te hua o tēnā hui ko te whakaputanga a Te Puia, nē, the 

Declaration of Wai 262, ā me te tohu ki au kia hiri i tēnei ki Tūrangawaewae 

kia whakamanahia e te Kīngitanga; me heri anō Rātana kia whakamanahia te 
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kāhui wairua; me heri anō i te tau 2013, ā, ki Waitangi kia whakamanahia anō 

e te iwi Māori. 

 

[Interpreter:  Now our meeting was held at Te Puia in Auckland.  And we 

discussed the matter of the claim there.  The experts were there, Professor 5 

Dave Williams of Auckland University and other scholars and experts.  And 

we discussed the matter and in the end we formulated the Declaration of Wai 

262, and they instructed me to take this declaration to Tūrangawaewae Marae 

to be sanctified, validated by the King Movement, same in Rātana Pā by the 

Rātana Church, and take the declaration in 2013 to Waitangi, that it be 10 

sanctioned there by the Māori people.] 

 

Ana ko te tono kia heria rānō ki te āporo nui o Amerika the United Nations.  Ā, 

i tae atu mātou ki reira i te Hepetema o tērā tau, ā, ko te Pita Sharples tētahi o 

ngā tiamana o taua hui nui o te ao.  Then ka whakatakotohia e au te 15 

whakaputanga a Te Puia.  Whakaāe ana tērā hui nui o te ao, nō reira koinā 

mātou.  

 

[Interpreter:  And the request was to take it to New York to the United Nations, 

and we went there, we went there in the month of September.  Peter Sharples 20 

was one of the chairman’s of that particular conference at the United Nations 

and I lay forth the Declaration of Te Puia, and that great congregation 

supported the declaration.]   

 

I am a Māori intellectual whose body of knowledge Mātauranga Māori has 25 

been passed on by my parents, grandparents and other kaumātua by way of 

oral history told to me since childhood.  Consequently I was well endowed in 

mātauranga Māori before I went to the University of Waikato where upon I 

gained a Bachelor of Arts degree majoring in race relations.  I then gained a 

Masters Degree in Philosophy of Māori. 30 

 

Ana ko te tikanga o taku whakatakoto kōrero i tēnei rā, kei hea te noho a te 

Kaunihera Māori o Aotearoa me te Kaunihera ā-Rohe o Mātaatua i waenganui 
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o ngā mahi Kāwanatanga o Aotearoa, arā tō mātou whanaungatanga ki te 

Karauna. Tuarua, ko te take o te o te Karauna tōna kore pīrangi ki te piri mai 

ki a mātou ngā Māori i roto i tēnei kaupapa te TPPA, nā ka rangirua katoa 

tātou.  Tuatoru, he aha rawa te tino kaha o te Treaty of Waitangi exception 

clause?  Ki au nei, a kāore he kaha, he niho more noa iho.  He niho more nō 5 

te mea i te whakatipu au waku pūha, kūmara, pikopiko, ka haramai a 

Monsanto mē ōna pirihimana ki te kī mai ki au, “Nō hea ou purapura o ēnei kai 

Māori?”  Ara ko taku whakautu hoki, “Ā, i heke mai i aku tīpuna.”  Ana ko tā 

rātou, “O kei a mātou te mana o te DNA o wērā tipu.  Nō reira me haramai koe 

ki au, a Monsanto ki te hoki mai wō – ngā purapura mō wō kai Māori.  Koinei 10 

tāku e kī ana, he niho more noa iho. 

 

[Interpreter:  Now, my presence today is to ask what is the stance of the 

New Zealand Māori Council and the Mātaatua Māori Council in these matters 

between the work of the New Zealand Government and our relationship with 15 

the Crown.  Secondly, the Crown does not wish, has no desire if they – that 

they believe in this relationship, now they do not want to cleave unto Māori in 

this matter of the TPPA.  We are all in confusion.  Third, what is the power of 

the Treaty of Waitangi exception clause?  What are its limits?  To me it has no 

power, toothless.  Toothless because if I was to grow my vegetables, 20 

pikopiko, kūmara, and Monsanto comes along with its authorities and ask me, 

“Where did you get your seeds from for this Māori foods?”  My response 

would be, “They came to me from my ancestors.”  Monsanto would say, “We 

have the right, we have the authority of the DNA of such cultivaris.  So first 

you must come to Monsanto to ask permission to take the seedlings for your 25 

Māori kai.  That’s why I see that exclusion clause is toothless. 

 

The New Zealand Māori Council is setup pursuant to section 17 of the 

Māori Community Development Act 1962.  Under section 18 of the 

Māori Community Development Act, the New Zealand Māori Council is given 30 

the function to promote, encourage and assist Māori in a broad spectrum of 

issues ranging from the economic wellbeing of Māori to the preservation of the 

Māori –  
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JUDGE DOOGAN: 
Mr Paul, sorry Mr Paul kia Manawanui mai.  If you could take as read the 

parts of your brief.  Just in the interest of time, we have that information and –  

CLETUS MAANU PAUL: 
Yes, these are just the opening submissions Sir.   5 

JUDGE DOOGAN: 
All right. 

CLETUS MAANU PAUL: 
I’ll do that, yes. 

JUDGE DOOGAN: 10 

Thank you. 

CLETUS MAANU PAUL: 
Nō reira kia mātou he aha te tino nako o te whanaungatanga o te Kaunihera 

Māori me te Karauna me te Kāwanatanga ? Ko te nako e kī pēnei ana, me 

kōrero tahi māua tahi, me kōrero tahi māua tahi. Ehara i te consultation, he 15 

collaboration kē. He aha te tikanga o te collaboration? Kō tēnā e kī ana, e rua 

ngā rōpū nui ake pea ka whakapono rātou ki tētahi kaupapa i whakaāe ia e 

rātou. Ka mahi rātou, ka mahi tahi rātou kia tutuki ai tērā kaupapa. Koinā te 

tikanga o te collaboration. Nui ake te mana, nui ake te hōhonutanga o te 

collaboration ki tā te consultation. Ko tā te consultation i haere mātou ki te Kōti 20 

Taiao. I kī mai te kaiwhakawā i tērā wā, āe ko te consultation he waea noa 

iho. Nā, ka waea mai te Kāwanatanga ki au ki te pātai, “Kei te pēhea te taiao i 

Whakatāne,” ā, koinā, koinā te consultation. Engari ko te collaboration, ā, me 

mahi tahi tērā. 

 25 

[Interpreter:  What is the foundation of the relationship between the 

Māori District Council and the Government?  I say thus, the – each party 

should talk to each other, not consultation but collaboration.  What is 

collaboration?  Collaboration is there are two groups, two influential groups 
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and they both believe in something which they both mutually agree on and 

they work on this common path to achieve outcomes.  That’s what 

collaboration is.  It has greater stance, greater authority, collaboration is 

greater than consultation.  Consultation practically, we went Environment 

Court.  The Judge said to us, “Yes consultation is just a phone call.  The 5 

Government rings to me – rings me up and says, ‘How’s the Environment in 

Whakatane?’”  And that’s the extent of consultation, but collaboration that is 

working together.] 

 

Nō reira kei roto tō mātou ture tēnā.  Mēnā kei roto i te ture, kāore e taea e te 10 

Kāwanatanga ki te whakarerehia, ki te tīnihia ki te aha rānei, ka mau rātou i te 

ture.  Nō reira ka hoki ngā kōrero ki Te Kooti Rikirangi, “Mā te ture anō te ture 

e aki.”  Koinā te tino kaha o te Kaunihera Māori.  Te katoa o ngā tono o ngā 

kerēme o ngā Māori i ahu mai i ngā mahi a te Kaunihera Māori, i ahu mai.    

 15 

[Interpreter:  So that is enshrined in our laws in our regulations.  If it’s in the 

law, the Government cannot change it, to alter it or to limit its significance 

because it’s under the law, and because Te Kooti Rikirangi said, “Let the law 

be our weapon against the law,” and that is where Māori Council gets its 

power from because – ]  20 

 

Tīmata mātou i te tau ’85 The State-owned Enterprises Act. E kī ana tēnā e 

kore, e tino kore tēnā – tēnei ture e takahia i ngā tikanga i raro i te 

Tiriti o Waitangi.  Nā reira ka taka mai te kōrero mō ngā ika, mō ngā Ika.  I te 

wā o te Kāwanatanga a David Lange.  Ka karangahia e au he hui nui ki 25 

Takapuwāhia ki Porirua, ka tae mai katoa 845 hapū e tae ki a taua hui.  Ia 

whakatakotohia nō mātou ake te ika. 

 

[Interpreter:  We commenced in 1985 at the State-owned Enterprises act that 

– it’s that Act said that it would not trample on the Treaty of Waitangi.  Then 30 

we came to the Fisheries.  When David Lange was Prime Minister I called a 

great meeting at Takapūwāhia Marae in Porirua and all 840 hapū were 
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represented at that hui, and we lay forth our statement, “The fish belongs to 

us.] 

Te mutunga ka haramai te Pirimia a David Lange ka kī mai, “Anei ngā Minita 

tokororu, ko Roger Douglas, ko Prebble, ko David Lange, kōrero tahi koutou 

te Kaunihera Māori me waku Minita, rangahautia tētahi huarahi hei oranga mō 5 

tāua tahi.”  Nā koinā te āhuatanga e tika ana mō tēnei mahi o te TPPA. 

 

[Interpreter:  then David Lange came to us and said, “Here are the three 

ministers, Roger Douglas, Richard Prebble, and David Cable.  Talk to my 

ministers and find a common path to benefit both sides.”  Now that is the level 10 

of consult – of collaboration that we seek.] 

 

I tō mātou hui tuatahi, tīmata mātou i te 10 karaka – 12 karaka ka mutu i te 

ono i te pō.  I tērā wā ka mutu tērā hui ka taka mai te haki $2 miriona ki ngā 

Māori.  Ko wai wēnā Māori, ko Matiu Rata, ko Dick Dargaville mō te Raki, ko 15 

Tipene O’Reagan me David Higgins mō Te Waipounamu, ko 

Te Kotahi Mahuta, me te rōia Denise Henare, ko Tā Kereama, ko au, ko te 

Kaunihera Māori.  Wānangatia mātou te kaupapa o te ika.  Nā muri atu ana ka 

wānangatia e mātou te kaupapa o ngahere, The Crown Forest Rental Trust, 

huri atu tēnā ko te reo.  Kawe tonu atu ki rāwahi.  He aha te tikanga o taku 20 

kōrero mō tēnā, nō te mea kore rawa, kore rawa, koe tino kore rawa atu te 

Kāwana e whakaāe ki te kōrero kia noho tahi tāua. 

 

[Interpreter:  In our first meeting we started at 12 o’clock and completed at 

6.00 pm, and after that meeting $2 million check was dropped upon us, upon 25 

Matiu Rata, Dick Dargaville representing the north, Sir Stephen O’Reagan and 

David Higgins representing the South Island, Te Kotahi Mahuta and the 

lawyer, Denise Henare, and Sir Graham Latimer and myself, we were the 

Māori Council at that time and we discussed the Fisheries issue.  And after 

that we discussed the Crown Forest Rentals and after that te reo, which we 30 

took that case all the way to London.  Now why am I bringing up these 

examples?  Because not once, not once did the Government agree that we sit 

together as one.] 
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Ka hoki anō ki te kōrero a Te Kooti Rikirangi, “Mā te ture e aki te ture.”  Koinā 

anake ka tae mai te Karauna ki tō mātou tēpu, koinā anake.  Kare e take te 

mirimiri i a rātou, te kōrero ki a rātou, te whakatakoto i ngā kaupapa ātaahua 5 

ki a rātou.  Taringa kohatu, koinā.  Engari mā te ture, ana, kua mau rātou.  Nā 

te ture i mau te State-owned Enterprise Act.  Nā te ture i mau ngā ika.  Nā te 

ture i mau te reo.  Nā te ture i mau reo irirangi, nā te ture i mau te pouaka 

whakaāta, nā te ture i mau atu te spectrum, te parikaranga.  Ehara i te kaha o 

te mirimiri.   10 

 

[Interpreter:  And Te Kooti Rikirangi said, “The law will battle the law.”  That is 

the only thing that brought the Crown to the table, was the law.  There’s no 

point in talking to them, there’s no point in cajoling them, there’s no point in 

laying issues down to them, because they are deaf to our entreaties.  15 

However, you send the law on them, you set the law on them, they’ll come.  It 

was the law that brought us the fish, the language, the radio stations, the 

broadcasting, the television, the radio spectrum.  It was not through cajoling or 

persuading the Government.] 

 20 

Ana ko tāku he pakanga kei te haere, he pakanga.  He pakanga i runga i te 

āhuatanga i te whakawātanga a Wai 1040.  Nā, ka kī mai te Taraipiunara, 

“Kore rawa te Māori i tuku tōna mana motuhake, tōna tino rangatiratanga.  

Kāre e whakaāe mā te Kāwana hei Kāwanatanga mō rātou.”  He 

Kāwanatanga mō ngā flotsum and jetsum o te Pākehā. 25 

 

[Interpreter:  There is a battle coming, there is a battle before us.  In the 

judgment of Wai 1040 the Tribunal stated, “Māori did not cede sovereignty.” 

They did not agree that the Government should be Government for Māori, 

rather, it was a Government to govern the flotsam and jetsam of the Pākehā.] 30 

 

Nā ki te wānanga tātou tēnā kaupapa, he aha rawa te tino kiko o tēnā 

whakawātanga o wēnā kerēme e rua me te kerēme a te Kaunihera Māori?  E 
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kī ana te Taraipiunara, “Koinei anake te ture i roto i ngā ture katoa o te 

Whare Paremata ka hoatu te tino rangatiratanga ki te Māori.”  Nā ko tāku 

pātai anō ki au, “He aha rawa te tino hōhonutanga o tēnā kōrero?”  Anei te 

tino hōhonutanga, ka noho tahi māua te Kaunihera Māori, ā Māori me te 

Kāwanatanga.  Ehara he tuakana, teina te whanaungatanga.  He noho 5 

ngātahi.  Ā, i runga i tēnā, me pēhea e taea te kōrero, ā, ka hoki anō ki ngā 

tikanga o taua kupu te “collaboration”. 

 

[Interpreter:  Now if we look deeply into that, we will – must ask, what is the 

meaning of this adjudication?  The Māori Council’s claim the Tribunal said, 10 

“This is the only law within Parliament that cedes to Rangatiratanga to Māori.”  

Now my question to myself I ask, “What is the depth and breadth of that 

statement?”  Here it is, Māori – New Zealand Māori Council, on behalf of 

Māori, sit as one, as equal with the Government.  There is no inferior partner 

there, but as equals.  So based on that we now return to that word 15 

collaboration.] 

 

Now, it is my contention that the Crown is obliged to engage Māori service to 

obtain their prior and informed consent in relation to important issues such as 

trade agreements which will impact on our taonga, the environmental health 20 

care and our intellectual property and our sovereignty. 

 

Anei tāku, i au e whakatipu ana i te kiwifruit, e rua wāku pāmu.  Ka rarangatia 

au i te whakaaro me haere au ki tāwāhi ki te hoko i ō kiwifruit.  Ka haere au ki 

Haina, ka hoki mai au me tētahi kawenata e kī ana, “Maanu, koutou me ngā 25 

Māori o Aotearoa, tukuna mai kia kotahi rau miriona kāho kiwifruit ki a rātou.”  

Ko te kaha o Aotearoa i tērā wā e ono tekau miriona kāho anake, kāore mātou 

e taea, engari hoki mai au ki konei, ka haere au ki te tīmata tāku mahi pākihi 

ka tuki au ki te ture e kī nei, “Mā te Kiwifruit Marketing Board anake te mana ki 

te hoko wāku Kiwifruit.” 30 

 

[Interpreter:  I was a kiwifruit farmer, I had two farms.  I researched I think I 

should go to – overseas to buy species over there.  I went to China, and I 
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came back with a covenant, “Maanu, you and the Māori people of Aotearoa 

send 100 million containers of kiwifruit.”  At the time we were exporting only 

60 million.  But I returned to New Zealand with that compact and I went into 

business and I came up against the law that said, “Only the Kiwifruit Marketing 

Board has the authority to export my kiwifruit.” 5 

 

Ka hari a mātou te tono ki te Taraipiunara, tēnā tōna, ka hinga mātou.  Heoi 

anō, āmuri mai ka mahia te mahi mo te ngahere o Kaingaroa.  Ka haere anō a 

Maanu ki tāwāhi, ki Hapanihi, ki Haina, ki Vietnam ki te hoko i te ngahere o 

Kaingaroa.  I tae atu ki reira, nā, te mutunga i whakaae rātou kia hoki mai 10 

engari me kōrero rātou ki te Kāwana, kāore te Kāwana i whakaae.  Kei hea 

toku tino rangatiratanga i runga i a Wai 1040, i a Wai 2417. 

 

[Interpreter:  Now we went – we took a claim to the Tribunal for that and we 

were not successful.  However, subsequent to that Kāingaroa Forest was 15 

negotiated and Maanu went to Japan, to China, to Vietnam, to offer up 

commercial opportunities pertaining to Kāingaroa Forest.  When I reached 

those countries in the end they agreed to buy our forest but first they wanted 

to talk to the Government, the Government said no.  So where is my tino 

rangatiratanga, where is my sovereignty within those two claims.] 20 

 

Ko te kōrero mo te Flora and Fauna, [Interpreter:  Now the Flora and Fauna 

claim Wai 262] I was a claimant represented to the Kai Ora Incorporated 

Society in the Wai 262 claim. 

JUDGE DOOGAN: 25 

Tēnā koe Mr Paul, just in terms of your introductory remarks would you be 

able to wrap up in a couple of minutes so that we can take questions please? 

CLETUS MAANU PAUL: 
Āe. 

JUDGE DOOGAN: 30 
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Āe, kia ora.  I had a – sorry to interrupt you, just you had a 10 minute 

(inaudible 14:38:24) –  

CLETUS MAANU PAUL: 
Okay. 

JUDGE DOOGAN: 5 

Kia ora. 

CLETUS MAANU PAUL: 
I think the most significant submission I want to make at this time is that the 

Crown’s current actions in relation to the TPPA and the text of the TPPA 

undermine all that was concluded and recommended by the Tribunal.  There 10 

is no room for Māori and Kaitiaki interests in the TPPA, especially in relation 

to flora and fauna issues and more importantly our intellectual property and 

the produce from our lands such as honey. 

 

Finally, in the principles of the right of development TPPA will restrict my 15 

capacity and capability to exercise my tino rangatiratanga to develop in the 

way I want to develop.   

 

And then I want to give three definitions in what tino rangatiratanga is.  The 

first one is from the late Sir James Henare.  He said, “Tino rangatiratanga was 20 

the power to determine who lived and who died,” a rather profound statement.  

The second statement is from the Māori Intellectual John Rangihau, the late 

John Rangihau.  His view of tino rangatiratanga was the power to live as a 

Māori.  And finally, I give you my version of what tino rangatiratanga is and 

that is the power to decide my destiny.  I believe that Wai 1040 and Wai 2417 25 

give me that power and I want to exercise it in this kaupapa of the TPPA.  

Thank you. 

JUDGE DOOGAN: 
Tēnā koe.  Counsel Sykes? 
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ANNETTE SYKES: 
Ā, kei te mihi atu au ki a koe e te Matua.   

(14:40) ANNETTE SYKES TO CLETUS MAANU PAUL: 
Q. Kei te hiahia au kia kōrero taua mo etahi o ngā rārangi kōrero kei mua i 

to kaupapa kōrero.  [Interpreter:  I’d like us to discuss some of your 5 

evidences.] 

A. Āe. 

Q. E kī ana ngā appendixes?  [Interpreter:  The appendices?] 

A. Āe. 

Q. Kei a koe wētahi?  [Interpreter:  Do you have copies?] 10 

A. Āe, kei konei.  [Interpreter:  Yes.] 

Q. Ki te nama tuaiwa?  Tērā, me hoki atu koe ki te pātai katoa ki tērā, ko 

tērā – ka huri au ki te reo Pākehā.  [Interpreter:  Number 9, appendices 

number 9...] 

A. Āe. 15 

Q. A28(a) page 9, the economics of the TPPA. 

A. Page 28. 

Q. Page – it’s – the document is indexed to your affidavit, document 

A28(a), it’s the expert paper number 5, the economics of the TPPA 

number 9 in your bundle. 20 

A. I am trying to find it. 

Q. Māmā te pātai.  Kua pānui koe i tēnei? 

A. Āe. 

Q. Okay.  Engari, there has never been an analysis of the economics of the 

TPPA for Māori has there? 25 

A. Not as far as I know but these experts that I am relying upon have made 

some and I have captured the essences of what they have done. 

Q. So this particular paper by Rod Oram and Dr Geoff Bertram who I am 

familiar with or not familiar with the others, is really a general view of the 

economics of the TPPA but there is no specific evidence from a Māori 30 

view, is that correct? 

A. That’s correct. 
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Q. Now –  

A. But I want to point out that because we are subject to governance by the 

Government the analysis applies to Māori as well as to everybody else 

in Aotearoa. 

Q. Āe, tika.  But it would be helpful for Māori in considering any 5 

participation or protection arising from these kinds of agreements to 

have had commissioned analysis about Māori economics that may have 

a benefit or cross-benefit analysis wouldn’t it? 

A. Yes.  You see we need to look at the history prior to the coming of the 

Pākehā and after the coming of the Pākehā, and my tīpuna, some years 10 

ago during the Muldoon era I got a full bright scholarship to study in 

America, and I went to Rhode Island, Newport on the eastern side of the 

United States of America and in a marina – marine museum there was a 

bill of lading that struck my eye because it had kōwhaiwhai around it.  

And it was a bill of lading from my tīpuna Rangitukehu, from Ngāti Awa, 15 

who took over barrels – sold barrels of salt pork, who took over spas of 

kauri, who took over tonnes of flax.  And when I thought about it I cried 

because I just finished trying to sell my kiwifruit so I came back and did 

some research and I found that Māori were wiped out of the exporting 

trade by the Government making a law that said only the Government 20 

could own steamships.  That was the end of Māori exporting.  When it 

came to the Kiwifruit they made another law that said, “Only the Kiwifruit 

Marketing Board was Zespri, because they were kiwifruit and that still 

applies today.  In terms of what the TPPA is doing we’ve already had 

experience of its effect when Governments – because of economic 25 

pressure by the producers Pākehā make a law that deny Māori the right 

to train, the right to development which is a very strong principle of the 

treaty. 

Q. Okay, ka pai.  Can we go to expert paper number 3 in the same bundle 

which is at page 45 of your appendix and I’m developing the same 30 

theme.  This analysis has been done by Professor Jane Kelsey who we 

have heard in evidence this morning, Professor Claire Charters, 

Andrew Erueti and Doctor Carwyn Jones.  This is an analysis of Māori 
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rights and the TPPA but again there’s no economic analysis in this 

expert paper either is there? 

A. No nothing sorry. 

Q. Are you aware of any reliable evidence that anybody can point to help 

us understand some of the claims made for instance by the 5 

Prime Minister and others that this agreement is actually going to be 

very good for Māori? 

A. No I can't. 

Q. Ka kōrero i te ata nei ko koe tonu tētahi o ngā kaipāmu kiwifruit? 

[Interpreter:  In this evidence this morning, you were a kiwifruit farmer?] 10 

A. Āe. 

Q. I raro i tērā pōtae, i uru atu koe kei FOMA?  

 [Interpreter:  Under that hat, did you join FOMA?] 

A. Ki FOMA? 

Q. Āe. 15 

A. Kāo, kāo, nā te mea nōku anake wenei whakaaro nē, ka mahi au taku 

pākihi ka whakapau taku werawera i tērā mahi.  Kāre au e pīrangi kia 

tuku atu ētahi o ngā rawa ka puta mai ki ētahi atu.  Ko rau kei te hoe 

taku waka, ko au kei te mahi taku pākiri.  Te tikanga ko ngā hua ka taka 

mai ki au anaki.  Mēnā kei te pīrangi au ki te whakahoahoa ki ētahi atu, 20 

e ōrite ana o rātou whakaaro ki au, āe whakaāe au. Engari kite au i a 

FOMA ko rātou anō ki a rātou ake.  Kāre rātou e mahi tahi mō mātou 

katoa, koinā te raruraru.  [Interpreter:  No, because these are my own 

thoughts, I expend my energy onto my business.  I don’t want to pass 

on some of the rewards of my work to someone else.  I’m working my 25 

own business.  All the benefits should come to me.  If I want to enter 

into a relationship with someone else who is of a like mind to me, then 

yes, I will enter that.  But I looked up FOMA as they were separate entity 

amongst themselves.  They do not work for the benefit of everyone. 

Q. Ka huri au ki te reo Pākehā kia mōhio ai te katoa.   30 

So you’re suggesting that FOMA is not an organisation that necessarily 

is representative of those pursuing commercial interests in the Māori 

world alone?  Is that what you are saying? 
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A. What I’m saying is that business, trade, exporting is a world built on 

trust.  I’ll give you an example, when I went to China to sell kiwifruit. I 

got a 15 day Visa.  On the 13th day we still hadn’t started talking 

business but I was being feted, I went to musical shows, operas, art 

exhibitions, the works, a Mitsubishi factory, everywhere.  And the view 5 

was quite simply – I said to own chapter, “When are we gonna talk 

business?”  And this is what she said, “When they can see the trust in 

your eyes.”  All business is founded on trust, doesn’t matter what 

nationality, what race you are.  Ki te kore koe e whakapono ki tēnā, arā 

te kōrero a Hāami, “Mahia mai te pōhiri.”  A hea ai?  Kia kite ai i te karu 10 

o tērā taha.  Kia kite ai i te reka o te reo.  Kia kite ai, kia ranonga ai i te – 

i ngā kupu ātaahua ka taka mai i waenganui i a kōrua, katahi anō ka uru 

mai te whakapono o tētahi ki tētahi.  [Interpreter:  If you do not trust or 

have implicit confidence – so you want to see the eyes of the foe that 

you want to sense what the words will fall from each other’s lips.  Only 15 

through knowing that intimately will you enter into a lasting relationship.] 

Sorry I get passionate about this 

Q. Okay we haven’t got much time.  I’ve only got about five minutes left 

and the Judge is moving us along and there’s two more issues.  It was 

interesting in your paragraph 36 about the term collaboration.  20 

Collaboration sometimes means kūpapa is that what you’re meaning? 

A. Anei te tikanga o te kūpapa.  I te wā o ngā hōia, kāre i ōrite te utu ki ngā 

hōia Māori me ngā hōia Tametame, nē?  Ka whāngaiha ngā Māori i ngā 

toenga o ngā kai o ngā hōia Pākehā, ka whiu atu i wā rātou pereti tini 

nei, ana, kei kona ngā Māori pēnei i te kūpapa, nē?  He aha te tikanga o 25 

te collaboration, nē?  He ōrite te noho o tētahi ki tētahi.  Kāore te 

kūpapa i roto, koinā te whakautu.  [Interpreter:  Here’s what I mean by 

kūpapa, when the soldiers, Māori solders were paid less than British 

soldiers.  Māori soldiers were paid less than British soldiers.  Māori 

would be fed the leftovers from the Pākehā soldiers plates.  Pākehā – 30 

the troops would throw their, would throw their tins of leftover food and 

the Māori soldiers had to lick it up, so collaboration means equal footing.  

There is subservience in the relationship on part. 
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1450 

Q. Ka pai tērā.  And were you here this morning when I took 

Professor Kelsey to particular passages of Wai 262, and we talked 

about the concepts of consultation and engagement.  Where does 

collaboration fit in terms of those concepts in your thinking? 5 

A. On top of them. 

Q. Can you explain? 

A. Yes.  The principle behind collaboration is one where equity applies, 

where the partners endeavour are equal.  Consultation has a 

connotation of at one’s privilege rather than an equal to equal.  10 

Engagement is dependent on the goodwill of the partners without any 

legal binding document to force them to behave reasonably and with 

fairness to each other. 

Q. Now my last question, if you go paragraph 34 of your principle brief of 

evidence, and I note that you are seeking a process there which follows 15 

some of the articles in the United Nations of the Declaration of the 

Rights of Indigenous People which was recently discussed in the 

Whaia i te Mana Motuhake Tribunal Inquiry involving the 

Māori Community Development Act and the Māori Wardens case.  It 

was also a concept, you would have been – I’m not too sure of the 20 

evidence but you were supporting, I believe, in the Te Ture Whenua 

inquiry around what kind of standard is required in meeting the 

obligations and duties to Māori under the treaty where legislative action 

or actions by the Crown is contemplated that deals with taonga Māori.  

You’ve said there that you are of the view that no Crown engagement or 25 

completion of the TPPA should have occurred without adequately 

obtaining Māori’s prior and informed consent. 

A. Kei te tika tēnā.  Anei rā, e kōrero ana au mō Te Paparahi o Te Raki, e 

kōrero ana au mo te whakatau o te Kaunihera Māori, to rātou tohu.  Me 

pēhea te taea – te Kāwanatanga ki te tuku i tōku tino rangatiratanga ki 30 

roto i ngā motu tekau mā tahi o rātou mēnā kāore e kōrero mai ki au, 

kāore i pātai mai ki au mēnā e pai ana ki ahau.  Nō reira, ka tika tāku 

tono, “Kaua e whakahaeretia tēnei kia oti ra anō te kōrero i waenganui i 
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te Karauna, te Kāwanatanga me te Kaunihera Māori.  [Interpreter:  That 

is correct.  I refer to Te Paparahi o Te Raki Inquiry District, how can the 

Government possibly cede my sovereignty to 18 other countries, 11 

other countries without even coming to me to consult with me, to 

discuss things with me.  So yes, my request is true that TPPA not go 5 

ahead until the Crown speaks with the New Zealand Māori Council.] 

Q. So what kind of constitutional steps to effect that, and I want to pick up 

on the Honourable Sir Douglas Kidd’s question this morning, for future 

negotiations with the Crown around international instruments that affect 

Māori tino rangatiratanga or sovereignty as you have described is 10 

required? 

A. This morning questions were asked of Haami Piripi about the 

National Congress.  The National Congress comprised the New Zealand 

Māori Council, Hepi Te Heuheu as the head of iwi Māori and the 

Kīngitanga with Dame Te Atairangikaahu.  And it’s premise was 15 

kotahitanga, working together.  I belong to Te Kāhui Tekau Ma Rua o 

Te Kīngitanga, and we are charged, the 12 of us, to implement 

kotahitanga.  What has been done by the New Zealand Māori Council is 

we’ve prepared an MOU between us and the iwi Authorities.  That 

hasn’t been consummated it’s still under discussion, it’s a work in 20 

progress.  The constitutional arrangements we would like to see are 

quite simply that which obtained in Rio, that which will be developed 

between the Māori Council and the iwi authorities.  Once we get that 

structure in place then the negotiations in earnest should take place as 

to what international agreements, relationships that might be developed 25 

should be considered by both sovereign parties, how it should be done, 

who should be doing it and what is the nature in which binding 

agreements are made between the two sovereign parties. 

Q. Now that remedy is some long way off but there is some immediacy, 

and you note this in your affidavit or your evidence before the tribunal, 30 

around the exception clause.  And we have heard interventions being 

proposed by the iwi leaders forum, prior to the ratification and 

interventions post the ratification, and the interventions I’m talking about 
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is a process of engagement to alert the Crown where breaches are 

likely, but that is post, but a process of engagement to ensure there’s a 

belts and braces approach for the protection of Te Tiriti o Waitangi rights 

and other rights arising from other documents.  Do you alike that idea?  

Would you like to comment on that? 5 

A. I support that idea but there is a precursor to it, and that is what 

instrument of law has Māori got to force the Crown to the table, that’s 

the problem, and the only we’ve done it is through the Tribunal then to 

the High Court, and in the case of the language all the way to the 

Privy Council.  And unless you whack the law over the head of the 10 

Government they aren’t going to move. 

Q. Thank you I have no further questions. 

JUDGE DOOGAN: 
Kia ora.  Mr Heron? 

MIKE HERON: 15 

No, nothing from me thank you Mr Paul.  Again, we’ve heard your evidence 

thank you. 

JUDGE DOOGAN: 
Thank you. 

(14:57) DAVID COCHRANE TO CLETUS MAANU PAUL: 20 

Q. Just one question, you have put a lot of emphasis on collaboration and 

then at paragraph 34, as Ms Sykes said, the Crown should not progress 

without it obtaining Māori’s prior and informed consent.  So that 

amounts to the power of veto doesn’t it? 

A. I beg your pardon? 25 

Q. It amounts to a power of veto, if there is no consent Crown can’t go 

forward. 

A. I’d like to put it in another way.  There is no consent there is no 

partnership. 
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Q. Well you could have the underlying partnership but on a particular issue, 

like this treaty being on another one, you don’t have the consent, so the 

partnership is still there. 

A. Oh I see where you’re saying coming from.  When – and 

Honourable Doug Kidd will remember us negotiation fisheries, and the 5 

issue of this nature came up, and we did our very best both sides to 

come to some agreement.  It wasn’t a blanket veto stamp from either 

side, there was a position put up, we put up our position, they put up 

theirs and we negotiated, and that’s how partnerships ought to operate. 

Q. I agree but if in the end you can’t get any agreement you don’t go 10 

forward? 

A. I was just going to take you to it.  We negotiated the fisheries all right.  

My stance – I chaired those meetings, and we started from the position 

of Māori owned 100% of the fish.  In my earthed while knights of the 

realm his koroua, Henare Ngata, Sir Henry Ngata, Sir Charles Bennett 15 

and all the knights they said, “Maanu, tuku atu te ringa aroha, give them 

50%,” nē.  What did we end up with, 20%.  I’m glad to report that Māori 

now own 70% of the fishing industry.  So we get there by hook or by 

crook, mostly by hook I hope. 

Q. Thank you. 20 

(15:00) TANIA SIMPSON TO CLETUS MAANU PAUL: 
Q. Tēnā koe. 

A. Kia ora.   

Q. Your explanations of having a collaborative relationship with the Crown 

and also your explanation of your commitment to Te Kotahitanga, that 25 

Kotahitanga whakaaro that you to talk about is that kotahitanga with 

ngāi Pākeha and the Crown, is that part of the part of the kotahitanga 

whakaaro? 

A. A muri atu, nē, a muti atu.  [Interpreter:  Beyond that.]   

First we got to get our house in order kia whai tātou i te tikanga o 30 

ngāi mātou, o ngāi moewhare, tahia to marae i mua o tō haere ki waho, 
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nē?   [Interpreter:  We need to sort out our own marae before we go – 

venture out.] 

We gotta get our house in order first before we can produce a 

kotahitanga with the Crown. 

Q. Okay and in the meantime for matters such as TPPA you’ve talked 5 

about using instruments of law to be able to engage in a collaborative 

relationship with the Crown or in your words, “To force the Crown to the 

table.”  But you talked about a time previously with people such as 

Roger Douglas and Sir Bob Mahuta and Tā Doug Graham and Kereama 

and others, what was different I guess in that time that we could have 10 

that kind of collaborative relationship between iwi leaders and the Crown 

and in co-construct policy, Treaty compliant policy and we can't do it 

now.  What in your mind, what do you think is different? 

A. When we look back to, sorry, when we look back to 1985 when we did 

the State-owned Enterprise Act, we had a Labour Government.  When 15 

we did the Fisheries, we had a National Government, āe, and we had 

different governance all along the line.  The main ingredient that 

pervaded the whole process of negotiations and settlement was 

recognition from each side that we were dealing with rangatira, with 

chiefs.  That is the first position.  The second thing was that in order for 20 

the negotiation process to proceed, it was necessarily that he had 

enough huruhuru so we could fly our bird.  This Government seems to 

have a lack of institutional cultural history.  They turn their bureaucrats 

over virtually every three years.   There is no continuity of 

consciousness of the infrastructure of below the ministers, and the last 25 

lot of negotiations I was involved with, we kept turning up to meetings 

and different bodies would turn up at each meeting.  There was no 

continuity, and that is exactly what has happened to the present 

condition we got today.  I feel sorry for the Minister of Māori 

Development, Te Ururoa Flavell over the Ture Whenua Act, was poorly 30 

advised.  No continuity of people who understood the land.  In this case, 

for TPPA, we’ve got ministers like Todd McClay who are relatively new 

to the business of international negotiations.  I am fortunate that I was 
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very young when in 1985 we started this, and I’m about the last living 

Mohican around of all those negotiations with that fulla sitting over there, 

and so it – the answer to the question is, the environment at the time 

you got to understand, we were finding our feet as a nation in terms of 

racial discrimination, all those sorts of things.  Race relations officers 5 

exist, Human Rights Commission was being developed.  That was the 

era.  It was the era when my wife, can you stand up please?  When we 

were parenting mixed-marriage children, so today one of our sons is a 

Judge in the District Court in Auckland, Judge Eddie Paul.  Our lawyer, 

Georgia runs her own business, law in Whakatane.  One of our sons 10 

use to be the computer guru for Mighty River Power.  What is happening 

in our society is a burgeoning understanding of each other and the 

diversity that occurs within our nation is something to be admired and 

held on to.  But when it comes to our politicians the West Minster 

system still seems to pit one against the other.  It is my hope that this 15 

Tribunal and us present here today and can look back in 25 years time, 

if some of you are still around, and say, “Yes, we had a hand in shaping 

the way our nation is.”  And that’s really where I’m coming from.  And in 

terms of the change that’s happened , it’s the lack of continuity of 

consciousness.   20 

Q. Kia ora that’s all for me, tēnā koe. 

A. Thank you. 

(15:06) SIR DOUGLAS KIDD TO CLETUS MAANU PAUL: 
Q. Kia ora Maanu? 

A. Kia ora. 25 

Q. I don’t have any questions, but I expect to see you here and here you 

are, and thank you for some of your kind remarks. 

A. Thank you. 

Q. Kia ora. 

A. Kia ora. 30 
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(15:06) JUDGE DOOGAN TO CLETUS MAANU PAUL: 
Q. Tēnā koe Mr Pau.  In your introductory remarks you referred to a 

document I think you called it the Wai 262 –  

A. Yes. 

Q. – declaration. 5 

A. Yes. 

Q. When did that document date from?  When was that prepared? 

A. It was prepared in the end of 2012. 

Q. Right. 

A. And it was taken around to those places I said in 2013 and in 10 

September 2013 I presented it to the United Nations. 

Q. All right.  The reason I ask is, it wasn’t among the documents on your 

exhibits. 

A. Yes. 

Q. And I wonder counsel would it be possible to have – is it a large 15 

document? 

A. No it’s only about four or five pages at the most. 

Q. All right.  Is there any issue with making that available to the Tribunal? 

A. No made it available to all Māori at all those places that we went to. 

Q. All right. 20 

JANET MASON: 
Sir yes we can make that available. 

JUDGE DOOGAN: 
Thank you Ms Mason.  Tēnā koe Mr Paul, thank you for your evidence, kia 

ora. 25 

C PAUL: 
Kei a kōrua. 

PĀTERE (KA TAHI TĪ) 
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JUDGE DOOGAN: 
Kia ora.  Kia ora Mr Heron, would you like to open? 

(15:09) MIKE HERON: 
May it please the Tribunal, do you – there’s a written opening filed.  Someone 

will have a number for it, but I do not propose to read through all that.  I just 5 

want to make a few points as I go through. 

 

The focus of the Crown’s close is clear the Crown has said on numerous 

occasions that its ability to meet its obligations to Māori is not compromised by 

TPP.  And I just interpolate there, it is important to remember that that 10 

statement is not only supported by the Treaty exception, a unique exception 

across the entire agreement, that is not what the Crown is relying on in its 

entirety, the Crown is relying on the ability to regulate in all sorts of areas and 

that is preserved in the agreement and I will come to some of those issues 

and the witnesses in particular will come to those. 15 

 

The evidence in submission will concentrate on the two issues.  The Crown as 

we say has taken reasonable steps to inform itself of Māori interest.  Clearly 

the Crown’s view of the nature and extent of this Treaty and the extent to 

which it impacts on Māori is fundamentally different.  There is no criticism of 20 

the claimants in this, of their perspective and we heard this morning about the 

fear they have about this Treaty. 

 

The Crown has an entirely different view about this Treaty and therein in my 

respectful submission lies the gulf that is between the Crown and the 25 

claimants.  To the extent the Crown is responsible for that it must take its 

share of responsibility. 

JUDGE DOOGAN: 
Mr Heron, if you don’t mind me just asking some questions as we move 

through. 30 
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MIKE HERON: 
Not at all Sir. 

JUDGE DOOGAN: 
Just on that, that difference in the Crown’s understanding and that of the 

claimants, is that a difference in terms of what the Crown regards as the scale 5 

and nature of the Māori interests potentially impacted by the TPPA? 

MIKE HERON: 
Yes, there is that when you see Mr Walker’s evidence and you compare that 

to the claimants, yes, that’s different as well.  There is also clearly a different 

understanding of the nature and extent of the obligations under this Treaty 10 

and the reach and impact for example we have quite a different view on what 

the chilling effect or otherwise is and you heard me discuss that with 

Processor Kelsey, that they are quite polar views as to on the one hand the 

Crown view that international dispute resolution is a fairly ordinary mundane 

part of international free-trade agreements being going on for years.  We 15 

haven’t had any successful claims against this country, we have made some 

successful claims. 

JUDGE DOOGAN: 
All right, thank you. 

MIKE HERON: 20 

The claimant’s view is quite different, informed in the main it seems by 

Professor Kelsey’s view. 

JUDGE DOOGAN: 
All right and just finally just on paragraph 1 – 

MIKE HERON: 25 

Yes. 
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JUDGE DOOGAN: 
You say the Government is engaging with Māori in a manner proportionate to 

the scale and nature of the interests potential impacted. 

MIKE HERON: 
Yes. 5 

JUDGE DOOGAN: 
Is that an assertion made also in respect of the past tense, so in the lead up to 

the TPPA is it also your submission that the Crown has engaged in a manner 

proportionate to the scale and nature of the interests? 

MIKE HERON: 10 

I mean we have deliberately not spent time on that issue as you know and I 

will come to that, because of the focus of this Tribunal.  Inevitably one will look 

back and may take a view that more could have been done.  But with respect 

that isn’t our focus today.  The issues in this hearing don’t focus on that, we 

haven’t led evidence on it.  So I'm just not able to give you an unequivocal 15 

answer on that. 

JUDGE DOOGAN: 
I do understand the written submission and the reason for my question is to 

just tease this out because while in the framing of issues for this inquiry the 

panel gave some thought to try to keep the issues within what we consider to 20 

be a realistic compass, given the timeframes and time pressures we were 

under.  We did also make it clear I believe in the various directions that to the 

extent that an examination of the efficacy of the Treaty clause raised concerns 

or raised a problem that would give rise to a question as to the adequacy of 

the Crown’s process.  So I just wish to be clear that in the Tribunal’s view we 25 

are certainly not proceeding on the basis that that context is not relevant to 

this inquiry or not an important feature.  We accept the limitations in terms of 

the scale and scope of the available evidence, but we nonetheless do regard 

it as a relevant and important consideration. 



281 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

MIKE HERON: 
(microphone not turned on 15:15:40). 

JUDGE DOOGAN: 
All right, yes. 

MIKE HERON: 5 

I want to just, my learned friend Mr Andrew in opening described the test in 

my respectful submission accurately and quoted the Supreme Court in the 

Water case and that really emphasised the principles and the question at least 

before that Court and earlier Courts was whether the Crown had materially 

impaired or impaired to a material extent, the Crown’s ability to meet its Treaty 10 

obligations or remedy a breach.  Now that is at paragraph 8 of the 

Supreme Court judgment. 

 

In reaching that conclusion and dismissing the New Zealand Māori Council 

appeal, at para 143, the Supreme Court said that, “In assessing these 15 

arguments it must be remembered that the Resource Management Act 

currently provides substantial recognition of Māori interests.”  And they went 

on at para 149 to say and I will give the reason for outlining this, “As is 

apparent, we are prepared to accept the privatisation may limit the scope to 

provide some forms of redress which are currently at least theoretically 20 

possible, but in assessing whether this amounts to material impairment, 

regard must be had to,” and they go on to list some factors, the assurance is 

given by the Crown, the extent to which such options are substantially in 

prospect.  The capacity of the Crown to provide equivalent and meaningful 

redress and the proven willingness of the Crown in ability to do so. 25 

 

And they went on to say, “For these reasons we are not persuaded that a 

material impairment arises.”  Now the point of that and this is the point in our 

opening paragraphs is one needs to look at similar factors, one needs to look 

at the whole agreement, as well as the Treaty clause, one needs to look at the 30 

evidence of a Crown, the attitude of the Crown and as has been stated from 

the Prime Minister down, that in their view, and it’s held not just by MFAT, but 
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it’s held by the Crown, the TPP does not impair, in any material way, the 

ability of the Crown to meet its obligations, not only under the Treaty but 

elsewhere to Māori. 

 

So I'll just come back if I can to the issues they have been set out there in the 5 

first limb the efficacy point.  With respect the experts, there is quite some 

agreement that on a significant number of the elements, I'm at para 5 there is 

agreement as to the meaning of it deems necessary or substantial agreement.  

There is agreement subject to perhaps a possible argument, but there’s 

agreement that the interpretation of the Treaty is protected from legal 10 

challenge.  There is an argument with respect in our submission is not a 

strong argument arising out of the interpretation that you could suggest 

otherwise and we’ll come to that in evidence. 

1520 

 15 

The two key areas in our submission of uncertainty or disagreement is this 

phrase more favourable treatment and Associate Professor Kawharu focuses 

on that rightly and to agree in my respectful submission, I’ve touched on this 

of difference between TPP and earlier FTAs and whether the Treaty exception 

is in fact fit for purpose.  And the evidence in submissions are aimed at that 20 

and then at consultation. 

 

I would the point as I made with Professor Kelsey in 7.2 and will make in the 

evidence this exception is the only country specific exception contained in a 

Treaty between 12 countries.  It is unique.  It’s the only exception relating to 25 

indigenous peoples and Associate Professor Kawharu had quite freely 

acknowledged this is a significant point and demonstrates leadership.   

Now, that with respect, if one is looking at this in a balanced way, is important 

to keep in mind. 

 30 

7.7 and the risk that the Crown will be deterred, chilled et cetera in our view is 

over stated.  Threats of litigation are only one factor and I’ve covered some of 

the other features there. 
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JUDGE DOOGAN: 
Just before you go on Mr Heron, could you just back to 7.4? 

MIKE HERON: 
Yes. 

JUDGE DOOGAN: 5 

It’s said, “The New Zealand Government’s accountability to Māori is not 

appropriately addressed in a state to state free trade agreement but is rather 

appropriately provided for through other international measures.” 

MIKE HERON: 
Yes. 10 

JUDGE DOOGAN: 
What other international measures are you referring to? 

MIKE HERON: 
Well for example the indicate peoples, the United Nation Declaration for 

example.  Relevant international conventions in UPOV I would’ve thought is 15 

another – the – and this is again shows the difference in approach, which the 

Crown witnesses will illustrate that fundamentally, Mr – Dr Walker and 

Mr Harvey as they state in their evidence, see this as free trade agreement 

amongst 12.  And there evidence is that the importance of the Treaty 

exception and other exceptions are to provide policy space for the Crown to 20 

meet its obligations, but not to impose those obligations ‘cos these are state to 

state treaties. 

JUDGE DOOGAN: 
All right. 

MIKE HERON: 25 

I hope, does that answer your question? 
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JUDGE DOOGAN: 
Yes for now but – yes, thank you. 

MIKE HERON: 
The difference, I’ve stated at 7.5, the Treaty exception preserves flexibility to 

implement domestic policies that favour Māori without being obliged to offer 5 

equivalent treatment.  The point there is flexibility and breadth, not as in non-

conforming measures having to specify and then have frozen with what’s the 

name is it ratchet clause which you’ll hear evidence no doubt about.  Those 

are quite different things and it’s quite important that this by way of a general 

excerption not by way of non-conforming measures, although there are others 10 

that are important. 

 

So the Crown view is that this is not an agreement where Māori interests are 

absolutely central to the agreement.  And therein lies quite a golf between the 

claimant’s view of it and the Crown’s, but that there is no doubt those – of 15 

those two views. 

 

I’ll deal with the sliding scale there and Dr Walker will set out exactly the 

approach to be taken by the Crown in this current engagement.  And we cite 

from the same report that has been referred to quite significantly the Tribunal 20 

statement in Wai 262 that in other instances the Māori interest may be a 

specialised one, investment or export agreements could be an example.  They 

might just fire very general level of engagement such as informing or seeking 

views from federation of Māori Authorities. 

 25 

Now I'm not going to deal with the claimants’ position or the role of the 

Tribunal, you all know that well.  I have set those out in opening so I will skip 

right through 17, 18, 19 and the comity point I think we understand the care 

that needs to be taken there. 

 30 

I have just come to the evidence, Crown relies on Dr David Walker.  I note for 

the benefit of Mr Paul that he joined the Ministry 29 years ago.  So has quite a 
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depth of experience.  Mr Martin Harvey he also has significant experience.  

What I would say about Mr Harvey is this considerable overlap and I wanted 

to just make the point as was made by us in memoranda, that you will recall 

that he made affidavits at an earlier stage because Mr Walker was not 

available, so there is bound to be duplication here.  I would just note for the 5 

benefit of counsel that if they are considering leaving questions for Mr Harvey, 

I'd recommend they don’t, because he may not be able to answer them 

because he wasn’t directly involved in all stages of the negotiations for 

example and he sets that out.  Then Dr Ridings, who is a barrister specialising 

in international law and trade and she also has 27 years roughly at the 10 

Ministry of Foreign Affairs. 

 

I did want to say a little about expert evidence.  She will be giving expert 

evidence as you have allowed.  Whilst this Tribunal can receive any evidence, 

the rules of the Evidence Act and the remainder of the Evidence Act do apply 15 

and the Evidence Act allows for an expert to given opinion evidence, as you 

know, where a person has specialised knowledge or skill and that’s rather a 

privilege to give such an opinion, but it comes with obligations.  It requires and 

the statute requires that evidence be given in accordance with the rules, the 

Rules of Court for example and those that apply we all know are the 20 

High Court Rules and the key to those is that you are not an advocate for your 

cause as an expert, you are objective, fair, impartial.  You are not selective, 

you are objective and those rules are clearly set out and the reason for those 

are obvious, but the point is that it’s critical that experts give objective and 

impartial evidence, otherwise Tribunals may not be able to rely on the 25 

evidence that’s given. 

 

I've dealt with para 23 and I just come to my conclusion.  As we understand 

the claimants’ case, it seems to be but I'm not entirely sure it’s uniform, that 

the Crown cannot enter into international trade agreements like this or cannot 30 

do so with consent of Māori and we disagree with that.  That’s not the effect of 

the case law nor the Tribunal’s findings in Wai 262 and this goes back to the 

Lands case, compliance with Treaty principles does not prevent elected 
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Governments from implementing their chosen economic policy, et cetera.  

Treaty principles require balancing and weighing of interests and the 

obligation is constant but the protective steps which are reasonable, change 

depending on the circumstances. 

1530 5 

 

And with respect the next steps depend of course on the level of interest and 

engagement and as you will hear from Dr Walker, depend on the particular 

aspects of TPP.  So unless there are further questions those are my 

introductory submissions, Mr Chair. 10 

JUDGE DOOGAN: 
Thank you. 

DAVID COCHRANE: 
Just one comment, Mr Harvey, thank you for the warning to direct most of the 

questions to Mr Walker and I assume that applies to the Tribunal as well as to 15 

counsel, but he does file a 30 page affidavit and he does express opinions like 

“Māori haven’t taken advantage of the opportunities that were given to them, 

to become engaged,” so he presumably will expect to be asked questions 

about that sort of thing? 

MIKE HERON: 20 

Yes, and he has to, doesn’t he?  But bear in mind those affidavits were 

submitted prior to us having the issues settled.  So I think to be fair to him, 

he’s not coming along to discuss the history of consultation with Māori on free-

trade agreements.  But we’ll certainly warn him he can certainly expect 

questions of that nature. 25 

DAVID COCHRANE: 
Thank you. 
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JUDGE DOOGAN: 
Mr Heron, just in relation to the comity issue at paragraph 21 of your opening 

in the last part of that paragraph you note that, “For the purpose of this 

proceeding appropriate separation means that all parties should avoid making 

any comment or inquiry in the Tribunal that directly relates to material 5 

treatment of material before the committee,” the practical issue is that we are 

not privy to what is currently before that committee. 

MIKE HERON: 
No that’s… 

JUDGE DOOGAN: 10 

I'm aware the closing date for submissions was I think last Friday. 

MIKE HERON: 
Yes. 

JUDGE DOOGAN: 
Is there any particular matter that you wish to draw to our attention? 15 

MIKE HERON: 
Not so far.  We’ve heard a little mention of the committee and that isn’t 

problematic at all.  What would be problematic is if we started discussing what 

people were saying before the committee or the likely approach of the 

committee or there was cross-examination on material that was put before the 20 

committee, I think we would be at real risk of breaching the 

Parliamentary Privilege Act and it’s really a caution for all of us.  We’ll certainly 

be mindful. 

JUDGE DOOGAN: 
Thank you. 25 
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DAVID COCHRANE: 
I suspect the time for that is probably passing.  I don’t imagine the Crown is 

going to put evidence in – it’s also put to the committee, so it’s almost passed 

now hasn’t it – 

MIKE HERON: 5 

Pretty – I would imagine, there will be some hearings coming up and I don’t 

know what the dates of those are but I would imagine so. 

DAVID COCHRANE: 
Yes, but the submissions are public, so if a person says, “I told the committee 

that,” it’s on – if you go any further than that we should be okay. 10 

MIKE HERON: 
It shouldn’t be a problem, thank you. 

JUDGE DOOGAN: 
Thank you, I have no further questions.  Just before – I think we’ll take a quick 

break.  I just want to check some timing questions with the registrar.  Counsel 15 

I understand that Associate Professor Kawharu is not flying back to Auckland 

around seven, 7.30 tonight, I propose that we sit a little bit later, I don’t want to 

go too late, if that is possible, so that we can hear as much as possible from 

Dr Ridings and that Associate Professor Kawharu can have the benefit of 

listening to that evidence and any questioning.  I realise we may need to have 20 

Dr Ridings continue in the morning, but with that in mind has anyone got a 

major objection if we go past five to 5.30 or 5.45?  Thank you.  All right.  With 

that in mind also we can take a tea break.  So say 15 minutes, all right, 

thank you. 

HEARING ADJOURNS: 3.34 PM 25 
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HEARING RESUMES: 3.57 PM 
 

(15:58) DR PENELOPE RIDINGS: 
Thank you Mr Chairman, members of the panel.  It’s my pleasure to attend 

this Tribunal hearing as an expert witness for the Crown.  I acknowledge the 5 

claimant counsel and Crown counsel.  I acknowledge also the land and the iwi 

on which we stand. 

 

I acknowledge with great respect the mana of the claimants and the views that 

have been put forward before the Tribunal.  I also acknowledge with greatest 10 

respect the mahi of the witnesses and their affidavits that they have 

presented. 

 

I hail from Rotorua but my mountain is Moehau of now.  Coming from the 

North I acknowledge the importance of the issues before the Tribunal, and the 15 

broader context of these claims.  But the central issue before the Tribunal on 

which I have been asked to provide expert opinion is whether the 

Treaty of Waitangi exception provides effective protection for Māori interests 

now and into the future. 

 20 

I take the view that the Treaty exception does the job that it needs to do in 

conjunction with other provisions of the TPP.  It was never intended to save 

egregious action by the New Zealand Government.  Neither is it a provision to 

compel the Government to live up to its obligations under the 

Treaty of Waitangi.  It is a protection mechanism which I think is effective in 25 

ensuring the TPP doesn’t constrain the Crown in fulfilling its obligations to 

Māori. 

 

I understand the difficulty for the Tribunal in light of the extensive affidavits in 

evidence presented and the different judgments on the meaning of the Treaty 30 

exception and the interpretation of the substantial obligations of TPP and how 

the exception would operate in practice before a dispute settlement tribunal. 
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My aim in this opening statement is to try to highlight the areas of agreement 

between the experts, particularly Associate Professor Kawharu and myself, in 

the main areas of disagreement.  When necessary I will clarify my own views. 

 

I will provide this statement to the Tribunal in writing in a – over the next few 5 

days if that would assist. 

JUDGE DOOGAN: 
Thank you. 

DR PENELOPE RIDINGS: 
I also propose to be relatively concise in addressing the areas in which I 10 

propose to address which are firstly, interpretation of the Treaty exception, 

second the substantive obligations in TPP and then the case studies. 

 

So in this opening statement, just to clarify, I will concentrate on investor state 

dispute settlement as the experts all appear to agree that while the Treaty 15 

exception may be raised in state to state dispute settlement, the greater 

concern, especially among the claimants is with investor state dispute 

settlement. 

 

I will also concentrate on investment obligations.  While obligations in the 20 

cross border trade and services and financial services chapters of TPP might 

be raised in dispute settlement proceedings, again there appears to be 

greater concern over the impacts of the investment obligations. 

 

I do not propose to address here the procedural matters raised in the 25 

affidavits of the experts, such as the amicus curiae briefs, expert witnesses, 

the selection of arbitrators and joint interpretations. 

 

I see no strong differences between Associate Professor Kawharu and myself 

on these issues.  There is little disagreement among all the experts over the 30 

facts that these procedures exist but there was more disagreement with the 
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claimants experts over their relevance or usefulness as safeguards to protect 

the interests of Māori. 

 

This largely comes down to a difference in perspective over the likely conduct 

of a tribunal.  The key perspective that I bring is as someone who has been a 5 

counsel before international dispute settlement tribunals.  I understand how 

tribunals work and I understand the kinds of arguments that are most likely to 

appeal to a tribunal. 

 

First, the issue of the interpretation of the Treaty exception.  I will first deal 10 

with paragraph 1 of the exception, which as we know is divided into the 

substantive part and then the proviso or what we term the chapeau. 

 

The experts all agree that the Treaty exception covers the entire agreement 

and that it is an exemption from all the provisions and the agreement.  We 15 

also all agree that it is self-judging, i.e, in other words it is for New Zealand to 

consider whether a measure is necessary to accord more favourable 

treatment to Māori. 

 

We also consider that there is a good faith element to this.  Professor Kelsey 20 

however considers that a Tribunal may look at whether the measure is indeed 

necessary.  However, I consider that if a Tribunal exceeds it powers, for 

example by substituting its own judgment for the judgment of New Zealand 

and New Zealand’s assessment as to whether the measure is necessary to 

meet Crown’s obligations to Māori, then that would be grounds for an 25 

annulment or a setting aside of the award. 

 

Associate Professor Kawharu supports my view that an amendment or an 

annulment or setting aside may be made when there’s a manifest excess of 

powers.  She considers, as I do, that a New Zealand Court would consider the 30 

Treaty of Waitangi as a fundamental matter of public policy which, if violated 

by a tribunal, could be grounds for setting aside the award. 
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The more difficult issue, and one on which the experts differ, is over the 

interpretation of more favourable treatment to Māori, and this was raised by 

Mr Heron in his opening submissions. 

 

Associate Professor Kawharu supports my view that the term Māori is likely to 5 

be given a wide interpretation and include iwi and hapū.  She also supports 

the view that the more favourable treatment concept is a relative one and 

raises the question of more favourable to whom or what.  I agree with 

Associate Professor Kawharu that since a foreign investor is the one bringing 

in an investment claim on the grounds of having suffered loss then the 10 

treatment of Māori will ultimately be compared to the treatment of that foreign 

investor who brings the claim. 

 

My suggestion which was criticized that the more favourable treatment maybe 

more favourable treatment to Māori compared to treatment they received in 15 

the past, was not intended to ignore the treatment given to foreign investors.  

Rather, in the case of some obligations, for example expropriation 

performance requirements, a direct comparison of the treatment given to 

Māori and the treatment accorded to foreign investor may not be apposite.  

But I need to explain this a little further. 20 

 

The identify of what we call a comparator or somebody with whom you 

compare, the treatment, is simple in the case of a breach of national treatment 

or where most favoured nation treatment is alleged.  So a foreign investor is 

accorded less favourable treatment and Māori is accorded more favourable 25 

treatment.  So in the case of national treatment obligation particular there are 

two sides to the same coin.  The obligation not to provide less favourable 

treatment is on one side.  That is the obligation not to provide less favourable 

treatment to the foreign investor is balanced by the right to provide more 

favourable treatment to Māori on the other side. 30 

 

But this two sides of the coin analogy is not possible with some obligations, for 

example the expropriation or performance requirements.  So firstly, 
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expropriation, so where an investor makes a claim that his or her investment 

has been expropriated without compensation and that this action was taken in 

order to provide some benefit or preference to Māori, then the treaty exception 

would be applicable.  Similarly, if investors in a case of performance 

requirements are making an investing were required to purchase a certain 5 

proportion of goods for Māori or for Māori interests than this would be in 

breach of the obligation not to impose performance requirements, that’s one 

of the nature of the performance requirement which is not to require a 

purchase of a certain proportion of good from a particular group.  But again, in 

that case the preferential treatment would be provided to Māori and foreign 10 

investors would potentially in that circumstance suffer a loss and in that 

circumstance the Treaty of Waitangi exception would apply. 

 

So in both these cases there’s no direct comparison between the treatment of 

the investor and that treatment accorded to Māori.  But obviously from a 15 

practical perspective a Tribunal would look at what investor – whether the 

investor has suffered loss and whether Māori have received a preferential 

treatment.  So in that case there is both the investor treatment given to the 

investor and treatment given to Māori is looked at. 

 20 

Associate Professor Kawharu agrees with me that the treatment wouldn’t be 

limited to commercial treatment as initially posited by Professor Kelsey, and 

she also believes that there’s a stronger argument for an absence of a 

likeness test as argued by Professor Kelsey.  However, and this is one of the 

main significant differences is that she takes the view that I have an overly 25 

broad interpretation of more favourable treatment accorded to Māori.  But this 

is exactly the purpose of the exception, the more favourable treatment is a 

very broad concept and it’s a broad right given to New Zealand. 

 

A broad interpretation of a right is consistent with the self-judging nature of the 30 

exception.  It’s up to New Zealand to determine whether the measure is 

necessary to provide more favourable treatment to Māori.  Narrowing the 

scope of more favourable treatment in the way that it’s been suggested would 
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be to replace New Zealand’s judgment of whether the measure is necessary 

with that of the tribunal.  But this is not permitted by the Treaty exception, 

rather, and this is where the emphasis should be, the constraints on the 

measures that New Zealand can implement are not in the substantive part of 

paragraph 1 or in the meaning of more favourable treatment but they are in 5 

chapeau, and that’s what I want to turn to now. 

1610 

 

Before doing so I just want to again clarify that there may be difficulty apply 

the exception where the action benefits the general populace as well as 10 

Māori, and we’ve talked about and the experts have talked about a continuum 

ranging for measures purely favourable to Māori through measures of general 

application where the core policy rationale is to be meet Crown Māori 

obligations through the measures of general application when the policy 

rationale related to Māori is peripheral. 15 

 

So we’ve discussed where on the line the Treaty exception would fit.  We all 

agree that the first and the third categories are clear.  However, in my view 

there is no bright line that can be drawn in relation to the middle category.  

Any case that comes before a Tribunal will be very fact specific and will be 20 

determined on the basis of the facts before the Tribunal. 

 

So in my view, the applicability of the Treaty exception will depend on whether 

the requirements of the chapeau have been met and whether there’s arbitrary 

unjustified discrimination against persons of a TPPP party, in other words a 25 

foreign investor bringing the claim or if there’s a disguised restriction on trade 

or investment. 

 

Dealing with chapeau in a little bit more details, Associate Professor Kawharu 

supports my approach that there must be a legitimate policy rationale for the 30 

measure and whether the discrimination can be reconciled or is rationally 

related to the policy objective. 
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She also agrees that the burden to meet the proviso is not onerous as 

suggested by Professor Kelsey.  However, she appears to question whether 

treatment accorded to other foreign investors or non-Māori New Zealand’s 

would be relevant consideration in considering the chapeau, but my point is 

that if a measure discriminated against foreign investors without a legitimate 5 

policy rationale or if it provided substantial benefits to all New Zealanders with 

only incidental benefits to Māori, then a justification that the measure was 

required to fulfil a legitimate public policy concerning Māori may be 

questioned. 

 10 

So in these circumstances the treatment of the other foreign investors from 

other TPP parties or non-parties or non-Māori New Zealanders may be 

relevant, but aside from this one point in general, 

Associate Professor Kawharu and I take a similar approach to the chapeau. 

 15 

I want to turn now to the paragraph 2 of the Treaty exception.  

Associate Professor Kawharu supports my interpretation that an 

Investor State Tribunal is bound by the first sentence not to interpret the 

Treaty of Waitangi.  Professor Kelsey indicates that a Tribunal might consider 

otherwise.  She expanded on this yesterday by saying that after looking at the 20 

question closely she determined that in the context of the other provisions of 

the TPP dispute settlement, that phrase, might be read narrowly to only mean 

chapter 28, State to State dispute settlement because of the specific 

references to chapter 28 when they wished to refer to that dispute settlement 

mechanism. 25 

 

However I don’t agree with this interpretation.  The reference to dispute 

settlement provisions in paragraph 2 of the Treaty exception would be 

interpreted according to their ordinary meaning in their context, and we have 

talked about that as part of all three affidavits.  Dispute settlement is referred 30 

to specifically in the titles of both the chapter 28 State to State and in the 

section dealing with Investor State dispute settlement and furthermore when 

the parties intended only to refer to State to State they only refer to State to 
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State by referring to it as chapter 28, so it is done explicitly so that 

interpretation of looking at the context doesn’t actually fit with the proper 

interpretation. 

 

But what Professor Kelsey said made me cause to think in a bit more detail 5 

myself and I have received some advice which has made me reflect further on 

the nature of State to State dispute settlement, which would give meaning to 

the word “otherwise,” which as I stated in the very first affidavit is a cause for 

some ambiguity.  The scope of State to State dispute settlement and I will 

provide the specific reference in the written version is set out in article 28.3 of 10 

the TPP and it applies to settlement of disputes and here I quote, “Regarding 

the interpretation or application of the agreement.”  So the purpose of State to 

State dispute settlement is specifically includes interpretation.  So this means 

that a State to State Tribunal can’t interpret the Treaty of Waitangi but may 

otherwise fulfil its task of interpreting the agreement, so that gives meaning to 15 

the word “otherwise.” 

 

On the other hand, the task of an Investor State Tribunal is not one of 

interpretation of the agreement as a whole, rather in simple terms it is to 

consider the investor’s claims that the State has breached an obligation under 20 

the investment chapter and the investor has suffered loss.  So this is made 

clear in the particular article, 9.18 of TPP. 

 

So the function, the task of a Tribunal in an Investor Dispute Settlement case 

is quite different from the task of a State to State Tribunal and this therefore 25 

gives meaning to the word “otherwise,” which I had thought was ambiguous.  

Now Professor Kelsey also suggests that a Tribunal would be reluctant to 

confine its jurisdiction in the way that I am contemplating.  However I consider 

that were a Tribunal seek to interpret the Treaty of Waitangi, this would not be 

within its jurisdiction.  The Tribunal would’ve manifestly exceeded its power 30 

and as both Associate Professor Kawharu and I have indicated, this would be 

a ground for annulment or a setting aside of the enforcement of the award.  

So I reiterate that the first sentence of paragraph 2 is the key sentence and it 
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ensures that the Treaty of Waitangi is not subject to interpretation by a 

Tribunal, either a State to State or Investor State. 

 

I want to turn now to the interpretation of the substantive obligations and I 

won’t deal with these in a lot of depth.  In general on the substantive 5 

obligations there are no significant differences between 

Associate Professor Kawharu and myself on the national treatment obligation.  

I do not disagree with her view that the importance placed in the drafted note 

on the policy objectors of measure for the interpretation of any like 

circumstances, that phrase, means that a measure to protect legitimate Māori 10 

interests under the Treaty of Waitangi would not be inconsistent with the 

national treatment obligation. 

 

I note however that she indicates that the annex of non-conforming measures 

could’ve included all non-conforming measures such as TPK’s grants to Māori 15 

business, however the non-conforming measures are just that, they are 

measures that would otherwise not conform with the provisions of the 

agreement.  TPK grants to Māori business are in line with our trade 

obligations and there is therefore no need to list them as a non-conforming 

measure in the annex. 20 

 

On the obligation of fair and equitable treatment in general and on which you 

have received a mountain of evidence and affidavits, 

Associate Professor Kawharu supports my approach to fair and equitable 

treatment except with respect to the concept of legitimate expectations.  We 25 

both agree that Tribunals have retreated from the view that investors could 

expect a high degree of regulatory stability and that Government – and we 

both agreement that Governments can change their policy and law. 

 

We also agree that general statements of policy position would not be 30 

sufficient to lead to legitimate expectations on the part of investors in contrast 

to Professor Kelsey.  In my view legitimate expectations would only arise 

where there has been a specific assurance given to an investor and this has 
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been accepted in recent cases, including the Bilcon case, so the key is 

whether there has been a specific assurance given to an investor, not a 

general statement of policy, but whether there has been a specific assurance. 

 

On the expropriation again, Associate Professor Kawharu and I do not 5 

substantially differ on this interpretation of expropriation.  She agrees with me 

that the phrase in rare circumstances is likely to be construed narrowly.  

However I'm not quite sure I understand the reference to the expropriation 

obligation having moved closer to fair and equitable treatment, expropriation is 

the taking of an investment either directly or indirectly and fair and equitable 10 

treatment is the standard of treatment to be accorded.  So while a same 

conduct can breach both, they are actually different substantive obligations. 

 

1620 

Turning now to the case studies, Associate Professor Kawharu has raised a 15 

new hypothetical situation to attempt to test the Treaty exception dealing with 

a decision of the Māori Land Court.  At this stage in the Tribunal proceedings, 

I want attempt to respond to this new scenario, but it raises the same 

problems as the other case study scenarios.  There’s insufficient information 

to come to a definitive conclusion in the absence as to whether in fact in the 20 

abstract, as to in fact there’s an issue of the adequacy of the exception.  But 

to address one particular point, the scope of the party’s obligations under 

investment chapter of TPP applies among other things, to measures adopted 

or maintained by the central, regional, local government or authorities to that 

party.  So it applies to measures. 25 

 

If a Court decision is not a measure under the Treaty exception it’s also not a 

measure within the scope of the obligations of the Treaty exception – of the 

investment chapter, and therefore, it wouldn’t be challengeable.  So in other 

words, there’s a parallel between the measures that may be subject to ISDS 30 

and the measures that New Zealand may take to provide more favourable 

treatment to Māori.  So the same word “measures” the use of the same 

measures is actually very significant and very important. 
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Because the case studies are devoid of detail, Associate Professor Kawharu 

and I have therefore, had to make certain assumptions to fill in some of the 

additional facts.  In the case of the first freshwater scenario for example, 

Associate Professor Kawharu considers that my assumptions are unrealistic, 5 

in other words I assume that they would be granting proprietary rights to Māori 

over water.  But I made these assumptions in order to test whether there was 

a breach of an obligation to which the Treaty exception might then apply. 

 

So although in some cases we’ve adopted different assumptions or consider 10 

different possible factual details, in general she supports my view that the 

case studies either do not raise issues of consistency with New Zealand’s 

obligations or that there was a valid defence under the Treaty exception.  And 

there’s some particular points on which we agree.  It’s possible to change the 

screening criteria of the Overseas Investment Act. 15 

 

The due process factors that I outlined are likely to be taken into account by a 

Tribunal in determining whether there’s been a breach of the substantive 

obligation or the chapeau.  Applying a measure only to foreigners may be 

considered arbitrary unjustified unless there was a policy rationale for that 20 

treatment. 

 

Conversely applying a measure to all persons other than to provide your 

favourable treatment to Māori, is unlikely to be found in breach of the arbitrary 

or unjust by discrimination. 25 

 

The application of a measure to a region would not in and of itself be arbitrary 

and changes to existing resource consents may be problematic unless there’s 

a clear policy rationale for this.  It’s reasonable to expect that there’s going to 

be ongoing changes in the regulatory environment for sensitive environmental 30 

issues such as fracking.  And general statements that policy will remain 

unchanged would not be sufficient to lead to legitimate expectations on the 
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part of an investor and any consequent breach for the fair and equitable 

treatment obligation. 

 

So in summary, in considering the case studies Associate Professor Kawharu 

supports my general conclusions on the likelihood of either a breach of 5 

substantive obligation not being found or the Treaty exception providing a 

defence, and so this supports the efficacy of the exception. 

 

I would note, however, that Associate Professor Kawharu considers that the 

extensive obligations in trade agreements have developed beyond the 10 

Singapore closer economic partnership agreement while the reference to 

more favourable treatment has remained the same.  And that it is this that 

compromises the adequacy of the exception in particular. 

 

However, this conclusion in my submissions, in my opinion, is based on a 15 

narrow interpretation of the Treaty exception and in particular, on a narrow 

interpretation of the phrase “more favourable treatment”. 

 

As I’ve explained earlier the constraints on the use of the exception are not in 

the scope of more favourable treatment, but in the chapeau to the exception, 20 

and the chapeaus and expression of the principle of good faith and state must 

comply for their Treaty obligations in good faith. 

 

So in conclusion I just wish to make a few final comments on the importance 

of the Treaty exception. 25 

 

And this has been referred to Mr Heron, “No other country has negotiated and 

exception which covers an entire free trade agreement and enables a state to 

give preferential treatment to its indigenous peoples. 

 30 

The Treaty exception is a protection mechanism, which comes into operation 

when otherwise there would be a breach of a substantive obligation.  In the 

context of the TPP as a whole, this means the litigant must go through a 
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range of hurdles in order to prove a claim of a breach of an obligation before 

the exception would even need to be relied upon by the Crown. 

 

And I believe that the safeguards in the TPP itself as well as the Treaty 

exception are effective in ensuring that the Crown is able to meet its 5 

obligations to Māori.  Thank you. 

JUDGE DOOGAN: 
Thank you. 

MIKE HERON: 
Mr Chair, I just have one question or series of questions to add to Dr Riding’s 10 

evidence and this is a document that I want to circulate, which is a summary 

and it’s designed to help everyone because we talked about the Treaty and 

the various measures and hurdles et cetera and this will come in Dr Walker’s 

evidence and Mr Harvey’s as well, so what I want to do is circulate this 

document which puts it into a picture so you know exactly what the witness is 15 

saying and then counsel are able to question them on it. 

JUDGE DOOGAN: 
Right is that a document prepared by Dr Ridings? 

MIKE HERON: 
Well she’s had oversight and confirmed it’s correct.  It’s been prepared at 20 

MFAT and –  

JUDGE DOOGAN: 
Oh I see. 

MIKE HERON: 
So she can attest to its validity in the usual manner –  25 

JUDGE DOOGAN: 
All right. 
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MIKE HERON: 
– producing the document through a witness.  So could I circulate?  I’m not 

sure about the number of copies et cetera.  I just need the witness to have 

one and me to have one and can we make sure there’s enough copies for 

counsel to share?  And Mr Chair –  5 

ANNETTE SYKES: 
Sir, could I ask if the expert witnesses could also ensure they have got a 

copy? 

MIKE HERON: 
Oh absolutely, yeah.  I think we have 25 copies, we’ll see how we go. 10 

JUDGE DOOGAN: 
We will just give this a reference number. 

MIKE HERON: 
Thank you very much Mr Chair.  Now we just, Dr Ridings. 

JUDGE DOOGAN: 15 

We will come back to that. 

MIKE HERON: 
A number okay. 

JUDGE DOOGAN: 
Remind me, remind me to give it a reference number. 20 

MIKE HERON: 
Sure.  Can I continue?  Thanks.   

(16:29) MIKE HERON TO DR PENELOPE RIDINGS: 
Q. Now Dr Ridings you know we had discussions with witnesses in 

particular, Professor Kelsey, you’ve given evidence about these matters, 25 
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Dr Walker’s going to talk about them and potentially other witnesses, but 

if we look at this overall, this is the hurdles that you just talked about that 

are investor state dispute or an investor must cross as he or she or it 

goes through this process is that right? 

A. That’s right. 5 

Q. And in the left-hand column it’s headed “jurisdiction phase”.  You’ll recall 

a discussion we’ve had about OIA screening not being subject to ISDS? 

1630 

A. Yes I do. 

Q. So that’s my first jurisdictional hurdle is it? 10 

A. Yes that’s right.  If it is a claim to deal with the – obviously screening 

investment regime. 

Q. Right.  And I’m sorry, OIA is the old name for OIO is that right? 

A. That’s right, The Overseas Investment Act 2015. 

Q. Right, thank you.  And the next one down we’ve talked about the denial 15 

of benefits for tobacco control measures? 

A. Yes we have. 

Q. And the next one, as if you’re not a party or if you don’t have substantial 

business in a party you don’t get the benefits of the Treaty, is that a fair 

summary? 20 

A. Yes that’s right. 

Q. And Professor Kelsey talked about the Philip Morris case, I think you 

might have as well, was that one of the grounds that Philip Morris failed 

on? 

A. Yes.  My understanding from – the judgment is not yet public but my 25 

understanding from the initial procedural matters is that it was a case of 

Philip Morris using another agreement to try to restructure its investment 

in order to make use of the Hong Kong Bilateral Investment Agreement 

with Australia. 

Q. Okay. 30 

A. So it was not only that one but also whether it was a claim manifestly 

without legal merit. 
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Q. All right.  The remaining jurisdictional barriers seem self-evident.  At the 

bottom the diagram says that if any of those definitions are not satisfied 

or jurisdictional objections made out that’s the end of the case? 

A. That’s right. 

Q. Okay.  We then, under the heading of “Merit’s Phase,” and I won’t go 5 

through all of these, we deal in that first column with non-conforming 

measures, is that right? 

A. Yes that’s right. 

Q. And as we see at the bottom, if there is a non-conforming measure that 

applies you can’t have a breach of the respective clause if it’s national 10 

treatment or most favoured nation or et cetera, is that correct? 

A. Yes that’s correct. 

Q. Okay.  And we talked – just to pick one example, I think 

Professor Kelsey and Mr Andrew in his opening talked about water, and 

that’s one whether a non-conforming measures for New Zealand is 15 

already listed? 

A. Yes in respect of national treatment of particular. 

Q. And I think we – there are – at least if that box, and you can just confirm 

this, there are exclusions, New Zealand specific exclusions listed there 

such as foreshore and seabed, fisheries, maritime, cultural heritage, 20 

sacred sites, is that right? 

A. Yes that’s right. 

Q. Okay.  And then do we have to then look at this specific annex, annex 1 

or annex 2, and I think Professor Kelsey talked about this, for what 

exactly is excluded from what. 25 

A. Exactly. 

Q. So far so good.  And then we’ve talked about more in the abstract about 

well what are the potential breaches, and these are the next column 

aren’t they, chapter 9, the key obligations is that? 

A. Yes these are the key obligations. 30 

Q. Okay. 

A. Which are likely to be subject of dispute settlement, these three. 
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Q. And you and Associate Professor Kawharu and Professor Kelsey have 

talked about these all the way through your evidence I think? 

A. Yes that’s correct. 

Q. So just to bring it down to absolute basis is, an investor actually needs 

to prove a breach of one of these before they can get past that phase? 5 

A. Yes that’s right, and in some cases, if I just might add, that in some 

cases there are a few hurdles within that particular obligation that has to 

be also met, and that’s – hence the box under annex 9(b) in respect of 

expropriation, the very final box in that list. 

Q. Right.  Now in – that’s important for you to just elaborate if you can, that 10 

in some of these for example national treatment there is guidance as to 

what exactly might breach or might be considered like circumstances for 

example, is that right? 

A. Yes that’s correct.  There’s a drafters note which is being developed by 

the parties on the proper interpretation of like circumstances. 15 

Q. And I think you and Associate Professor Kawharu comment on that, and 

does that build in an element, and you correct me if I am wrong, of 

safeguards for the particular country involved? 

A. Yes it does.  It seeks to narrow the interpretation of like circumstances. 

Q. And is that something that you comment on and 20 

Associate Professor Kawharu as well? 

A. Yes and in fact I have annexed the drafters note to one of my, two of my 

exhibits, one of my affidavits. 

Q. And what is that just in summary, what’s that doing, that drafters note? 

A. That drafters note is a note that was developed by the parties in 25 

conclusion with – in connection with the conclusion of the agreement 

which is then used as a tool for interpretation and what it seeks to do is 

clarify the like circumstances so that it is not interpreted very broadly by 

a tribunal. 

Q. Okay.  Minimum standard of treatment is the next one, and it says there 30 

for there to be a breach there has to be a violation of the customary 

international standard of treatment.  And you – well it notes there that 
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this is also binding of New Zealand as a matter of customary 

international law, so does that mean that we are already bound by that? 

A. Yes.  The minimum standard of treatment is a norm of customary and 

changeful law which means that we are already bound by it, and as 

customary and changeful law is also part of the common law of 5 

New Zealand.  New Zealand is actually already bound by it at domestic 

law. 

Q. Okay.  And then at expropriation you’ve talked about it a bit but it 

specifies there that there’s four required conditions which, if I can word 

this in a different way, if the investor can’t or can’t prove that it didn’t 10 

comply with one of those four required conditions then they don’t 

succeed.  Have I got that the right way around? 

A. Yes but the expropriation, there’s two – if I can perhaps explain a little 

bit, it’s also in my affidavit and I think Professor Kelsey’s as well and 

there’s two types of expropriation, one is direct takings and the other is 15 

indirect through regulations.  What Professor Kelsey referred to is 

regulative takings. 

Q. Right. 

A. We don’t use that term here in New Zealand but it’s indirectly taking it 

through regulation. 20 

Q. Okay.  So just help us understand what that’s –  

A. And the point of expropriation is that yes you can – it’s a bit like the 

Public Lands Act in a general sense, in the sense that you can take 

somebody’s property provided it is for a public purpose, it is 

non-discrepancy, is a company by compensation, adequate 25 

compensation and it’s done in accordance with the process of law.  So 

in other words you can expropriate so long as those four conditions are 

met. 

Q. Right. 

A. In addition there are also within the expropriation annex some further 30 

explanations of what is and is not indirect expropriation because that is 

the more difficult part of the expropriation obligation to interpret. 
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Q. Okay.  So you mentioned, I think, the Public Works Act, so say you are 

taking an investors land for a public purpose, it’s not discriminatorily, it is 

companied by compensation, it’s done in accordance with the process 

of the Public Works Act, where does that leave you then? 

A. And then you haven’t breached the obligation. 5 

Q. Right.  And this annex 9(b) underneath the box, can you just help us on 

that? 

A. That deals with what I mentioned before is the indirect expropriation, so 

in other words it clarified that if you adopt a regulation which is 

non-discriminatory and it is designed to protect a legitimate public 10 

welfare objective, and it lists those such as public welfare, public health 

safety and environment, then that does not constitute indirect 

expropriation except in rare circumstances. 

Q. Okay.  So again, if there is not a breach of one of those that is the end 

of the investors case? 15 

A. Yes, it basically means that this is, in a sense, it’s an out for the state 

imposing regulations if it is done on a non-discriminatory basis and for a 

legitimate public purpose then you are not prohibited from undertaking 

regulations in that area. 

1640 20 

Q. Thank you and then you – the diagram is listed down, defences against 

the breach, we’ve heard a bit about national security taxation, there’s 

other matters there, again those defences are available to a State facing 

an investor claim in one of these Tribunals? 

A. Yes, depending upon the facts that are being alleged, of course. 25 

Q. Of course, and then we then have the Treaty exception of course which 

comes in the general defences section? 

A. Yes, that’s right, it’s part of that chapter. 

Q. So, as the box summarises if the Tribunal has jurisdiction, there are no 

non-conforming measures, the obligations are listed down there, if one 30 

of them are breached and there aren’t any other defences, that’s when 

the Treaty exception may become relevant? 

A. That’s correct. 
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Q. Right, and that’s, when you were talking I think Dr Walker talks about 

hurdles, these are what you are talking about? 

A. Yes, that’s right.  I mean just to perhaps add one point of clarification, if 

anyone has actually gone through any of the cases in the ISDS you will 

often see a big long initial jurisdiction phase and then the merits phase 5 

divided into a whole lot of different obligations being claimed and then 

the Treaty of Waitangi exception would be at the end of all of those, so it 

would be the provision which is looked at once a breach of an obligation 

is found. 

Q. Okay.  All right, do we happen to have a number for that?  Can I 10 

produce that through this witness? 

JUDGE DOOGAN: 
Yes, it is document #A019(a). 

MIKE HERON: 
Thank you.  Thank you, if you can remain there and answer any questions 15 

please Dr Ridings. 

JUDGE DOOGAN: 
Thank you.  Mr Andrew, are you first or is it Mr Williams? 

PETER ANDREW: 
No, I am first Sir. 20 

JUDGE DOOGAN: 
All right, okay. 

(16:42) PETER ANDREW TO DR PENELOPE RIDINGS: 
Q. Kia ora Dr Ridings.  I just want to look firstly in a general sense at the 

TPPA.  If we look at the preamble, the beginning of the document, it 25 

says that it is intended to promote economic integration, to liberalise 

trade and investment, there is reference also to establishing a 

predictable legal and commercial framework for trade and investment 
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and then there is, as you have pointed out in your evidence, the 

expressed recognition of the right to regulate.  Does the express 

reference of the right to regulate arise from concerns generally at the 

international level about the impact of these trade and investment 

treaties on a Government’s right on autonomy? 5 

A. I would answer that question by saying that number one, I am not – did 

not negotiate that preamble, so I have no expert knowledge of how that 

particular paragraph came into that preamble.  However to answer your 

question to the best of my knowledge that in the literature there is a 

general acknowledgement by States of the importance of having the 10 

right to regulate being clear in the texts of pre-trade agreements.  I 

would not however go on and accept your premise that this therefore is 

necessary to prevent the parties’ autonomy.  I don’t quite understand 

that additional – 

Q. To protect the autonomy, protect the right to make legitimate public 15 

policy choices, that’s what it’s about isn’t it, surely? 

A. Well what it’s about is a statement that a Government has a right to 

regulate.  This is part of it, as you would also appreciate, a part of a 

State sovereignty and as part of a State sovereignty it has the right to 

regulate and pass laws and policy. 20 

Q. And isn’t in a way, at a more sort of general level, this is actually one of 

the great issues of our time the debate that actually is taking place at 

the international level, the recognition of a trend towards the very 

intrusive nature of global finance and a corresponding demise or a 

concern at least about the demise of the sovereign power of States, do 25 

you agree with that proposition? 

A. Well I am not – I deal in a – I don’t actually deal with that sort of very 

broad kind of issue of the philosophical issue of the State and the 

intrusion of – 

Q. If you read any international magazine there is bound to be an article 30 

about that issue, isn’t there? 

A. Well I agree that there is a general concern internationally about the – 

well, there is a concern about some of the difficulties of globalisation 
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and that is balanced on the other hand by the advantages of 

globalisation and your question points to the critique of globalisation 

whereas there is another side of it which is that globalisation is 

important for a small country like New Zealand if we are ever to – if we 

are to increase in our economic prosperity and social welfare. 5 

Q. Do you accept that the goals, the various goals within the preamble that 

there is some inherent tension between some of them?  So for example 

on the one hand the goal of liberalising trade and investment and on the 

other hand recognising the right to regulate? 

A. I don’t see a tension between liberalising trade and recognising a right 10 

to regulate.  They both can be achieved at the same time and I think 

that’s what New Zealand and that’s what I think TPP is actually trying to 

do is trying to liberalise trade at the same time as protecting the 

Government’s right to regulate. 

Q. But aren’t you, in the context of an ISDS dispute having a particular 15 

head to head between the investment rights of the investor on the one 

hand and the State’s right to regulate on the other.  That’s what the 

dispute will be about, won’t it? 

A. Depending on the facts of the dispute, I agree that an Investor State 

Tribunal will generally look at the – a claim of investor and investor is 20 

interested in having that investment protected.  The Government on the 

other hand is interested in having its right to regulate also protected. 

Q. Yes. 

A. So those, that you call them, that tension, those different arguments 

would, yes, I agree, coming before, likely come before a Tribunal. 25 

Q. Because that’s exactly what Canada was doing in Bilcon, wasn’t it, 

seeking to defend its  right to regulate its environmental panel decision? 

A. Yes, I mean Bilcon case is – and I want to thank 

Associate Professor Kawharu for pointing out that that was one of the 

important cases to actually read and that case is actually a lot more 30 

complicated that you are indicating by your question. 

Q. Just looking generally at the TPPA as a Treaty again, you referred in 

your chart recently to the general exceptions in Article 29 even though 
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the Treaty exception is in Article 29(6).  Article 29(1) picks up the 

general exception from GATT, Article 20, is that right? 

A. That’s correct. 

Q. Yes, and that relates to matters such as health, customs, conservation 

of exhaustible natural resources, is that correct? 5 

A. That’s correct. 

Q. Yes.  That general exception, it’s in Article 29(1) that doesn’t apply to 

the investment chapter, does it? 

A. No, that’s correct. 

Q. Yes, and is that because the US was very keen to ensure that it didn’t, 10 

the general exception in Article 29(1) didn’t apply to investment in 

particular? 

A. Again, I wasn’t part of the negotiation, but however my understanding is, 

is that is part of what is called te US template or model investment 

chapter which doesn’t have the general exception applying. 15 

Q. So there is an article, or sorry Chapter 9, an exemption of sorts, isn’t 

there, in Article 9.15, is that correct? 

1650 

A. I think you will find it’s not only in 9 – the 9.15 is not actually a 

particularly – I can be quite frank here – 20 

Q. Well it’s circular, Professor Kelsey says, isn’t it? 

A. It’s not particularly helpful. 

Q. Right. 

A. For – it doesn’t actually – because what it says as you are rightly going 

to say and Professor Kelsey has rightly pointed out too, it says that, 25 

“Nothing shall prevent a party from adopting, maintaining measures 

otherwise consistent with the chapter that it considers appropriate – that 

to undertake in a manner sensitive to the environment, health or other 

regulatory objectives,” so in other words you’ve got to be consistent with 

the chapter before you use this clause. 30 

Q. It’s circular, isn’t it? 

A. It’s circular, it’s not a particularly helpful clause.  However in their direct, 

sort of as a defence, it’s not a direct defence, however the clause is part 
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of the context for the interpretation of other provisions in the agreement, 

that’s the importance of the clause. 

Q. But isn’t it a classic international Treaty fudge that simply invites 

litigation? 

A. No, because the point is that the right to regulate, to protect 5 

environment and health and other issues, they’re actually in the 

substantive obligations themselves.  So that’s actually a better approach 

to adopt because – and I think I cover this in my evidence as well, rather 

than having a general exception which is subject to the chapeau, what 

the US model does is that it includes the specific nature of those 10 

exceptions within the obligations themselves.  So for example in the 

expropriation annex.  So in that way those substantive obligations have 

an exception written into them, which doesn’t have the chapeau, it 

doesn’t have the arbitrary nature to it, so it is actually as good as and 

there’s some who argue is actually better approach than to have the 15 

general exceptions applied to the investment chapter. 

Q. But doesn’t that make them particularly vulnerable to being tested and 

litigated, that approach? 

A. No, if anything, I would imagine it’s actually the opposite.  We have to 

remember that the US, as there is evidence before the Tribunal, the US 20 

is a consistent litigant and US investors are consistent litigants in the 

ISDS context, the US Government has never lost a case.  So it has its 

template.  So I guess if I was the US and I had a template that had 

never been subject to challenge, successful challenge, then I would 

actually want to stick to it.  I mean this is speaking as a, you know, an 25 

individual. 

Q. But the US Government as a respondent is the least of anyone’s 

concerns, it’s really US investors are abroad that the real practical issue 

arises, isn’t it? 

A. Coming back to the issue though that you have got before you, is a 30 

summary of that.  The investor has to demonstrate a breach of a 

substantive obligation.  If the substantive obligations are written in such 

a way that it allow, that they allow the Government to regulate, to protect 
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health in the environment, then that is actually a better way to go, 

because then the litigants, the investor, would then see that that is – that 

that obligation is already written with that in mind. 

Q. But surely as a matter of drafting technique, isn’t it better to have a very 

broad exception in a special chapter dealing with exceptions to make it 5 

particularly clear that that is the broad scope of the exception.  That’s 

what you would want isn’t it, if you were a State? 

A. Well if you – we have to recall as well that this is an agreement 

negotiated between 12 parties. 

Q. Mmm. 10 

A. So what one – what each individual State may think is their ideal 

template is actually quite difficult to negotiate when you’ve got 12. 

Q. Now you’ve referred in your evidence to the broad definition of 

investment, it includes the pre-establishment phase and that means it 

can relate to steps being taken prior to the actual investment 15 

crystallising correct? 

A. That’s correct, in certain circumstances. 

Q. Mmm.  Now an ISDS dispute of course results in a binding and 

judicative outcome, correct? 

A. That’s correct. 20 

Q. And there was discussion, you would’ve heard it yesterday, about the 

fork in the road, there is a path where an investor has to make a choice 

as to which particular forum to elect, whether it’s down the domestic 

route or the international route? 

A. That’s correct. 25 

Q. Now, obviously an investor would make an informed decision and elect 

the route he or she – you know, maximise their interest, correct? 

A. The choice is for the investor, that’s correct. 

Q. Yes, and if you look at the Bilcon case and there was talk yesterday 

about judicial review, you as an investor would factor in to your decision 30 

such things as the fact that under judicial review it’s highly unlikely that 

you’re going to get an award of compensation, because generally 
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speaking in a common law jurisdiction you don’t get damages for public 

law remedies, correct? 

A. Yes, that’s correct, but you do get potentially another remedy, which is 

to have the measure withdrawn. 

Q. Yes, sure, but you do get a binding award of damages potentially don’t 5 

you, that’s the standard remedy at the international ISDS level. 

A. Yes, if you’re successful then the award is a damages award. 

Q. Yes. 

A. For the losses that you have suffered and I think that’s quite crucial. 

Q. Yes, but you talk about the remedy of the measure being withdrawn, I 10 

mean as Professor Kelsey has indicated yesterday, I mean with 

leverage and the there is a possibility of negotiating with the 

Government for the measure to be withdrawn, isn’t there? 

A. Any stakeholder has the ability to negotiate or to discuss issues with the 

Government.  I think what you are alluding to is that thereby an investor 15 

may threaten a dispute settlement and therefore the Government may 

decide to withdraw the measure because of the threat of litigation. 

Q. Sure. 

A. Such a threat of litigation occurs in a threat of domestic litigation just as 

much as it might do with a threat of ISDS. 20 

Q. But at public law in New Zealand you can’t threaten damages generally 

speaking, can you?  Because you’re not going to get damages through 

judicial review or public law – 

A. No, I – 

Q. Whereas at the international level you can get a substantial award of 25 

damages, can’t you? 

A. Only if you first actually demonstrate that there is a breach that is being 

committed that you – 

Q. Sure. 

A. – have suffered loss and that the loss is directly attributable to the 30 

breach and there has to be a quantification of those losses so – and you 

also have to take into account the expense for the investor of taking an 

international – an Investor State Dispute Settlement. 
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Q. Yes, but no doubt that investor also will look at what the cost is to the 

respondent State as well, won’t it? 

A. Well lucky the respondent – 

Q. And developing its litigation strategy. 

A. Well luckily respondent States, depending on how they do it, can – can, 5 

can keep it in-house and litigate relatively cheaper, more cheaply.  I'm 

not sure if that’s a proper word, than an investor. 

Q. Well the Australian Government is reported to have spent $50 million on 

the Phillip Morris litigation, that’s hardly cheap, is it? 

A. Yes, but the Australians have got a different approach to litigation.  I 10 

would just give two examples, first the Apotex case which was litigated 

against the US.  The total costs for that which included their time was 

US$500 million and that was a long-running case, Investor State dispute 

case and the case of the whaling, and I think this is public, in the case of 

the whaling case, Australia spent $20 million.  New Zealand intervened 15 

in that case and I think again this is public, our expenditure is for 

$200,000. 

Q. Now in your analysis you refer as you have today to the substantive 

obligations in chapter 9, the national treatment minimum standards of 

treatment, I'm just wondering on that why, I need to find your chart, in 20 

relation to that, you haven’t referred to the fair and equitable treatment 

in the box Article 9.6 there – 

A. Oh, no – 

Q. Because that’s the key expression, isn’t it? 

A. Yes, and I mean I think that – I think Professor Kelsey as well as I 25 

sometimes use the term “minimum standard of treatment,” because that 

is the title of that particular article.  Minimum standard of treatment is 

divided into two aspects, one is the fair and equitable treatment and the 

other is full protection and security.  The full protection and security 

doesn’t give much, doesn’t get much airtime as the fair and equitable 30 

treatment which does and you are quite right that is part and parcel of a 

minimum standard of treatment and that could’ve been clarified more in 

this chart. 
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1700 

Q. And that’s the open ended right or description isn’t it which is the subject 

of much litigation correct? 

A. I wouldn’t – I agree that in now days the fair and equitable – a breach of 

the fair and equitable treatment standard is likely to be claimed by an 5 

investor. 

Q. Now you say in that box there that there has to be a violation of the 

customary international standard and as you say customary 

international law is part of the common law of New Zealand, so I 

assume you’re saying there that it’s a right that’s legally enforceable at 10 

New Zealand Domestic Law, correct? 

A. Yes, that is my assumption.  I don’t think it’s ever been a right that has 

been enforced, but perhaps who are more domestic laws –  

Q. Are you saying that you could damages for breach of that right of 

domestic law? 15 

A. No, the, no because of course that would be a function of – that would 

be a function of the domestic law itself. 

Q. Yes. 

A. And whether that was actually allowed.  The – a breach of the common 

law of fair and equitable treatment is basically where you would be not 20 

providing an investor, foreign investor with the treatment that foreign 

investors should be provided with at customary and international law. 

Q. In your analysis of the substantive rights, you seem to place some 

emphasis in the analysis of MST minimum standards of treatment on 

due process rights? 25 

A. That’s correct. 

Q. And much of the litigations seem to be about a denial of due process, 

correct? 

A. That’s correct. 

Q. So does what is essentially a legally enforceable process right, really 30 

mean in practice that in many instances the domestic state or the 

respondent state player whether it’s local authority or the central 
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government will have to consult with a foreign investor in relation to any 

proposal to bring about change that might impact on the investment? 

A. Sorry, I’m – could you repeat that question Mr Andrew? 

Q. Well you’ve emphasized due process rights, correct, and they’re legally 

enforceable correct, but because of minimum standards of treatment? 5 

A. Yes. 

Q. So what I’m suggesting is as a result of this legally enforceable right of 

breach of which could result in damages at the international level, what 

that means in practice is that states have to consult, have to give due 

process to an investor when changing or making decisions whether 10 

legislating or otherwise, that impact on the investment.  Do you agree 

with that? 

A. You’re implying by that question that the consultation would have to be 

a specific consultation with a particular investor.  My point is that if you 

follow the standard for example, legislation process in New Zealand 15 

where you have a regulatory impact statement, you invite submissions, 

you have a select committee process, you are actually opening it up to 

everyone for consultation or for – then that is, that is the kind of – that is 

sufficient. 

Q. Well it might be risky if you had a very big foreign player with substantial 20 

interests and dominated the industry for example.  Might be prudent 

might it not to consult to avoid that sort of risk? 

A. I think in any case if you had a proposed legislative change which is 

going to affect particular stakeholders then you would consult with those 

stakeholders.  That is one of the purposes of both the regulatory impact 25 

statement and the discussion documents which are prepared by 

government departments as prelude to policy changes and they often 

identify particular stakeholder to whom they would send that discussion 

document to seek their views.  I see that as being no different from what 

you are suggesting. 30 

Q. You see you’re referring to, well we’re discussing changes in legislation, 

and it seems from what Professor Kelsey has said, that there is 

increasingly a need when governments are developing policy, 
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introducing legislation to have a particular free trade Treaty analysis of 

the impacts of the new proposal on the free trade agreement and rights 

of investors and stakes under it, correct? 

A. I would say that now days in the regulatory impact statement, there is 

for all policy changes there is a particular box can I call it, which 5 

government departments have to indicate what measures they have 

taken to ensure consistency with New Zealand’s international 

obligations.  So it is not just simply a question of free trade agreements, 

it’s a question of consistency with New Zealand’s international 

obligations as a whole.  So that is part and parcel of the current 10 

regulatory impact statement and process within Government. 

Q. But isn’t that only going to become more important with treaties like 

TPPA which presumably will result in increased levels of foreign 

investment in New Zealand since that’s what is intended to do? 

A. I think the importance of actually having compliance or international 15 

obligations generally, because of the extent of the new obligations 

coming through all the time across a broad range of areas, not just 

simply in trade, means that the importance of international obligations 

as a whole is going to be of increasing – increasingly being looked at in 

the future. 20 

Q. And won’t that also involve inevitably an increased involvement of trade 

officials, Minister of Foreign Affairs and Trade officials and legislative 

vetting and developing regulatory impact statements and the like? 

A. In my experience as a – international lawyer and trade lawyer in Foreign 

Affairs is that we were already undertaking that kind of role.  I think that 25 

the difference perhaps is the kind of implications that somehow we are 

therefore going to become sort of I don’t know, power gods or 

something.  I mean would love that to be the case, but unfortunately 

that’s unlikely to be the case.  But the point is that consistency with 

international obligations is going to be more and more looked at.  And 30 

international lawyers both within MFAT and also in Crown law and within 

Government departments will all need to be aware of our international 

obligations including our free trade obligations. 
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Q. Doesn’t this all demonstrate as Professor Kelsey says that the TPP and 

other free trade and investment treaties provide multiple levels of 

influence in a domestic context? 

A. I would not characterise TPP or our free trade agreements as providing 

more levels of influence than other kinds of policies or instruments that 5 

may be developed.  I see no greater as a result of that. 

Q. Don’t you have to look at the practical consequences of TPPA in 

answering that question, the fact that we are signing up into an 

international Treaty with the USA and Japan two very large world 

economies, first and the third, and in a context we were welcoming 10 

foreign investment? 

A. The point about the TPP is that we already have four free trade 

agreements with which we have binding investor state disputes 

settlement.  The implication is that with the US and Japan, that 

somehow increases the risk of ISDS.  In any case when you actually 15 

look at these things, it’s a case of a risk assessment of you know what is 

the risk of an increased actual IDSDS claim, and what is the risk of a 

successful claim, and I think there’s a number of different factors that 

you would weigh up in determining that. 

Q. But it’s not just an ISDS claim is it?   Isn’t this Professor Kelsey’s point?  20 

It’s just multiple levels of influence generally in relation to the regulatory 

powers of autonomy of a domestic state and in this case, New Zealand? 

A. But I’m sorry, but I thought that Professor Kelsey was saying that that 

great and I may be incorrect here, but I thought she was saying that 

because of the increased influence in her words, or was actually been 25 

driven by the fact that there was this investor state dispute settlement 

mechanism in these agreements. 

1710 

Q. Well that’s just one way that you can backup your influence or threat, 

you’ve got a right of recourse to a legally binding tribunal correct?  But 30 

you may not have to go that far isn’t that the point? 

A. No.  I mean the point that you are trying to get at is that the threat of 

legal action, I think you’re trying to get at, is that the threat of legal 
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action will somehow therefore encourage the Government to pay 

greater attention to those particular foreign investors.  It’s a bit like the 

squeaky wheel who gets the most attention, so that’s the kind of 

philosophy that you’re working through however –  

Q. And isn’t that exactly what the New Zealand Government did with the 5 

plain packaging litigation, it deferred the legislation pending the outcome 

of the Philip Morris litigation in Australia? 

A. The plain packaging legislation was introduced as you well know. 

Q. I mean put on hold isn’t it? 

A. And then my understanding from the statements from the Prime Minister 10 

which of course – even though I am no longer a Government Official I 

cannot counter, my understanding is that it was sensible approach when 

you had two cases currently before Courts, dispute settlement tribunals 

that you would wait for those outcomes.  It seems to me to be a 

somewhat prudent action. 15 

Q. The debateable point though, when you are dealing with a public health 

issue isn’t it? 

A. Um. 

Q. I mean delay can have consequences surely? 

A. I don’t dispute that. 20 

Q. Now success of New Zealand Governments have promoted free traded 

investment, that’s a fair comment isn’t it? 

A. Yes I would say that’s a fair comment. 

Q. And New Zealand was part of the original P4 group of nations which is 

the genesis in a general sense of the TPPA correct? 25 

A. That’s correct. 

Q. And it seems pretty clear doesn’t it that the New Zealand Government 

wishes to be seen as to be a model TPP partner? 

A. New Zealand likes to be seen as a model international citizen so we 

take all our intentional obligations seriously across the board.  So we 30 

believe in the rule of law, we believe in the rule of international law, and 

we believe that that actually is useful for a small country like 

New Zealand to rely upon the rule of law. 
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Q. But our reputation as a nation committed to free trade and investment is 

also a very important factor isn’t it? 

A. New Zealand is committed to free trade. 

Q. Now in the Crown’s opening submissions some play has been made it a 

fact that New Zealand hasn’t really had any substantial ISDS experience 5 

to day? 

A. That’s correct. 

Q. Now we’re told also that thus far in our history, recent history, that 

Australia is the major foreign investor in New Zealand, correct? 

A. That’s correct. 10 

Q. And it’s also correct isn’t it that there is no ISDS with Australia? 

A. That’s correct. 

Q. And that must surely explain partly why there hasn’t been much ISDS 

litigation wasn’t it? 

A. I don’t see that those two propositions follow from one from the other. 15 

Q. Well Australia can’t bring an ISDS Australian investors correct? 

A. The – until – no that’s correct. 

Q. Yeah. 

A. But it was only until the CER investment protocol a few years ago that 

there were any investment obligations between New Zealand and 20 

Australia. 

Q. Okay.  And in any event looking forward with the TPP and US and 

Japan, that’s not necessarily any measure of itself is it of what we might 

expect in the future? 

A. It’s always very difficult to look into the future and determine what might 25 

happen.  I think you need to make a rational assessment based upon 

knowledge of your own regulatory system and knowledge of the 

Government’s ability to not treat foreign investors arbitrarily or 

discriminatorily. 

Q. I am just having to make some calculated decisions there about where 30 

to go because I’m obviously not going to finish tonight, and I also note 

that there’s some new material that’s just come in this afternoon that I’m 

going to think about, but I appreciate you want to go a little bit longer, is 
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that correct?  I have got some more questions but when we’re coming to 

the specific words of article 29(6) I do want to have a bit of reflection of 

what’s being said earlier today because there are some new ideas in 

there and there’s been some development in the thinking, and at 5.15 

I’m not entirely best equipped to deal with it. 5 

JUDGE DOOGAN: 
That makes the two of us.  All right.  Approximately how long would you have 

remaining in question? 

PETER ANDREW: 
Well I’ve only got about two or three more questions really and then I could 10 

ask some more questions about ISDS generally but –  

JUDGE DOOGAN: 
No I am thinking more – approximate time 20 minutes or thereabouts? 

PETER ANDREW: 
Oh no, only another 10 Sir. 15 

JUDGE DOOGAN: 
All right.  And Mr Williams, you –  

PETER ANDREW: 
Oh sorry you mean overall? 

JUDGE DOOGAN: 20 

Overall? 

PETER ANDREW: 
No Sir, at least half an hour, 40 minutes I would have thought. 
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JUDGE DOOGAN: 
I just wanted to get a rough idea, if we stop shortly where out timetable 

tomorrow would be. 

TE KANI WILLIAMS: 
Sir, from my perspective Mr Andrew is covering a component of those 5 

questions I was proposing to put in any event, so it does truncate those issues 

that I was going to be putting to this witness, so it will narrow down as 

Mr Andrew proceeds.  I can’t give you a quantification of time at this point Sir. 

JUDGE DOOGAN: 
Okay, it sounds promising. 10 

ANNETTE SYKES: 
I have reserved leave.  I have got about four particular questions I’d like to ask 

Sir. 

JUDGE DOOGAN: 
Big questions? 15 

ANNETTE SYKES: 
Always big questions Sir. 

PETER ANDREW: 
Well perhaps I can finish my questions.  I am happy to deal with today Sir and 

then – as I said they will only be 10 minutes. 20 

JUDGE DOOGAN: 
All right, so you have some questions you could finish but then in the morning 

you would like to pick up on the more complex issues? 

PETER ANDREW: 
That’s correct. 25 
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JUDGE DOOGAN: 
Well that is fine.  All right. 

PETER ANDREW TO DR PENELOPE RIDINGS CONTINUES: 
Q. I’d just like to ask you some questions about the Bill Conn litigation, and 

that was the dispute under NAFTA correct? 5 

A. That’s correct. 

Q. And Bill Conn, that’s the Delaware USA Company challenged a decision 

of the Canadian Environmental review panel? 

A. Yes. 

Q. Which denied Bill Conn a permit to build a basalt quarry in a marine 10 

area, marine terminal in Nova Scotia, Canada? 

A. Mhm. 

Q. Yep.  And the majority of the panel found that there was a failure to 

provide a minimum standard of treatment, fair and equitable treatment? 

A. That’s correct. 15 

Q. And there was a decent as we know from Professor McRae.  The matter 

at issue, the community values seems to have had an indigenous rights 

dimension does it not?  It was a local indigenous community whose 

views were relevant to the community values assessment? 

A. There was certainly a local community that was relevant.  I do not recall 20 

if it was a indigenous community but it was certainly a local community. 

Q. Do you agree in principle with the dissenting opinion of 

Professor McRae that if a ISDS overreaches itself, and he obviously 

thought the majority had, that it could amount to a significant intrusion 

into a states domestic jurisdiction, and have a chilling effect, those are 25 

his words, on equivalent environmental panel? 

1720 

A. Since you raised the Bill Conn case I think we need to put the Bill Conn 

case in its proper context.  So my understanding of that case is that the 

review panel was required to undertake certain things according to 30 

Canadian law that there were two experts which gave evidence to say 

that the review panel did not act consistently with Canadian law 
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because they took into account additional socioeconomic impacts.  

Though a majority of the Tribunal found that this failure to comply with 

Canadian domestic law was a breach of the legitimate expectations 

which was part of the fair and equitable treatment.  So it was that failure 

to comply with Canadian law, which was at fault.  The Professor McRae 5 

in his dissenting said that even if there was a failure of Canadian 

domestic law, this should not have been sufficient to a rise to a breach 

of legitimate expectations.  It should not have converted a breach of 

domestic law into a breach of international law.  That was his key point 

in that. 10 

Q. That was because he thought it would be a significant intrusion into 

Canadian domestic law and the remedy should have been pursued 

domestically, correct? 

A. Yes, exactly, and in terms of his chilling effect he was quite specific, I 

think in your opening submissions you also noted this specific reference 15 

that he said that this might chill subsequent environmental panels from 

looking at socioeconomic.  Now it seems to me what he meant by that is 

that subsequent environmental panels would be chilled from extending 

beyond their requirement to consider only scientific studies in the 

legislation.  So in other words they would be chilled by not being able to 20 

take into account these broad considerations, but you have to realise 

there was already expert evidence before the Tribunal, which said that 

this was actually contrary to Canadian law.  So yes, they were chilled, 

but in a very narrow sense they were chilled to you now, chilled that 

they had to comply with Canadian law. 25 

Q. So are you saying in reference to my question in principle, you don’t 

agree with Professor McRae? 

A. I think that his comment needs to be seen in the context in which it was 

made. 

Q. But this notion of chilling of adverse impact of regulatory autonomy, it’s 30 

very much a doctrine that’s referred to in the literature, isn’t it? 

A. It’s referred to in the literature by a lot of academics.  I don’t think 

anyone in Government has ever referred to it.  I know that when I gave 
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evidence before the Waitangi Tribunal in the past, I remember saying I 

was – there was no such thing as a chilling effect and so I have not 

changed my view on that.  I think that all Governments and officials will 

weigh a number of different factors and they will undertake an 

assessment of the risks including of risks of a particular policy, including 5 

the risks of litigation, whether that be domestic litigation or international 

litigation. 

Q. But it’s just not officials, it’s Ministers, it’s the politicians, isn’t it, who 

engage directly, sometimes with investors, it’s the whole range of 

people within Government isn’t it, and also extends to 10 

Local Government doesn’t it?  Because of the broad definition of 

measure. 

A. I think you – 

Q. Mr Professor McRae is talking about chilling of Local Government 

panels, isn’t he? 15 

A. Well Canada has got a different system with a provincial Government 

which makes it a little difficult in terms of Local Government, the – you 

would have to ask a Local Government official whether they would be 

concerned about the possibility of ISDS, they probably had never heard 

of it, to be quite frank. 20 

Q. They certainly would understand the power and might though of a US 

company, wouldn’t they? 

A. Well yes, I agree with that.  But just because it’s like in any 

circumstance when you have a stakeholder who is very loud and very 

belligerent you weigh up whether you talk to them or ignore them, and 25 

that is an assessment that you need to make and it’s very much a case 

specific assessment. 

Q. So when you say that you don’t accept chilling, I mean do you take 

issue with what the UN Rapporteur, Special Rapporteur indigenous 

rights says about the impact of these free-trade and investment 30 

agreements about the restriction of the ability of indigenous peoples 

worldwide to gain remedy? 
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A. Well I think that what is interesting about what the Special Rapporteur 

says is that she is talking about – I know she talks about the TPP as 

well, but she’s talking generally about the impact of investment Treaties, 

bilateral investment Treaties on indigenous peoples and there have 

been a few quite bad instances where foreign multinationals have ridden 5 

rough shot over indigenous peoples and I accept that.  But I think what 

you also need to read further in what she has actually said and she 

goes on to say that one of the mechanisms which you could use to 

address these problems is for an example an exception for indigenous 

people and that’s what we have. 10 

Q. Well we’ll debate that tomorrow. 

A. It’s in my affidavit. 

Q. That’s probably as far as I can take it tonight, Sir. 

JUDGE DOOGAN: 
Thank you Mr Andrew, thank you Dr Ridings.  Just before we close, Mr Heron, 15 

are you able to give me an indication on that matter of the documents? 

MIKE HERON: 
Yes, absolutely. 

JUDGE DOOGAN: 
Thank you. 20 

MIKE HERON: 
I spoke to my learned friend (microphone not turned on 17:25:50). 

UNIDENTIFIED MALE SPEAKER (17:26:01) 
Your microphone on please. 

MIKE HERON: 25 

I have read her submissions and in summary it was the Crown’s fault that 

these documents came late and that where mischievous were objecting – 

para – we simply ask for principled fairness.  We’ve had evidence excluded 
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which we filed weeks in advance.  But I really don’t think much is going to turn 

on it and I think you signalled it is corroborative of arguments that 

Professor Kelsey has made already. 

JUDGE DOOGAN: 
All right. 5 

MIKE HERON: 
So I don’t see a major – it’s not a live or die point, Sir. 

JUDGE DOOGAN: 
All right, so not dying in a ditch – 

MIKE HERON: 10 

No, no. 

JUDGE DOOGAN: 
– over whether we take them out of it, but seek the – even hand the scales of 

justice. 

MIKE HERON: 15 

Thank you. 

JUDGE DOOGAN: 
I will ponder that overnight.  Just in terms if we could just quickly address the 

proposals for the panel discussion while Associate Professor Kawharu is still 

with us, the outline I gave on Monday was fairly high level.  Have counsel had 20 

an opportunity to take instructions? 

TE KANI WILLIAMS: 
Sorry Sir, it’s Mr Williams here, I've had some preliminary discussions with my 

friends.  I think the impression we got was firstly that it’s a wise thing to do, but 

secondly that in terms of addressing the panel, we thought it would be of more 25 

assistance if the Tribunal directed the questions to the panel first.  We 
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would’ve had an opportunity already to have addressed the witnesses by 

virtue of cross-examination and so in our view it would be of more assistance 

to – for the Tribunal to put the questions that they have to the panel and if 

there are other matters that arose as a result of the answers that you received 

from the Tribunal’s questioning then perhaps we would have a short 5 

opportunity to put questions to the panel as well, that’s both obviously the 

Crown and counsel and then perhaps the Tribunal have the final word on the 

matter. 

JUDGE DOOGAN: 
Thank you, Mr Heron? 10 

MIKE HERON: 
I'm just having the position double checked, but I'd support Mr Williams’ 

approach with one caveat, I don’t really think counsel really need another – 

we don’t really see the need for counsel to be involved in questioning at all.  

The Tribunal I think – these hot tubs can be useful, but it’s a matter for you. 15 

TE KANI WILLIAMS: 
Yes Sir, that would only be if matters arose as a result of the answers – from 

your Tribunal’s questioning, it’s not simply not another opportunity to cross-

examine. 

ANNETTE SYKES: 20 

I have to be facetious, I'd hate to see a hot tub process have a chilling effect 

on the – 

JUDGE DOOGAN: 
Good point, we’ll endeavour to get the temperature just right, but I will have a 

discussion with the panel on that and we’ll come back to that āpōpō.  So the 25 

only other part of that proposal was that we give the experts an opportunity at 

the commencement of that hot tub or whatever to just have a brief chance to 

summarise in their own, in an uninterrupted way where they think matters 

have got to following the hearing of evidence during the week and then 
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following that with some form of questions.  So we’ll come back to that and 

confirm the panel view. 

ANNETTE SYKES: 
I have two issues, one is the transcripts.  I'd very much like them made 

available, because Professor Kelsey is leaving us not tonight but late 5 

tomorrow and we haven’t seen anything yet, so I'd like an update on that, but I 

would like them progressively given to us if that is at all possible, from the 

Crown. 

1730 

 10 

The second issue is I can confirm that we now have instructions from 

Ngahiwi Tomoana to permit all of the material that they provided to the Crown 

from the Iwi Leaders to be admitted by way of an affidavit from 

Professor Kelsey which I will file in the morning.  There will be two letters and 

two PowerPoint matters that were given to the Crown in their both meetings 15 

Sir. 

JUDGE DOOGAN: 
All right, thank you for the indication.  Just one final matter while we’re on the 

point of transcripts and if I could raise this with counsel.  Could I get a quick 

indication of how many claimant counsel that are involved in the Veterans’ 20 

hearing next week?  I thought so.  And I appreciate we discussed on the 

teleconference closings for the end of next week, but I think we would like to 

work with dates that are realistic and that raises the question of whether we 

need to consider perhaps rather than sequential a common filing date for 

Crown and claimant closings which was the date we had originally nominated 25 

for Crown which is the week after, 1 April I think.  So can I just raise that as a 

consideration and I will hear from counsel in the morning about that. 

 

The other factor in there is the helpful indication from Crown counsel that they 

will be able to make transcripts available quite quickly so that the last of the 30 

transcript should be available early next week.  But even with that in mind it is 

still going to obviously present an issue for claimant counsel who are in 
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another Tribunal hearing for most of next week.  So with that in mind perhaps 

have a think about that and – 

ANNETTE SYKES: 
In terms of the transcripts, I was wondering because of a lot of Māori evidence 

today, is that going to slow things down for the Crown? 5 

RACHAEL ENNOR: 
I will find out, yes. 

ANNETTE SYKES: 
If I make a suggestion that those could perhaps come later, because I think 

most of the evidence is before the Tribunal in English, in the substantive 10 

statements they have, so if there was as prioritisation certainly given the 

cross-examination of the expert witnesses that would be really helpful. 

RACHAEL ENNOR: 
We’ve asked the transcription service to just get things to us as quickly as 

they can, we’re not holding up until the whole… 15 

JUDGE DOOGAN: 
Thank you. 

PROFESSOR SIR TAMATI REEDY: 
Kāti rā, kua tae tātou ki te tonga o te rā.  Heoi anō, me inoi atu ki tō tātou 

Minita e noho mai nā, muri – māu e whakakapi tā tātou hui.  [Interpreter:  The 20 

sun is set, the day is done, I call upon our Minister to close the day with a 

prayer.] 

KARAKIA 

HEARING ADJOURNS: 3.36 PM 
25 
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HEARING RECOMMENCES ON WEDNESDAY 16 MARCH 2016 AT 
9.07 AM 

MIHI (PROFESSOR SIR TAMATI REEDY) 

JUDGE DOOGAN: 
Mōrena koutou.  Dr Ridings, just before we carry on I think if we could just 5 

briefly address the question of the documents that Professor Kelsey 

introduced.  Bear with me one moment counsel, I will just find your 

memorandum Ms Sykes.  Thank you. 

 

I have considered the memorandum dated 15th of March by counsel for 10 

Professor Kelsey.  I accept the statement of the relevant principles to be 

applied and do not understand those to be in contention from the Crown 

counsel. 

 

I accept also that the various documents are relevant and the issue becomes 15 

essentially a question of procedural fairness in terms of their omission.  Crown 

counsel initially objected principally as I understand it to the articles from Gus 

Van Harten and Scott, and the team Hara and Kate Miles and Brown articles.  

I think primarily as I understand it, on the basis that that was essentially a late 

introduction of expert evidence and therefore, unfair. 20 

 

0910 

Yesterday Mr Heron did not press the objection with any force but essentially 

asked for some consistency of treatment from the Tribunal, given the 

Tribunal’s refusal to admit the proposed brief from Professor McRae. 25 

 

Having considered those matters and discussed with the panel we will allow 

the documents onto the record.  We do see a distinction in terms of the 

articles about which a complaint is made.  They are not truly expert evidence 

in the sense of a brief commission for the purposes of this inquiry.  They along 30 

with the other documents are essentially co-operative material in relation to 
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issues squarely before the Tribunal.  A question of what weight the Tribunal 

ultimately gives them is entirely a matter for the Tribunal.   

 

And finally in relation to the last of the documents which is a table or a list of 

non-notified consents from the Taranaki Regional Council from January 2013 5 

to 7th of March 2013. 

 

It is not clear from the face of the document the authorship or the source of 

the data contained, which raises a question as to what reliance the Tribunal 

can place upon it.  So I simply note that for the record.  So that is how we 10 

propose to deal with those documents.  Thank you. 

 

In relation to the expert panel, we discussed that also and agree with the 

proposal Mr Williams made to proceed on the basis that the experts would be 

given the opportunity to make some introductory uninterrupted comments, 15 

following which the Tribunal will ask some questions and then if there are 

matters arising we can attempt to deal with them at that point. 

ANNETTE SYKES: 
There’s one more piece of evidence and there’s once filed a brief of evidence 

from Mr Rosenberg identifying the source of the official Information Act 20 

document and the Ministry of Health Official Information Act and the website 

where it came from, so we would like a ruling as to the admissibility to that 

document which was put to Dr Papaarangi Reid for her comment. 

JUDGE DOOGAN: 
I see. 25 

ANNETTE SYKES: 
And that was filed yesterday Sir.  I filed it online yesterday afternoon 

sometime. 
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JUDGE DOOGAN: 
All right it has not made its way at least to me, I do not think.  Is it – no all 

right, I will have a look at that.  Sorry Ms Sykes I was not aware of that so I will 

– we will look at that at one of the adjournments thank you.   

 5 

And in relation to the indication yesterday that you will be filing the 

correspondence from the iwi chairs, when would that be available? 

ANNETTE SYKES: 
We have it in an affidavit that needs to get sworn and printed by Professor 

Kelsey but we’ve got all the material now.  They’ve sent us everything that 10 

they sent to the Crown since December last year. 

JUDGE DOOGAN: 
It is not – is it a large amount of documents? 

ANNETTE SYKES: 
There’s three pieces of evidence that are relevant to Your Honour’s inquiry, 15 

but as a request from my friend the Crown, I’ve made sure that we have 

consent on the relative groups –  

JUDGE DOOGAN: 
Right. 

ANNETTE SYKES: 20 

– to get before the Tribunal so they are not breaching any confidence 

between the parties Sir. 

JUDGE DOOGAN: 
All right so is that three big pieces, or three little pieces? 

ANNETTE SYKES: 25 

Two page letters but they are very big important pieces of evidence Sir. 
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JUDGE DOOGAN: 
Thank you. 

TAVAKE AFEAKI: 
Kia ora Your Honour, he kawa anō, Afeaki here.   

JUDGE DOOGAN: 5 

Kia ora. 

TAVAKE AFEAKI: 
Ā kei konei te minita i muri nei kia whakatuwhera i tō tātou hui ki te karakia.  

[Interpreter:  The minister is here to open our day with a karakia.] 

JUDGE DOOGAN: 10 

Aroha mai, kia ora.  Thank you. 

 

KARAKIA 

MIKE HERON: 
Sorry Mr Chair just on the Ministry of Health document, we don’t have a 15 

difficulty with that so we don’t need you to rule on it.  We’ve seen it. 

JUDGE DOOGAN: 
Right. 

MIKE HERON: 
There are some issue around its prominence but we don’t need for any sort of 20 

formal ruling. 

JUDGE DOOGAN: 
All right, thank you then, that can simply be added to the record by sent and 

tēnā koe e te Minita, aroha mai koutou. 

 25 
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When the panel met this morning we did of course ask Tā Tamati to launch 

our wawka with a karakia.  My apologies for overlooking the need to launch 

our collective waka this morning on the same basis, so kia ora. 

 

Mr Andrew you ready to –  5 

(09:16) PETER ANDREW TO DR PENELOPE RIDINGS: 
Q. Sir yes thank you.  Mōrena Dr Ridings.  I want to turn to some 

interpretation issues this morning focusing on Article 29.6 and if we 

begin with this phrase “more favourable treatment”.  Seems that the 

experts, the three of you, you Associate Professor Kawharu and 10 

Professor Kelsey agree that the phrase more favourable treatment is 

very important because that deals with the scope of the exception, 

correct? 

A. The issue – it’s not quite correct in my view.  The issue of the scope of 

the exception is more to do with to do with the chapeau.  What the – 15 

what that first paragraph does is that it allows New Zealand to take more 

favourable treatment to Māori that it considers necessary.  So the 

interpretation of more favourable treatment is within that phrase, but it is 

for New Zealand to determine what is necessary to provide more 

favourable treatment.  So –  20 

Q. But the term of favourable treatment itself, surely the measure must at 

least fall within that, mustn’t it? 

A. New Zealand must consider that it falls within that.  The point which we 

all agree on is that the clause itself judging so it is for New Zealand to 

determine what is more favourable treatment.  When a Tribunal would 25 

look at it, they would look at the chapeau as to whether that treatment 

that was given was arbitrary and unjust by discrimination or a disguised 

restriction on trade and investment.  So in that sense, yes, the more 

favourable treatment is something which they would look at.  But they 

would look at it within that scope of the chapeau.  So –  30 

Q. And if it wasn’t more favourable treatment there’ll be real questions 

about where the exception applied or not wouldn’t it? 
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A. There would be real – if it was not more favourable treatment they’ll be 

real – the concerns about whether it in fact it was arbitrary unjust by 

discrimination.  So –  

Q. Yes because it may not be good faith right? 

A. Exactly, exactly. 5 

Q. And that’s where there does seem to be some difference between you 

and Associate Professor Kawharu as to the scope of more favourable 

treatment, whether it does deal with matters which aren’t inherently 

discriminatory, correct? 

A. Yes.  Where I think we differ is on the continuum that I talked about in 10 

my opening statement, is to where in the middle if a measure was 

potentially more favourable to you know all New Zealanders and 

incidentally to Māori, would that fall within the exception?  So in that 

regard there is a difference of view in that middle area. 

Q. And in this debate, Associate Professor Kawharu is referred to the 15 

Matauri X Māori Land Court case hasn’t she? 

A. That’s right. 

Q. Yes.  There is a degree of complexity about this isn’t there? 

A. Absolutely. 

0920 20 

Q. Doesn’t that wall rather suggest that there – it would have been prudent 

if there had been debate and engagement by the Crown with Māori now 

there are experts about this clause, these words much earlier in the 

process? 

A. There was – my understanding was that there was a lot of debate about 25 

the exact words to be used at the time of the Singapore, the closer 

economic partnership agreement negotiations. 

Q. Yes, that was back in 2000 correct? 

A. That’s correct. 

Q. And would you agree that since then there have been important 30 

developments in Treaty jurisprudence? 

A. Yes that’s – I would also agree with that. 

Q. Including Wai 262? 



338 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

A. Yes. 

Q. And since then, and perhaps most particularly since 2008 there have 

been a significant number of new treaty settlements? 

A. Yes that’s correct. 

Q. And they include a wide range of measures, new sort of treaty 5 

instruments, particularly those dealing with natural resources? 

A. Yeah I agree. 

Q. Given that the Treaty, in light of those developments, encompasses a 

wide range of interest and settlements a broad range of measures, 

wouldn’t it have been obvious if you were looking at that clause in 2014 10 

or ’15 that you should actually reject that phrase “more favourable 

treatment” and refer to the principles of the Treaty far more widely? 

A. The – maybe I can – if I can maybe perhaps go back a bit and if it would 

help the Tribunal in particular to actually explain a bit more about the 

process of negotiation of the Treaty exception.  It was – and it was 15 

initially of course agreed in the Singapore close economic partnership 

agreement, and that was a bilateral agreement in it was able to achieve 

that.  The next – the next two agreements were ones that I was involved 

in which were the Thailand FTA and the before agreement.  We were 

faced, in that situation and I’m speaking from my own personal 20 

knowledge here, we were faced with a situation of trying to achieve this 

– trying to get protection of Māori interests into the FTA, and this was a 

very important element.  There were discussions with TPK at that stage 

in the – we achieved it with Thailand and then with the P4 Chile had 

indigenous people and so that was – for Chile it needed – we were 25 

asking it to accept a Treaty of Waitangi clause which protected our 

indigenous people, but we were not giving them – they did not have the 

same clause. 

Q. Did they ask for one? 

A. They – I think that’s confidential to the negotiations but I can tell you that 30 

from my own experience that I was not in a position to be able to say, 

“Yes you can have your own clause,” because we drew a distinction 

between the Treaty of Waitangi and any other arrangement between 
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estate and it’s indigenous people.  So we highlighted the important of 

the Treaty of Waitangi to New Zealand as part of the constitutional 

framework of New Zealand.  And so as part of that we were able to 

achieve that clause.  What I was personally most worried about was 

when you place a text before another country as part of a negotiation 5 

the other side often wants to change it, to tinker with it, to kind of make it 

more favourable to them.  So the kinds of things that I was worried 

about at the time were things like making it – limiting it to Māori 

organisations or Māori business.  I was worried about deleting the word 

“including’ – the Treaty of Waitangi – able to take measures to fill not 10 

only the Treaty of Waitangi obligations but generally to provide more 

favourable treatment.  And I was also worried about the possibility that 

another country would actually make it not self-judging, so in other 

words make the necessity subject to a review by a Tribunal. 

Q. But you’re not talking about TPPA at the moment are you at the 15 

moment –  

A. No and I just made that –  

Q. – are you, you were talking about this earlier? 

A. Yeah and I’ve made it quite clear that I was not part of the negotiations 

of TPP, but in the P4 which of course is the forerun to TPP we worked 20 

with TPK in particular and actually to explain the Treaty of Waitangi and 

the framework, so once – the issue then came up in the Malaysia 

agreement as well which Professor Kelsey has also raised, the 

Malaysian Government has got particular concerns with the 

Bumiputera Policy and again we did not wish to water down the Treaty 25 

of Waitangi exception so – whereas others maybe concerned about the 

need to strengthen it the other alternative side of the coin is to be really 

worried about having it weakened.  And in the early days, with which I 

was involved, it was really – there was that aspect that I was most 

concerned about, and once you have a Treaty clause that is being 30 

accepted it then – it’s not a question of rolling it over but it is a question 

of using that acceptance by other states to then encourage further 

states to accept it. 
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Q. It does rather sound like you and the Ministry have become wedded to 

the wording? 

A. That doesn’t mean to say that we don’t look at the wording and – 

because you have to negotiate it so I can’t speak for the TPP but you 

have to negotiate, you have to get agreement for that wording. 5 

Q. When you look at the issues for debating today, the scope or meaning 

of the phrase “more favourable treatment” in the next issue we’re going 

to come onto, which you’ve acknowledged is an ambiguity, in the words 

“whether the limitation applies to ISDS,” surely these are major issues 

that should have been analysed in engagement with Māori shouldn’t 10 

they? 

A. Well as I said right from the start, they were – the engagement did take 

place early –  

Q. But not in relation to TPP. 

A. No and it has taken place with TPK since then.  Again, as I keep 15 

repeating I can’t speak for TPP. 

Q. So you can’t say whether TPK were involved with TPP? 

A. Ah, no I can’t say but I can assume that they were.  My recollection 

when – because I was the head of the legal division at that stage and 

my understanding is that there was discussion with TPK over the 20 

Treaty of Waitangi exception, and that this is consistent with normal 

practice. 

Q. Professor Kawharu says, on this small favourable treatment issue, at 

paragraph 63 of her evidence, “If the purpose of the Treaty exception 

was to cover all measures that provide Māori better treatment that Māori 25 

had received previously then the way to achieve this would have been 

to draft the measures which are necessary to promote Māori interests.”  

Now that’s got to be right isn’t it? 

A. Again it comes down to whether you can actually achieve a clause like 

that.  The more favourable treatment enables New Zealand to take 30 

preferential measures for Māori, so in other words to discriminate in 

favour of Māori, and if you broadened that our to have a clause which 

says, “New Zealand can take any measures that considers to protect 
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Māori interests.”  That makes it even broader than it already is and so 

then –  

Q. Well better protection for Māori isn’t it? 

A. Well yes it is better protection for Māori but question then comes as to 

what I have been trying to explain, is that would that be acceptable to 5 

the other side and can you actually negotiate something like that. 

Q. Well didn’t Malaysia achieve that with tobacco, that’s got a very large 

carb-out in section – article 29(5) isn’t it? 

A. Yes but their original proposal failed, and the reason why it failed is – 

well again I wasn’t involved but I can imagine that the reason it failed 10 

was because it was so broad that it was inacceptable.  So yes they 

achieved a carb-out but it is a carb-out which is one which means it has 

to be initiated by the State concerned, so it’s not a broad blanket carb-

out like they first initially proposed. 

Q. No but it is broader language than the Treaty clause isn’t it? 15 

0930 

A. What it is, it’s a denial of benefits so in other words what that means is 

that a state must actually specifically state in advance, I intend to deny 

the benefits of this clause to tobacco companies basically.  So that 

actually requires a positive action on the part of the state so it’s a 20 

different type of clause than the original clause that they proposed which 

was not acceptable. 

Q. Doesn’t it demonstrate that there are a range of options within the TPP 

itself to deal with exceptions? 

A. I can see, yes I agree that there are a range of options and I think we 25 

discussed that yesterday. 

Q. Can we turn to the second legal interpretation issue and this is, we look 

at the words of – it’s paragraph 2 isn’t it of article 29.6 and it’s whether 

the constraint on the jurisdiction applies to an ISDS Tribunal?  If we look 

at Associate Professor Kawharu’s take on this and this is consistent with 30 

what Professor Kelsey says.  She says, ”The following issues arise and 

the first one is whether Investor State Tribunals are bound by the first 

sentence in paragraph 2, and then the second issue is whether the 
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second and third sentence says as in paragraph 2 operate to preclude 

an Investor State Tribunal from determining whether a measure referred 

to in paragraph 1 is inconsistent with an investor’s rights under the 

TPPA.”  Do you agree with the framing of the issues in that manner? 

A. I agree with the framing of the issues in the first sentence.  The second 5 

two sentences, because they are specific to state stake dispute 

settlement, I find it difficult to understand why in some way they would 

apply to investor state dispute settlement. 

Q. And is that why you acknowledged fairly in your first affidavit, there were 

some ambiguity? 10 

A. I acknowledged fairly in my first affidavit and I think in my second as well, 

that there is some ambiguity over the – in the first sentence over the 

use, and in the second sentence in the use of the word “chapter 28 shall 

otherwise apply to this article”.  And it was the use of the word 

“otherwise” that initially I thought could potentially be ambiguous. 15 

Q. There isn’t a consensus amongst you US experts on this issue is there? 

A. No but I think that in what I said yesterday in my opening statement to 

find a rationale for the word “otherwise” which was as a result of further 

thinking about this issue as a result of not only discussion with – 

amongst the experts before the Tribunal, but also others and also 20 

thinking about it in a bit more detail myself, I started to realise that there 

is a rational explanation for that word “otherwise” which to my mind 

makes it less ambiguous and that that has not been put to the other two 

experts because it’s something new.  And just to add one point and 

sorry for interrupting you, but just to add one point that when you 25 

actually deal with legal issues like this, there are things that, I mean it 

might look as if I’ve changed my mind.  Well I haven’t actually changed 

my mind.  I’ve actually developed my thinking, and sometimes this 

happens when you’re actually working through legal issues as you will 

know yourself.  Sometimes things will come to you, the penny will 30 

suddenly drop, and you suddenly think, “Uh huh, you know that’s what 

that is there for.” 
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Q. But isn’t there a complexity and an unfortunate degree of ambiguity 

which could so easily have been avoided by making it very clear as 

article 29.5 does, that it does expressly apply to ISDS disputes. 

A. I don’t disagree with that.  There’s always possible to make things 

crystal clear as they say. 5 

Q. Isn’t it – that should be the goal of a constitutional protective provision 

shouldn’t it? 

A. Well I think the first sentence is crystal clear that it quite clearly means 

that the interpretation of the Treaty of Waitangi is not subject to a 

dispute settlement.  So I think the first sentence is crystal clear. 10 

Q. But you can't read it on its own can you, because that would be contrary 

to principles under the Vienna Convention, similar to our Interpretation 

Act. 

A. Yes that’s right, and so you then read it in light of and so long as you 

have if there was a rational reason for it, and I mean to be quite fair, it 15 

was probably my error in not actually thinking more clearly about the 

word “otherwise” right from the start.  The person who drafted this 

probably did think about that but I didn’t draft it so I apologise through 

my error I didn’t actually look more closely at the reason for the word 

“otherwise.” 20 

Q. I mean the risk is with this provision that an investor might take this 

argument mightn’t they, in an ISDS Tribunal? 

A. Yeah I agree.  But you use the word “might” and yes they might. 

Q. I just want to turn now and look at ISDS more generally? 

A. Sure. 25 

Q. Now Professor Kawharu says at paragraph 137 of her brief, and again 

this is not dissimilar from what Professor Kelsey says, there is presently 

a lack of robust oversight of the decisions of Investor State Tribunals, 

and you would have seen in the evidence of Professor Kelsey 

references to a recent speech by the Chief Justice of Australia, 30 

Justice French, discussing international dispute or ISDS litigation and 

also that article by the Chief Justice French being referred to by our own 

Chief Justice Dame Sian Elias in a Queenstown bar conference the 
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following year.  Justice French says this, this is exhibit K to Professor 

Kelsey’s affidavit of number 6 at page 513, “Arbitral tribunals set up 

under ISDS provisions are not Court’s, nor are they required to act like 

Court’s, yet their decisions may include awards which significantly 

impact on national economies in a regulatory systems within nation 5 

states.  Questions have been raised about the consistency, openness 

and impartiality of decisions made in ISDS arbitrations.”  Then it goes on 

to deal with a range of issues but one of them includes the high cost of 

litigation with ISDS.  Professor Kelsey has referred to the South 

African’s after their experience with ISDS, wishing to move away from it, 10 

concerns expressed by German Judges.  There does seem to be a 

higher degree of concern and scepticism amongst senior Judges about 

this ISDS system.  Would you agree with that? 

A. Yes I agree that there are two sides to the discussion on the issue of 

ISDS.  There is quite a lot of scepticism about ISDS.  There is on the 15 

other hand a lot of Judges who actually participate as arbitrators in ISDS 

and they include Sir Kenneth Keith, you know, who was also the – on 

the Judge of the International Court of Justice, he has also participated 

in these.  And there are a number of ex-former Judges across the world 

who participate as arbitrators in ISDS. 20 

Q. Just on this issue of the costs, I’m just looking at the Bill Conn case, it 

seems like proceedings were taken or the claim was made in 2008 and 

it wasn’t until 2015 that we had this judgment, including that of 

Professor McRae in dissent and there seems to be a lot of interlocutory 

skirmishing in between, it’s a substantial long period of time isn’t it, for 25 

resolution of this sort of issue? 

A. Yes I agree.  I mean it would – to be – if I was the investor in that case it 

would have probably been quicker and faster and cheaper to have gone 

through a judicial review.  It would have cost them quite a lot to have 

gone through all those periods, the six years of litigation. 30 

Q. I think you experts all agreed that the most likely ISDS claim will be 

based on minimum standards of treatment, fair and equitable decisions.  

Professor Kawharu says, and again Professor Kelsey agrees with this, 
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this is paragraph 180 of her brief, “That the application of the minimum 

standard test continues to produce controversial outcomes in individual 

cases.”  Now you, in your third affidavit at paragraph 22 have referred to 

UNCTAD, can you just remind us, UNCTAD is the 

United Nations Convention on Trade and –  5 

A. It’s a United Nations Conference on Trade and Development. 

Q. Oh thank you. 

A. So it’s an international organisation which is involved in –  

Q. Right. 

A. – trade and development issues including investment. 10 

Q. You said, this is at paragraph 22 of your third affidavit, that there has 

been a convergence of arbitral tribunals on the concept of fair and 

equitable treatment, and you quote from UNCTAD which I have asked in 

advance that you have in front of you, I just want to refer you to a couple 

of other paragraphs, if you look at page 6, this is the UNCTAD top right 15 

have –  

A. Sequel.  Page 6? 

Q. Page 6.  UNCTAD page 6, not your exhibits. 

A. Yeah, no, no I understand. 

Q. If you look at the second paragraph there on page 6? 20 

A. Yep. 

Q. It says, “The contemporary meaning of the FET, Fair and Equitable 

Treatment standard rests on interpretations by individual, ad hoc, 

arbitral tribunals with no effect of a pallet review.  This opens this 

standard to inconsistent interpretations.”  Do you see that there 25 

A. Yes I do. 

Q. Yeah.  And then if you look at the executive summary which is back a 

couple of pages, it’s roman page what is it, 13 I think.  It says there, 

paragraph 2, “The wide application of the fair and equitable treatment 

obligation has revealed it’s protective value for foreign investors.  It has 30 

also exposed a number of uncertainties and risks.”  Now my question to 

you is, I’m just wondering whether you haven’t been a bit selective in 
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your use of this UNCTAD document in support of your contention about 

the convergence of concepts? 

A. I don’t think I’ve been selective in my interpretation.  I think that both 

Professor Kawharu and I both agree that there has been a greater 

convergence in the nature of the fair and equitable treatment standard.  5 

And I don’t want to go into too much detail on this but there was an 

interpretation right back in 2000 and – oh in 1926 which was then used 

in later tribunals and then it went a bit differently, and then in the case of 

Waste Management they then said that there was an evolving 

interpretation that customary and international law evolves and that they 10 

set out an interpretation which I think is quoted in my affidavit in my first 

affidavit in paragraph 74.  And that refers to conduct that is arbitrary, 

grossly unfair, unjust or idiosyncratic, is discriminatory and exposes the 

claimant to section or rational prejudice, or involves a lack of due 

process leading to an outcome which (audio cuts out 09:43:36-38).  So 15 

that is quite – that interpretation was the standard that was used in the 

Bilcon case, so there does seem to be a convergence –  

Q. But they disagreed on the application didn’t they? 

A. Absolutely.  Absolutely, and I don’t disagree with that, and I have also 

indicated that myself, that the standard is one thing.  So there’s a 20 

convergence on the standard, the application of that standard is much 

more difficult, and when it comes to the application of the standard it is 

the issue of legitimate expectations which Professor Kelsey has referred 

to which is the most difficult. 

Q. Mmm. 25 

A. Now in the case of legitimate expectations the TPP, on the – in the 

description of fair and equitable treatment in Article 9.6 it specifically 

states here that, “For greater certainty, the mere fact that a party takes, 

or fails to take an action, that maybe inconsistent with an investor’s 

expectations does not constitute a breach of this article, even if loss or 30 

damage is suffered.”  So the mere fact – so in other words you cannot 

have a claim based on legitimate expectations alone, so – and I think 

that that’s actually really important.  That’s an important constraint on 
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the use of use by an investor of the fair and equitable treatment 

standard.  So like in all of these things you have to look at the particular 

agreement and see what the particular agreement says.  The issue with 

the fair and equitable standard is that in many cases there are previous 

cases which have interpreted different agreements and so that is of 5 

course if you have got a different interpretation of a different agreement 

you might have a different outcome and that is also an element to the 

unpredictability, it’s because the agreements differ and some are very 

old style agreements, you know, back from the ‘80s and ‘90s which 

don’t have protections in them and I don’t think you can compare those 10 

old style agreements with TPP which is the agreement which actually 

includes a lot of the safeguards, what I termed safeguards in the 

substantive obligations themselves. 

Q. But aren’t there, for the reasons that Professor Kawharu gives and also 

supported by Professor Kelsey problems with this issue of legitimate 15 

expectation? 

A. There have been –  

Q. Because the definition you talk about or the express reference to it in 

TPPA doesn’t resolve all the issues, doesn’t it? 

A. No, I agree it doesn’t resolve all the issues, but again you need to look 20 

back at the definition of fair and equitable treatment in Article 9.6(2) 

which includes the obligation not to deny justice in criminal, civil or 

administrative judicatory proceedings in accordance with the principle of 

due process.  So when you asked yesterday what my concern with due 

process was, this is why I have a concern with due process that the 25 

standard of fair and equitable treatment as it’s set out here is very much 

a standard which is linked to due process. 

Q. Professor Kelsey in her evidence described the engagement between 

you three experts as constructive, do you agree with that? 

A. Absolutely. 30 

Q. Yes.  Shouldn’t it have taken place?  Wouldn’t it have been prudent, 

wise for it to have taken place on an earlier occasion, some of these 
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issues could’ve been aired or ironed out in advance to committing to the 

TPP? 

A. I can’t speak to that.  That’s not a question that you should put to me.  I 

valued very much the exchange, I always value exchanges with both 

Professor Kelsey and Associate Professor Kawharu. 5 

Q. Yes, thank you Dr Ridings, those are my questions. 

JUDGE DOOGAN: 
Thank you Mr Andrew.  Mr Williams? 

TE KANI WILLIAMS: 
Yes, good morning Sir. 10 

(09:47) TE KANI WILLIAMS TO DR PENELOPE RIDINGS: 
Q. Good morning Dr Ridings.  The problem with going second is a lot of the 

questions have been already asked, so I will try not to duplicate the 

questions that my friend has already asked you yesterday and this 

morning, but I will take a slightly different tact to my friend.  I take you 15 

back to your affidavits, I suppose, just in terms of the very first affidavit 

you filed, document #A016.  You set out there in paragraphs 1 to 7, the 

background and experience you have had and the approximate 

27 years-odd working for the Crown to 2015, that’s correct? 

A. That’s correct. 20 

Q. I don’t see and this is not a criticism, but I don’t see any particular 

experience in Treaty of Waitangi matters, would that be accurate? 

A. No particular experience in Treaty of Waitangi matters.  I was however 

as director of the legal division involved in some issues as part of my 

role as director in terms of the working group, the World Forum on 25 

Indigenous Peoples in particular and the work that was going on in that 

forum. 

Q. Yes, but nothing in this particular forum, you’ve never advocated in this 

forum previously for example? 

A. I was a witness in this forum for the water case. 30 

Q. So that’s just recently isn’t it? 
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A. Yes. 

Q. But apart from that, nothing prior to that? 

A. It wasn’t that recent, it was a few years ago now. 

Q. Yes, okay, thank you.  So therefore in terms of in comparison with your 

experience in international trade agreements, that experience within this 5 

jurisdiction would be fair to say limited? 

A. I agree it’s not as great as the experience in the international trade area 

or international law area. 

Q. All right and just checking you haven’t written anything of any academic 

note in relation to this jurisdiction, have you? 10 

A. No. 

Q. But you have, as you indicated with my friend, had some prior 

experience for example with the Trans-Pacific strategic economic 

partnership agreement, correct? 

0950 15 

A. That’s correct. 

Q. All right, and so from that perspective would it be fair to say that you’re 

keen to ensure that this particular agreement progresses? 

A. That the TPP progress? 

Q. Yes, it follows on from a previous agreement that you have had 20 

engagement with, doesn’t it? 

A. Yes, I mean you are asking me for my opinion on the TPP and that is 

not really something I am here to provide.  I am here to provide my 

expert opinion on the Treaty of Waitangi exception. 

Q. Yes, well that has been part of your evidence to this Tribunal. 25 

A. Yes. 

Q. All right, so just turning to paragraphs 8 of your first affidavit, I suppose I 

am more keenly interested in the first three aspects of paragraph 8 

which is the precise meaning of the Treaty of Waitangi exception, the 

meaning of the chapeau and the legal effect.  You’d accept that in terms 30 

of drafting the utilisation of terminology and the precision of terminology 

is key in these type of agreements, you’d accept that? 

A. Yes, I do. 
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Q. All right, and so it’s – obviously you’d want to avoid ambiguity where it’s 

possible? 

A. Yes. 

Q. All right, so for my client and I don’t know if you’ve seen the evidence 

that Professor Margaret Mutu has filed, one of her concerns is the use 5 

of terminology such as the Treaty, the English component of that.  Have 

you seen Professor Mutu’s evidence? 

A. Yes, I have. 

Q. Okay, and so her evidence is document #A020 in this inquiry and it is at 

paragraphs 31 and 32, she talks about the distinction between and the 10 

discourse between the English and the Māori versions.  Are you aware 

of that discourse in the distinctions? 

A. Yes, I am. 

Q. All right, and have you had cause to reflect upon the stage 1 Tribunal 

report, “He Whakaputanga me te Tiriti?” 15 

A. I have seen a summary of it, I haven’t read the entire report. 

Q. Okay.  Sorry, should’ve brought my glasses.  Because you have only 

seen a summary, perhaps I will read to you a particular passage from 

the report if you don’t mind and see if you agree with their filing.  At 

page 522 of that report, they say, “We agree with the approach adopted 20 

by the Tribunal in previous reports which have given special weight to 

the Māori text in establishing the Treaty’s meaning in effect.  They have 

done so because the Māori text was the one that was signed and 

understood by the rangatira and indeed signed by Hobson himself and 

this was endorsed by the Tribunal saying that should any question 25 

arise,” – sorry, which endorsed a submission of the 

Department of Māori Affairs, which suggested that should any question 

arise of which texts should prevail, the Māori text should be treated as 

the prime reference.  Is that a matter you would agree with? 

A. Yes. 30 

Q. You do.  So why then would you not refer in the TPPA to Te Tiriti rather 

than the Treaty? 



351 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

A. Because when you’re dealing with an international agreement it is 

unusual to use a word that might need to have further explanation to the 

other side. 

Q. All right. 

A. So the Treaty of Waitangi is understandable for the other side.  Can I 5 

also explain again as I tried to before that when the – when you try to 

negotiate the Treaty of Waitangi clause you need to explain the Treaty 

and you need to explain both the English and the Māori versions of the 

Treaty and also what you need to do is ensure that there is an 

understanding of the Treaty of Waitangi.  The important point though in 10 

this is that the interpretation of the Treaty of Waitangi is not up for a 

Tribunal to interpret, so – 

Q. Yes, I will come to that point, I will come to that point, but perhaps we’ll 

just stay on the point I am trying to make at the moment.  So why then, 

given your explanation just now, would you not have both reference to 15 

Te Tiriti and the Treaty there?  If you’re having to explain both the Māori 

and English version, why would you not therefore have both 

terminologies? 

A. You could have both terminologies, the question then becomes is to 

whether in an international agreement you need to have the two – 20 

Q. But why would you not need to have – sorry, why would you not need to 

have reference to the two official languages in a particular document? 

A. Ah – 

Q. When it’s available and it’s part of the matter that you are explaining to 

the other parties? 25 

A. The general, ah, approach in international treaties is not to include, you 

know, alternative languages in the text. 

Q. Right, so that is the general practice. 

A. That’s the general practice. 

Q. But there is nothing which restrains you from doing so, is there? 30 

A. The only thing that constrains you is the ability to get agreement from 

the other side. 
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Q. All right, but if you don’t put it in there, there is no opportunity to ask is 

there? 

A. If you don’t put it in the draft text that you place on the table, there’s no 

opportunity to ask. 

Q. Yes, correct, all right.  Okay now just looking at paragraph 10.2 of your 5 

first affidavit, you talk there about the Treaty of Waitangi exception 

provides protection for Māori to enable more favourable treatment to 

Māori, something which I will expand a little upon later.  But doesn’t it 

actually provide an opportunity for protection rather than actual 

protection itself? 10 

A. I don’t – sorry, I don’t quite know where you are going – what that 

question – could you repeat the question? 

Q. Well you say at 10.2, the Treaty of Waitangi exception provides 

protection, but it only provides protection if, as you said, in several 

answers to my friend Mr Andrew, if New Zealand decide to do that.  So 15 

the clause only provides the opportunity for protection, it’s not protection 

unless it’s enacted. 

A. It’s not, what it does is that it enables New Zealand to – 

Q. Make that decision? 

A. – use that clause as a defence, so as the chart kind of indicates as well 20 

that Mr Heron submitted yesterday it comes at the end, so in that sense 

if there’s no need to rely upon it, it would not be invoked, but if there is a 

need to rely upon it, it will be invoked. 

Q. Well that’s a timing issue which I think I'll address with you a little bit 

later on.  But I suppose my point is that the language in the exception 25 

clause is permissive rather than active or obligatory, is that accurate? 

A. Yes, it’s permissive because the agreement is between New Zealand 

and another country and so it’s permissive in the sense that it’s a right 

for New Zealand (microphone turns off at 09:58:00 – 09:58:29) 

JUDGE DOOGAN: 30 

Just pause while we retrieve you. 
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TE KANI WILLIAMS TO DR PENELOPE RIDINGS CONTINUES: 
Q. Yes, I think it’s working now Dr Ridings. 

A. Hello, oh, that’s much better.  So sorry. 

Q. Well the question you were responding to was the term, sorry the clause 

is permissive language rather than active or obligatory? 5 

A. Yes, that’s right. 

Q. So you were responding to that issue. 

A. Yes, and what I was trying to explain is that it is a right for New Zealand 

as a State – 

Q. Yes. 10 

A. – that it can exercise vis-à-vis the other State.  So in other words it is a 

right for New Zealand that the other State must accept. 

Q. Yes. 

A. So it is not obligatory in a sense of – 

Q. Yes. 15 

A. – between the Crown and Māori, because that’s – it’s a right for 

New Zealand. 

Q. Yes, yes, I accept that.  All right, just moving on slightly from there 

because I will come back to that point a bit later on.  Just looking again 

at your clauses 10.2, paragraphs 10.2 to 10.3, your reference to Māori, I 20 

just want to be sure about the terminology, the reference to Māori and 

it’s differing as you go through your various affidavits, but that’s meant 

to be utilised in a wide sense, it’s not meant to be restricted to Māori 

business or Māori organisations, is that accurate? 

A. That’s accurate, yes. 25 

Q. All right, so that would incorporate therefore iwi, hapū, whānau, correct? 

1000 

A. Correct. 

Q. All right, so in terms of who might be affected therefore, it goes beyond 

Māori business, there are other organisations, other groupings who are 30 

potential or may potentially be affected by the implementation of this 

agreement would you accept that? 

A. Yes. 
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Q. All right, and you would expect those Māori to be interested in its 

implementation, wouldn’t you? 

A. Yes. 

Q. All right, so iwi authorities such as those that I represent and have been 

recognised by the Crown as large natural groupings, you would be 5 

aware wouldn’t you from Mr Harvey and Mr Walker’s affidavits to some 

extent that there has been fairly limited engagement with any of those 

groupings? 

A. I have read their affidavits and again that’s not really a question that you 

should be putting to me. 10 

Q. Well I'll put it to them as well but all I'm asking is that you’re aware of it? 

A. I'm aware of it. 

Q. All right, and I think you said in response to questions from my friend 

Mr Andrew that it’s a part of State policy in engaging in international 

treaties, do you recall that? 15 

A. A part of State policy to engage in international treaties? 

Q. Yes, yes. 

A. It is part of the New Zealand Government’s approach – 

Q. Yes. 

A. – to international affairs is a rules based approach which encourages 20 

greater – 

Q. Trade for example? 

A. Well not just trade but rules across the board. 

Q. All right, and do you consider that policy to be unqualified? 

A. Well, it is not – the Crown has the executive authority to enter into 25 

international agreements.  How the Crown actually goes through the 

process of entering into those international agreements is something 

which it may differ depending on the circumstance. 

Q. All right, and in terms of that circumstance that you’ve just referred to, 

are you aware of the evidence given by Mr van Boheman on behalf of 30 

MFAT in 2007 of behalf of the Crown regarding policy for detailed 

consultation of the specific international instruments to the Wai 262 

Inquiry? 
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A. Yes, I am. 

Q. You are, all right and you should therefore be aware about the strategy 

for engagement with Māori on international treaties? 

A. Yes, though I confess I have not read it for a long time. 

Q. All right, but that strategy was developed by MFAT and Te Puni Kōkiri in 5 

2001, is that correct? 

A. That’s – I think that’s around that time, yes. 

Q. All right, and that is a policy which was endorsed by Cabinet and so is a 

matter that should be progressed by Crown departments? 

A. Yes. 10 

Q. All right.  So I'm not sure if I should put these next questions to you or 

whether I should put these to Dr Walker, but I will put them to you 

anyway and you can respond how you feel.  But at page 676 of the 

Wai 262 Report, the Tribunal set out there that the objectives of the 

Māori Engagement Strategy are to identify areas of developing 15 

international law of relevance to Māori interests and the Crown’s 

Treaty of Waitangi relationship, in particular new international treaties 

potentially relevant to Māori, secondly to ensure that issues of relevance 

to Māori and international treaties are identified early and that 

engagement with Māori on a particular treaty is appropriately tailored 20 

according to the nature, extent and relative strength of the Māori interest 

and thirdly, ensure that engagement with Māori is effective and efficient 

in its use of Government resources.  Go on to say the strategy makes 

the lead agency in any international process responsible for determining 

the nature and degree of engagement with Māori.  So in relation to the 25 

TPPA agreement, are you able to say how the Government have 

followed that strategy? 

A. I'm not, I just – I'm not familiar enough with the consultation that took 

place during TPP to be able to answer that question.  I have read the 

affidavits but I was not involved and so I'm not really competent. 30 

Q. All right, so perhaps we should put those questions to both Mr Harvey 

and Mr Walker? 

A. Yes. 



356 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

Q. All right.  Sorry, I'm just trying to locate a particular document, okay.  

All right, coming back to paragraph 10.2 of your first affidavit, we 

discussed or I put to you the premise that the language is permissive 

and rather than sort of active or obligatory.  And you’ve said that the 

clause is self-judging in 10.3.  That effectively means Māori are 5 

dependent completely upon the Crown in exercising or giving effect to 

that clause, is that correct? 

A. Yes, but I would add to that though, that speaking as a counsel before 

International Dispute Settlement Tribunals and a counsel for the 

Government, I could not imagine a situation where the – where 10 

New Zealand would not seek to use any defence it would have available 

to it. 

Q. Yes, I might have to come to that timing issue soon then, but just before 

I do, your counsel yesterday submitted that New Zealand haven’t been 

required to or haven’t had litigation based on the Treaty exception 15 

clause.  I think you referred to that at paragraph 27 of your second 

affidavit.  I suppose the point is for New Zealand they’ve never actually 

given effect to the Treaty exception clause, have they? 

A. No, you can only give effect to the Treaty exception clause if there is a 

case brought against New Zealand where the issue actually arises.  So 20 

the issues has not arisen, so that’s the answer.  The answer is the issue 

hasn’t arisen. 

Q. Well, the issue, I suppose I'm going to come to the timing issue then, 

because I need to clarify this for myself, isn’t it the situation that in giving 

effect to the Treaty exception clause, the Government first has to accept 25 

that it has an obligation to Māori under either the Treaty or under some 

other premise, correct? 

A. The – 

Q. I think you refer to this at paragraph 9 of your second affidavit. 

A. I mean at the end of the day, sorry, it’s a timing issue again. 30 

Q. Yes. 



357 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

A. At the end of the day, yes, New Zealand has to accept that the 

treatment, the preferential treatment that it gave preferential treatment to 

Māori. 

Q. Yes, so it has to identify that there is something which they need to 

exercise a decision in favour of Māori or treatment in favour of Māori 5 

before they can then say, “Okay, now we need to give effect to the 

Treaty exception clause.” 

A. Yes, but that decision takes place way, way, way early – 

Q. That’s correct, that’s my point. 

A. – so in other words that decision, that decision takes place as part of the 10 

domestic consultation on a particular measure that might be taken.  So 

even before you get to you know Investor State Dispute Settlement, that 

takes place within the domestic context and so there are mechanisms 

within the domestic context – 

Q. Yes. 15 

A. – to actually assist the Crown in fulfilling it’s – 

Q. Yes, that is kind of my point Dr Riding. 

A. Yes. 

Q. So that there is a decision which is made early before there is any 

dispute which arises? 20 

A. Absolutely. 

Q. All right and I think your counsel mentioned in opening that one of the 

mechanisms for identifying the interests is not just domestic, which 

you’ve referred to, but also there’s an international measure as well, 

correct? 25 

A. There is a – 

Q. He mentions this at 7.4 of his opening submissions. 

A. Yes, I think that what – 

Q. And in response to His Honour he said that was – he referred to 

UNDRIP – 30 

A. Yes, so my understanding of Mr Heron’s opening and these if I'm wrong 

on this, but my understanding is that there is international mechanisms 

such as the complaint procedure under the convention on racial 
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discrimination.  There is also UN Treaty bodies which look at things 

such as compliance for the international civil and political rights 

convention and in those contexts issues such as foreshore and seabed 

have been arisen in the past. 

1010 5 

Q. Yes, okay, well doesn’t the UNDRIP also say at Article 32 and if people 

want to refer to it, it’s within document J, page 70 of Professor Kelsey’s 

attachments, “States shall consult and cooperate in good faith with the 

indigenous peoples concerned through their own representative 

institutions in order to obtain their free and informed consent prior to the 10 

approval of any project affecting their lands or territories in other 

resources, particularly in connection with the development, utilisation or 

exploitation of mineral water or other resources.  Now that didn’t occur 

her with the execution of the TPPA agreement, did it? 

A. I would – my understanding again is a consultation issue on which I'm 15 

not qualified. 

Q. All right. 

A. But I would just go on though and explain a bit more about the 

UN Declaration on the rights of indigenous peoples.  It is a Declaration – 

Q. Which New Zealand have signed up to? 20 

A. Well New Zealand at the time of agreeing to the Declaration, 

Dr Pita Sharples at the time actually set out the, I'm going to call it the 

framework for New Zealand’s Agreement to that Declaration and that 

framework included the Treaty of Waitangi and the domestic 

mechanisms. 25 

Q. Yes, but it didn’t – 

A. I don’t have that in front of me but I am aware of it. 

Q. But they weren’t divorcing themselves from the articles of UNDRIP, 

were they?  They’re still buying in to what the provisions were? 

A. But they – but if I put it in your terms, they bought into it under their 30 

conditions.  So in other words they brought into it under the conditions of 

the existing constitutional conditions existing in New Zealand. 

Q. So are you saying that Article 32 doesn’t apply? 
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A. What I'm saying is that Article 32 has to be read in light of the statement 

by Dr Pita Sharples at the time of New Zealand’s acceptance and again 

I don’t have that statement in front of me and I would also state, and this 

is as an international law, the UNDRIP is not legally binding on 

New Zealand.  It is a Declaration which New Zealand has signed up to 5 

and we support. 

Q. No, no, I accept that, I accept that, but as you have just said 

New Zealand signed up to it, so one would expect that that would follow 

the provisions of that particular agreement.  Is that not a reasonable 

expectation? 10 

A. When I come back to the – again what I said earlier that you have to 

read that in light of the statement of Dr Pita Sharples at the time of 

signing up to it. 

Q. Do we also read that in light of your counsel’s opening submission to 

say that those were international measures that are also available? 15 

A. There is – well yes, it is an international measure that is still available. 

Q. Yes, right, yes, thank you.  And so that is one mechanism and the 

second mechanism would be through the Crown recognising its actual 

Treaty obligations either in the English or Māori or – principle – of the 

text, or the principles, correct? 20 

A. That’s correct. 

Q. All right, and then they would communicate that decision either by way 

of implementing domestic legislation as you put it and advising the other 

parties or just by virtue of it being the domestic legislation being in 

existence? 25 

A. Yes, you don’t – well the normal process is you sign up to something.  

You then implement it through your domestic legislation and your policy. 

Q. Yes. 

A. And then you deposit what is called a deposit on instrument saying that 

you are now going to be legally bound by it and you send that around to 30 

the parties. 

Q. To the parties? 

A. Yes. 
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Q. Correct, so you are aware that this provision has been made in respect 

of Māori for example? 

A. I don’t quite understand the question, I think we may be talking at 

slightly crossed purposes.  The implementing legislation or a particular 

agreement – 5 

Q. Yes. 

A. – is implemented in New Zealand.  Now there is no checking up with the 

other party as to whether this implementing legislation is sufficient or 

not. 

Q. And that was my point. 10 

A. No, you don’t do that. 

Q. It’s by virtue of the existence of the legislation parties will be made 

aware that there is particular provisions in place? 

A. In my experience we do not tell other countries how we implement our 

international obligations, we just do it. 15 

Q. No, no, it’s just the fact that it’s there, that was my point. 

A. We don’t even tell them that – 

Q. No, no, I wasn’t saying you tell them, it’s just there. 

A. It’s just there. 

Q. Yes, thank you. 20 

A. It’s just there and we just say we’re going to ratify. 

Q. All right, so I think the question I therefore I have, which was a matter 

raised by one of the Tribunal members with Ms Mason in opening, is 

that the exception clause is not backwards looking, because you’ve 

already implemented the legislation, the provision has already been 25 

given effect to? 

A. That’s right, the clause doesn’t look backwards. 

Q. Yes. 

A. You’ve already – New Zealand has already taken measures to 

implement its obligations under the Treaty – 30 

Q. All right. 

A. – under the agreement and under the Treaty. 
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Q. Yes, so if as a result of the ratification of this Treaty there isn’t domestic 

legislation implemented to protect interest of Māori, then when does – is 

there another opportunity for the Treaty exception clause to be given 

effect to? 

A. The process is that you implement a particular Treaty at the time prior to 5 

ratification.  You then have to ensure that you continue to implement 

that Treaty as you’re going forward, that agreement going forward.  The 

Treaty of Waitangi exception is not a provision that New Zealand 

implements in and of itself, because it is a right, you implement your 

obligations. 10 

Q. Yes. 

A. You don’t implement your rights.  Your rights are vis-à-vis, the rights vis-

à-vis the State that the other party to the agreement. 

Q. Yes. 

A. So you then use that right later on, after you’ve taken measures to 15 

provide more favourable treatment to Māori. 

Q. All right, my point was it’s not a backward looking clause. 

A. No. 

Q. The implementation has already occurred? 

A. Ah – 20 

Q. You would argue that it’s already in place if an Investor State tried to 

issue proceedings? 

A. No, it’s not quite that simple.  It’s not quite that way.  The – 

Q. Well I think we need to get to the bottom of that. 

A. The cause is a – no, the clause is an exception. 25 

Q. Yes. 

A. So it’s a defence.  So you don’t implement it.  What happens is that after 

the agreements come into force, you know, 20 years down the track, 

New Zealand wants to implement a particular policy, which gives more 

favourable treatment to Māori then that Treaty of Waitangi exception 30 

can come into operation then.  So when you say it’s not backward 

looking, it has to be implemented in advance. 

Q. Yes, that’s my point. 
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A. Yes, but you don’t implement it in advance because it’s a right which 

you don’t implement. 

Q. No, you’re implementing it because you’re trying to give effect to an 

obligation between the Crown and Māori? 

A. You, you invoke it, maybe if we use that word rather than implement, 5 

you invoke it. 

Q. Yes, yes. 

A. You invoke the exception after you’ve taken a measure to fulfil your 

obligations to Māori. 

Q. All right and so just picking up on that point then, and it’s a matter which 10 

my friend Mr Andrew touched on and I unfortunately will have to touch 

on as well and this is about the issue of trying to give effect to the more 

favourable treatment for Māori provision.  The terminology more 

favourable for Māori, it’s been argued in several ways and I think you 

refer to it at paragraph 10.4 as there being a link between the measure 15 

and the reason or rationale for the measure, correct? 

A. Yes. 

Q. All right, so I just want to understand and it’s also something you said to 

my friend Mr Andrew yesterday and correct me if I'm wrong, but you 

seem to be saying that the action taken must actually be intended to 20 

provide something more favourable to Māori.  So if it was only an action 

that provided a benefit which was equal to – to benefits to non-Māori 

then the clause may not work, it may not apply? 

A. That’s right, because it might be considered to be, you know, arbitrary. 

Q. Yes. 25 

A. So in other words you’re just – it’s basically saying, you know, the other 

party would say to New Zealand, “Hey, you’ve tried to use this clause, 

but actually, you know, it’s not appropriate to use this clause.” 

Q. It’s wider than that, correct? 

A. Yes, so… 30 

Q. So doesn’t that water down the effect of the clause? 

A. The – 

1020 
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Q. Because if it’s not – if Māori came along and said, “I don’t want you to 

be fracking in this particular area,” and the Crown says, “Okay, we’re not 

going to allow fracking in that particular area,” but an investor – another 

state says, “But that benefit is actually available to all of those in that 

particular region,” then there’s no more favourable treatment to Māori 5 

then there is to non-Māori and so the clause won’t be given effect to. 

A. Well I think that the issue – that issue of you know, when you can use 

the clause and when it’s not appropriate really comes up when you’re 

talking about the arbitrary and unjustified discrimination.  So really – 

which again has – there must be a link. 10 

Q. But that’s the second step isn’t it, that’s the second step? 

A. Exactly. 

Q. You still have to take the first step which is to identify whether the action 

is more favourable for Māori or not. 

A. No, but the point is, is that that first step is self judging on which all the 15 

experts all agree, so it’s New Zealand to determine what’s necessary. 

Q. Yes. 

A. To provide more favourable treatment. 

Q. Correct. 

A. So that decision on what is necessary to provide more favourable 20 

treatment is not actually up for review. 

Q. No but what is up –  

A. What is up for review is that second bit. 

Q. Yes, correct. 

A. Which is the arbitrary and discrimination. 25 

Q. Yes, and so –  

A. Now the two are linked –  

Q. Yes sorry. 

A. – which is what I tried to say in my affidavit.  So the two are linked but it 

comes up in that second bit. 30 

Q. Yes correct.  And what I’m saying is that if in the second bit a state says, 

“Well hang on, you’ve said it’s favourable to Māori, more favourable to 

Māori, not just favourable but more favourable, but Joe Bloggs down the 
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road is getting the same benefit out of the same decision, so the fact it’s 

not more favourable for Māori and so therefore Māori don’t get the 

benefit out of the clause. 

A. In that case what the Government would be arguing is that it would be 

using as much evidence as it can to bolster its case than in fact – the 5 

fact that a measure assists everybody is – does not prevent the use of 

the clause, and you would look for the evidence of that in things such as 

the submissions before the select committee, the – you know the kind of 

background factual evidence that you would have to say that this was 

actually intended by New Zealand to provide more favourable treatment 10 

to Māori.  The fact that it actually helps other people as well, you know, 

is incidental so –  

Q. Well is it though because you say at paragraph 39.4, in any case the 

discrimination must be vis-à-vis persons of the other party.  It is likely in 

any such analysis that a Tribunal will take into account the treatment 15 

according to persons of other parties as well as Māori and non-Māori. 

A. Yes. 

Q. So –  

A. That’s my point. 

Q. Yes.  And the point is that you’ve just said other’s – where the benefit to 20 

others is ancillary actually isn’t accurate is it because if there is – are 

others that get the benefit then the clause is a waste of time? 

A. No, no.  You would look – again this is continuum, so where it’s purely 

for Māori interests fine. 

Q. Sure. 25 

A. Where it’s purely for, you know, all of New Zealand not fine.  Where 

does it sit in the middle is the issue that we – that you raised. 

Q. Yes. 

A. And I agree is a concern. 

Q. Yes. 30 

A. That it will be ultimately an issue for a Tribunal to look at on the facts. 

Q. Correct. 
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A. If New Zealand can demonstrate that the action was – provided it was 

not arbitrary, it was follow due process, it provided more favourable 

treatment to Māori, there was a link between the measure and the more 

favourable treatment to Māori, and there was evidence of all of that then 

it would be okay. 5 

Q. All right.  But the example I gave you was in relation – was a matter 

which my clients have raised in this inquiry which is around fracking, 

and the example I gave you was where Ngāti Kahu exercised mana 

whenua in their rohe have said, “You cannot continue to frack in this 

area,” which they have done.  They’ve issued correspondence to say it 10 

all to Crown about that issue.  However, if that occurred with the TPP in 

place and a state said, “Hang on, we want to keep doing that because 

the benefit that that group have asked for is not just for them it’s for 

New Zealand or the group as a whole in that area, “ then the Treaty 

exception clause can’t apply surely? 15 

A. Well no I think it can apply and that’s exactly the kind of situation where 

it could apply because there you’ve got a particular group which has got 

a particular concern about a particular rohe and they want to prevent 

fracking in that area and the Government says yes, this is to provide 

more favourable treatment.  This is preferential treatment to these – this 20 

group within this area, and yes I think you could.  The fact that it 

incidentally helps well other people who are living in that area. 

Q. But doesn’t that open up the argument for other states to make that 

exact point and so therefore the Government will face litigation on the 

premise that it hasn’t provided more favourable treatment to Māori? 25 

A. Well I think again we come back to the kind of hurtles and we come 

back to the – there’s got to be a case, so –  

Q. Yes. 

A. So, you know, we can’t – we come back to that issue. 

Q. All right.  Perhaps we will just have to disagree on that one. 30 

A. Agree to disagree. 

Q. Yes.  In terms of coming back now to paragraph 32.2 of your affidavit, 

you speak there about using the word including and the negotiations of 
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the New Zealand – Singapore close economic partnership agreement, 

correct? 

A. Yes. 

Q. And I think you talk about footnote (j) to your affidavit.  Could I just ask 

you to turn to that quickly?  It’s appendix (j) sorry. 5 

A. Yes its appendix (j). 

Q. Yes. 

A. This is the – just while somebody is finding the right document for me, 

this is the official information act –  

Q. That’s correct. 10 

A. That was provided to Professor Kelsey. 

Q. Yes. 

A. Yes so I have it here now thank you. 

Q. All right.  And just that letter to Professor Kelsey says, “This is in 

response to a request for background documents including 15 

communications with the Minister of Trade, Minister of Māori Affairs, and 

TPK relating to the original wording of the Treaty of Waitangi exception 

first used in the Singapore FTA,” correct? 

A. Yes. 

Q. All right.  Can I just ask you to have a look at pages 3 – firstly page 300 20 

of that particular appendix, do you have that? 

A. Yes. 

Q. And you’ll see there that there’s reference to a dispute about the 

wording of the CEP’s draft reservation on the Treaty of Waitangi.  This 

hasn’t been provided as part of the critique of the CEP written by 25 

Professor Jane Kelsey and circulated recently by Tariana Turia which 

refers to a view – I’m not sure what section 962(a) is but anyway, there 

needed to be a mechanism on how to interpret the reservation, i.e. to 

ensure that New Zealand Government would not be the sole judge and 

jury as to measures constituted fulfilment of its Treaty obligations.  30 

There are similar references at page 303, 304 to the same sort of 

reservations being expressed about the Treaty Reservation clause 
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which is in the Singapore agreement and effectively has been emulated 

in the TPPA agreement, so do you accept that? 

A. Yes. 

Q. Yes. 

A. Yes I accept that there were those reservations but I would also agree 5 

with the final sentence on that page 300 which says, “We noted in 

response it was not a function of the agreement with Singapore to 

determine the Treaty obligations to Māori, that was entirely a matter for 

New Zealand.”  That was what I was trying to get at, probably earlier. 

Q. All right.  But apart from that when you look at the reservations being 10 

expressed at pages 303 for example where the complaint is that it’s 

inappropriate for New Zealand Government to judge its own acts in 

breaching the Treaty or for the WTA to be its own Judge.  That’s at the 

top of the page.  It’s inappropriate for Government to determine when 

the Treaty clause should be applied.  Māori rather than Government 15 

should interpret the Treaty exemption clause and determine when it 

applies.  Over the page at 304, “There needs to be a process of Māori to 

ensure Government does put the Treaty clause into action when 

necessary.”  The clause – and further down, 304, “The Treaty clause is 

important as a precedent concerned that Māori should have to rely on 20 

Government to interpret the clause and put it in action.  These are – so 

therefore these issue are not new in terms of the provision of this Treaty 

exception clause are they? 

A. No.  And they raise – they raise an issue. 

Q. And it’s a continuing issue though? 25 

A. It’s an issue – it’s an issue about – the trouble is, is that we’ve never 

been in a situation where we’ve had to invoke the clause. 

Q. Correct. 

A. So you know, if we – my perspective is if we were in a position where 

the New Zealand Government had to invoke the clause it would do so.  30 

The reservations are, you know, reservations over whether the 

Government can be trusted to invoke that clause. 

1030 
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Q. Yes that’s precisely our reservation. 

A. Yes. 

TE KANI WILLIAMS: 
Sir I'm conscious of the time and I do have some way to go.  Will we be 

breaking at half past 10 or 11? 5 

JUDGE DOOGAN:   
We were going to break at 11. 

TE KANI WILLIAMS: 
All right.  So I’ll keep going then. 

JUDGE DOOGAN:   10 

All right. 

TE KANI WILLIAMS: 
I'm in your hands. 

JUDGE DOOGAN:   
With all due speed. 15 

TE KANI WILLIAMS: 
Yes I'm getting there Sir. 

TE KANI WILLIAMS TO PENELOPE RIDINGS CONTINUES: 
Q. So given the extent of that discourse or contest to the Exclusion Clause 

there doesn’t appear to have been a great deal of review of the clause 20 

which has now been implemented into the TPPA agreement. 

A. Again, my understanding is that there has been no and I think 

Professor Kelsey referred to this yesterday where she asked for an 

Official Information Act on any reviews of the clause and didn’t get 

anything so it depends on what you mean by word review.  When – as I 25 

tried to explain to Mr Andrew, when you actually place the clause on the 
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table you do actually look at it and support it with the other party and 

argue in favour of it. 

Q. All right.  But given that and you’ve said this morning that there has 

been value, you said, that of having an engagement between yourself 

and Professor Kelsey and Associate Professor Kawharu.  And you’re 5 

aware that Professor Kelsey has as far back as 2000 expressed 

reservations about the clause and its structure.  Why would you not then 

encourage engagement prior to executing this agreement? 

A. Well first the reservations that Professor Kelsey raised back in 2000 

were over whether the clause would actually be – whether the 10 

Government could be trusted to use the clause, so that’s not to do with 

the drafting – 

Q. I don’t think that’s changed – 

A. – of the clause. 

Q. – Dr Ridings. 15 

A. What’s that? 

Q. I don’t think that’s changed. 

A. No I agree.  So – and then the question then comes as to, you know, 

what else – what value the expert exchange has been and it has been 

very valuable but that shouldn’t be taken to mean that there has not 20 

been an exchange with TPK for example as the Exception is tabled at 

each time at each negotiation. 

Q. Yes but an engagement with TPK is an engagement internally of Crown 

and Crown Departments and Crown processes isn’t it? 

A. Yes. 25 

Q. But it’s not an external engagement with anyone of note such as 

Professor Kelsey who has written on the Treaty of Waitangi is it? 

A. Yes, no and I accept that.  And the importance of the expert exchange 

as well has been – I mean I haven't changed my view on the clause, I 

believe the clause is sufficient protection and I think I’ve made that clear 30 

in my affidavits.  So in a sense the expert exchange has been really 

useful for me to have an opportunity to try to persuade my colleagues of 

that. 
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Q. I suppose the test though is when someone issues litigation in respect 

of that clause because you’re confidence is based on the fact that no 

one has. 

A. It’s not only based on that.  It’s also based on my legal interpretation of 

the clause. 5 

Q. All right, but that legal interpretation will only get tested once someone 

sues you on it? 

A. Well yes, and touch wood they don’t, but I think that if that did happen 

then there is a sound legal reasoning for the position that the 

New Zealand Government would put. 10 

Q. Yes, but again the test will come when litigation arrives, if it does? 

JUDGE DOOGAN: 
Mr Williams, sorry to interrupt you, but we’re looping back on the ground 

we’ve covered. 

TE KANI WILLIAMS: 15 

Yes, I will move on Sir. 

TE KANI WILLIAMS TO DR PENELOPE RIDINGS CONTINUES: 
Q. Just looking at paragraph 44 of your affidavit and the last sentence 

where you say, “A panel established under Article 28 may be requested 

to determine only whether any measure referred to in paragraph 1 is 20 

inconsistence with a party’s rights under this agreement.”  I suppose the 

question is how then do you determine whether New Zealand has 

appropriately applied the exclusion clause unless you give some 

consideration to the nature and obligations arising from it? 

A. I'm not quite sure, sorry, I'm not quite sure I understand the question.  25 

This part of the clause is relating to State to State Dispute Settlement? 

Q. Yes. 

A. So you’re wanting to question the State to State issues? 

Q. Well in this issue, yes.  So if a panel is established to determine whether 

or not the clause has been appropriately applied, correct? 30 

A. The panel, this is a State to State panel that we’re talking about – 
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Q. Yes. 

A. – which would be that the other State complains that New Zealand has 

breached its obligations under the agreement. 

Q. Yes. 

A. the panel is established and in that case the panel doesn’t look at the 5 

interpretation of the Treaty of Waitangi. 

Q. Yes. 

A. It’s only when – 

Q. The clause has been defined – 

A. It looks at, whether it looks at the chapeau, whether its arbitrary and 10 

unjustified discrimination. 

Q. Yes, so my question is how realistically does the panel do that without 

some knowledge or consideration of the nature of obligations which 

arise out of the Treaty? 

A. In my experience again, what would probably happen in practice is that 15 

the New Zealand Government in response would put evidence before 

the panel of the obligations and I would imagine and I could not imagine 

a situation where it would not, it would lead expert witness in evidence 

from Māori as to the meaning of the – as to the facts that these 

measures were not arbitrary and that they were to fulfil – 20 

Q. Well you’ve just said they would lead evidence from Māori, but there’s 

nothing here which stipulates that that in fact will occur, is it? 

A. No, and I agree, but that is – 

Q. You’re guessing therefore that it will occur? 

A. Well, I'm not guessing that it’s based on an understanding of how a 25 

counsel would lead evidence in an International Dispute Settlement 

Tribunal. 

Q. All right, but historically the Crown have led evidence on the application 

of Treaty clauses and the Treaty itself by commissioned and Crown 

employees, correct? 30 

A. Ah – 

Q. Particularly in this jurisdiction? 

A. I agree in this jurisdiction yes. 
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Q. And they haven’t necessarily been Māori? 

A. Yes, but I think that the point that I'm trying to make and I'm trying to 

make this succinctly, it is different in an International Dispute Settlement 

Tribunal where you are arguing as the State and as a unitary State and 

use all the possible defences and all the possible experts that you can 5 

to bolster your case, why wouldn’t you? 

Q. Well certainly, why wouldn’t you?  I suppose the question is – the issue 

though is that there is no expressed right for Māori to have a presence, 

there’s no expressed right for them to present evidence unless the 

Government or the Crown says, “We want that person to do so.” 10 

A. Yes, and that is a domestic matter between the Crown and Māori. 

Q. Yes. 

A. It’s not a matter for the Treaty exception. 

Q. Yes, and so where you say at paragraph 36.4 of your affidavit that, “A 

Tribunal may seek evidence of the obligations under the 15 

Treaty of Waitangi in such circumstances New Zealand’s domestic law 

may be raised as a matter of fact before the Tribunal.  Is there a 

particular domestic law that you had in mind? 

A. Well I was thinking in general of the Treaty of Waitangi and also the – 

you know, you potentially also have Waitangi Tribunal reports that you 20 

could also lead evidence of. 

Q. Yes, so neither of those are actually domestic law.  So it does go 

beyond just specific legislation, is that what you’re saying? 

A. Absolutely. 

Q. All right. 25 

A. Yes, I could’ve in that sentence extended it broader. 

1040 

Q. Yes, okay.  Just turning now to your second affidavit Dr Ridings.  Just at 

paragraph 11.1, do you have that?  You seem to be referring there to a 

discussion, debate you’re having with Professor Kelsey about what the 30 

Tribunal can inquire into.  I guess it’s – what we’re – it still comes to the 

same point doesn’t it, whether it’s about impugning the Crown’s 

judgment or whether it’s inquiring into whether the exception has been 
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applied in good faith, the decision still has to be made by the Tribunal 

and the difference between the two are relatively schematic, is that 

accurate? 

A. No I wouldn’t say it’s a schematic difference, it’s a – they are different 

provisions so it’s up for New Zealand to decide whether a measure is 5 

necessary. 

Q. Yes. 

A. What that paragraph is talking about is Professor Kelsey saying well a 

Tribunal could actually look at whether it’s necessary.  What I’m saying 

is that no, a Tribunal could not do that but on the other hand it could 10 

look at whether it’s arbitrary in unjustified discrimination. 

Q. All right.  Just a last matter that I will put to you Dr Ridings, when 

Professor Kelsey gave evidence I put to her other free trade agreements 

and legislations so in fairness I should put them to you as well.  One of 

those was the – whether or not you were aware that Canada has a free 15 

trade agreement with Peru back in 2009 which incorporates a separate 

agreement on the environment.  Are you aware of that? 

A. I am aware of it but I must confess not to having actually read the 

separate agreement on the environment 

Q. All right.  Well I will read out the clause ‘cos I did so with 20 

Professor Kelsey.  Article 5 of that agreement which deals with 

biological diversity talks about the parties reiterating their commitment 

as established by the convention on biological diversity.  To respect, 

preserve and maintain traditional knowledge, innovations, and practices 

of indigenous in local communities and it goes on.  Why would you not 25 

have a clause like that in the TPPA? 

A. Well my understanding is that there is a specific chapter on 

environmental matters in TPP, and though I – my recollection might be a 

bit bad, it doesn’t include a specific clause like that. 

Q. Sure.  Does it respect, preserve and maintain traditional knowledge, 30 

innovations and practices of indigenous and local communities? 



374 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

A. There is not a specific provision in that but you have got to remember 

that both New Zealand and Peru are parties to the convention on 

biological diversity. 

Q. Yes. 

A. So that language is taken from the convention, so that – so 5 

New Zealand’s already bound by it.  My understanding is that language 

is already in the convention on biological diversity and so New Zealand 

has already –  

Q. Except this is a free trade agreement just between Peru and Canada. 

A. Yes that’s right. 10 

Q. And that’s been implemented by the Canada-Peru Free Trade 

Agreement Implementation Act, are you aware of that? 

A. From you now yes. 

Q. Oh okay.  All right.  Are you also aware that Canada also has similar 

environmental side agreements with Chile, Costa Rica, Colombia, 15 

Panama and Honduras? 

A. From you now yes. 

Q. Not previously then? 

A. I knew that they had agreements with Chile and a number of other 

countries. 20 

Q. All right.  I also put to Professor Kelsey the fact that Peru has a regime 

for the protection of collective knowledge of indigenous people’s 

associated with biological sources, and that’s back in 2002, were you 

aware of that as well? 

A. Yes generally. 25 

Q. And the suggestion was that it was one of the first comprehended 

through generous domestic laws aimed at protecting collective – 

traditional knowledge associated with biological resources, so were you 

aware of that? 

A. I wasn’t aware that it was one of the first but yeah. 30 

Q. All right.  I suppose – oh sorry the last matter is you talk about Thailand 

this morning too I think, in your engagement with my friend Mr Andrew. 

A. Yep.  Actually Mr Williams, if I could just interrupt you –  
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Q. Yes. 

A. – and I seek your indulgence. 

Q. Absolutely. 

A. When you talk about traditional knowledge I’m remiss if I don’t actually 

refer you to Article 29.8 of the TPP agreement which actually says, 5 

“Subject to each parties international obligations each party may 

establish appropriate measures to respect, preserve and promote 

traditional knowledge and traditional cultural expressions. 

Q. Excellent. 

A. So that is a useful mechanism in TPP which includes the US which is 10 

not a party to the convention on biological diversity. 

Q. Yes. 

A. So it does enable New Zealand to develop it’s measures to promote and 

protect traditional knowledge, so I can’t leave that issue without 

mentioning that so thank you. 15 

Q. That’s all right.  Sir, those are my question. 

JUDGE DOOGAN: 
Thank you. 

ANNETTE SYKES: 
I’ll try and complete this before the morning adjournment. 20 

(10:45) ANNETTE SYKES TO DR PENELOPE RIDINGS: 
Q. Good morning Dr Ridings, lovely to have another Rotorua girl present 

today.  So can I just take you first – just a couple of tidy up matters, I 

think they are quite significant.  Can I take you to your first affidavit at 

paragraph 24, following on really from discussions by my friend 25 

Mr Williams this morning, and I think it’s quite significant.  So I would like 

you to look in particular, the questions of favourable treatment and the 

relative standards in comparative tests which is at paragraph 20.4, 24.4.   

 

For the benefit of the people here I will read it out, you say, “For the 30 

exception to apply the treatment accorded to Māori would have to be 
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more favourable treatment, so the existence of more favourable 

treatment is a threshold before the exception applies, is that right? 

A. The – New Zealand would have to consider that it is more favourable 

treatment provided to Māori. 

Q. So it’s a threshold? 5 

A. It’s a threshold that New Zealand has to consider. 

Q. But I understood from your answers to my friend that you are now 

suggesting that there would need to be a question of whether it is 

arbitrary or unjustified discrimination, so it seems you have shifted your 

position and that’s really what I’m exploring with you.  Have you shifted 10 

your position from your first affidavit? 

A. In the first affidavit I was drawing a distinction – well we were looking at 

the comparative in more favourable to what, and I was looking at the 

rational relationship between the objective and the measure, and I think 

we talked about that with Mr Williams.  What I – I haven’t necessarily 15 

shifted my – at the same time I was arguing that this was a self judging 

clause that’s up to New Zealand to determine what is necessary to 

provide more favourable treatment.  I think at the end of the day a 

tribunal would look at the issue of more favourable but I think there is an 

argument that you can put that, that they shouldn’t do so, that they can 20 

only look at the chapeau.  So in a sense that I have developed my 

arguments I have developed it more in favour of ability to actually are 

you in favour of a less Tribunal intrusion into this issue. 

Q. Can I now move to another matter that you raised yesterday with my 

friend Mr Andrew, can I please, for the benefit of the audience have 25 

paragraph 268 of Associate Professor Amokura Kawharu’s affidavit, and 

this is in the opening questions between, just to refresh your memory, 

yourself and Mr Andrew.  And you were talking about the unique nature 

of the New Zealand Treaty exception and that was with something you 

agreed on, is that correct? 30 

A. Yes that’s correct. 

Q. Could you please read out, for the benefit of the audience, the rest of 

that paragraph from Associate Professor Amokura Kawharu? 
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A. Yes.  Starting from – just remind me where I should start from? 

Q. I think we might read the whole lot, might give it context. 

A. The whole of paragraph 268? 

Q. Yes if we –  

JUDGE DOOGAN: 5 

Sorry Ms Sykes, why do we need to read it out? 

ANNETTE SYKES: 
It’s just – I’m just worried about – people don’t understand Sir.  My clients 

have come here and a lot of them don’t understand what’s –  

JUDGE DOOGAN: 10 

All right, we will have it on the screen. 

ANNETTE SYKES: 
Okay.  It wasn’t there before a lot of the time Sir. 

JUDGE DOOGAN: 
Oh okay. 15 

1050 

ANNETTE SYKES TO DR PENELOPE RIDINGS CONTINUES: 
Q. So I just want to emphasise that she’s also identified, quite properly, the 

adequacy of the particular exception has problems doesn’t it? 

A. Associate Professor Kawharu and I differ over the, over the – 20 

particularly over the scope of the more favourable treatment and 

whether that would be sufficient.  So we do differ over that. 

Q. Can I ask you to read her paragraph there? 

A. Yes. 

Q. “It’s quite clear that the adequacy is compromised because it does not 25 

fully reflect the comprehensive nature of the TPPA.  It has not evolved in 

light of changing jurisprudence and finally its scope does not account for 

the range of policy choices and administrative regimes that may be 
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needed to protect Māori interests now in the future.”  That’s quite 

different than what you’re saying isn’t it? 

A. Yes, it is and I agree and we do differ on this because the point of the 

difference comes down to whether you consider the clause is a broad 

clause, a broad right for New Zealand or whether you consider it’s a 5 

more narrow right for New Zealand.  I consider it is a broad clause 

which actually covers all the measures that New Zealand might wish to 

take and it’s only those measures which might be impugned by a 

Tribunal.  So it comes down to a fundamental point of difference that I 

believe it is a broad clause.  Associate Professor Kawharu doesn’t. 10 

Q. Are you familiar with the term active protection and Treaty 

jurisprudence? 

A. Yes, I am. 

Q. Would you agree that perhaps that what is being highlighted here by 

Associate Professor Kawharu is more akin with a positive obligation of 15 

active protection which underlines Treaty obligation and I accept you are 

not a Treaty of Waitangi expert, is that correct? 

A. That’s correct. 

Q. And you would differ perhaps to Professor Kelsey and 

Associate Professor Kawharu on matters of the Treaty of Waitangi? 20 

A. I would defer to others more knowledgeable than myself on the 

Treaty of Waitangi. 

Q. And those two expert witnesses here are clearly more knowledgeable 

than you on those matters? 

A. But I would also say that I am more knowledgeable on international law. 25 

Q. No, I'm talking about the Treaty of Waitangi, we’re here today to discuss 

Te Tiriti o Waitangi in the context of international obligations that have 

been taken on by this country, would you accept this is really important 

to my claimants, that there are two expert witnesses before this Tribunal 

who you would defer to on those points? 30 

A. It depends on what it is that you’re asking me to defer to.  I mean if 

we’re talking about the interpretation of the Treaty of Waitangi then yes, 

I would defer to others more knowledgeable than myself on that.  If we 
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are talking about the interpretation of the Treaty of Waitangi exception, 

then I – my opinion is an opinion which is based upon international legal 

jurisprudence and the kinds of arguments that you would place before 

an International Disputes Settlement Tribunal and the kinds of 

successful arguments you would put.  So I would not defer to their views 5 

on that case. 

Q. Thank you. 

JUDGE DOOGAN: 
Sorry Ms Sykes, just before you carry on, there was one part of the question 

earlier on before you got to the questions about relative expertise on Treaty 10 

jurisprudence you had asked Dr Ridings whether she agreed that what was 

highlighted was an example of an active protection mechanism or words to 

that effect? 

ANNETTE SYKES: 
Yes Sir, I was going to come back to that before I got there.  I just wanted to 15 

clarify that because I didn’t want to actually question her expertise but to 

highlight that before this Tribunal there are other areas of expertise and to 

seek whether she could actually comment on that question of active protection 

Sir. 

JUDGE DOOGAN: 20 

All right, that’s – thank you, I'll leave it. 

ANNETTE SYKES TO DR PENELOPE RIDINGS CONTINUES: 
Q. So I would like to come back to my question, would you accept that 

active protection obligations arising from Te Tiriti o Waitangi are 

fundamental in Treaty jurisprudence? 25 

A. Yes, I do. 

Q. And would you accept that perhaps what has been highlighted here by 

Associate Professor Kawharu in her approach in yours, is that she is 

seeking a more positive obligation of active protection than the broad 

approach that is being suggested by the Crown? 30 
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A. That is my understanding of what she is seeking, but it’s a question for 

her. 

Q. Thank you.  Can I now take you to Professor Kelsey’s first affidavit, 

second page, page 156, exhibit R?  Sir, I prepared questions to read it 

out, because yesterday this wasn’t going up, so I'm going to ask that 5 

they be read out, just because my questions are being prepared that 

way.  I really want to have second and third paragraphs available on 

that document. 

JUDGE DOOGAN: 
Ms Sykes, we’ll work with that, but we’ll try to keep those short passages to 10 

read out please? 

ANNETTE SYKES: 
Yes Sir. 

MIKE HERON: 
Exhibit R, was it Ms Sykes? 15 

ANNETTE SYKES: 
Yes, to page – 

MIKE HERON: 
Second affidavit? 

ANNETTE SYKES: 20 

First affidavit, second page. 

MIKE HERON: 
First affidavit, sorry. 

ANNETTE SYKES: 
Page 156.  Second page of the exhibit, sorry. 25 
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ANNETTE SYKES: TO DR PENELOPE RIDINGS CONTINUES: 
Q. And this question while we’re waiting for the document for you to absorb 

really follows from my concerns that were raised by my friend 

Mr Andrew again early in our cross-examination yesterday about ISDS 

and its controversy. 5 

JUDGE DOOGAN: 
All right Ms Sykes, I just have in front of me on the screen, the author of this 

document? 

ANNETTE SYKES: 
Business New Zealand, I was going to ask her that question. 10 

JUDGE DOOGAN: 
All right, thank you. 

ANNETTE SYKES TO DR PENELOPE RIDINGS CONTINUES: 
Q. I'm sure she knows, she’s read the documents.  Are you aware of who 

the author of this document is? 15 

A. Yes, Catherine Baird. 

Q. And she works for who? 

A. She’s the executive director of Export New Zealand. 

Q. And so this was given by someone who might be interested in trade, 

what I would call a commercial operator? 20 

A. Yes, she’s representing Business New Zealand. 

Q. And in her second and third paragraphs there, there’s concerns being 

expressed, isn’t there? 

A. Yes. 

Q. So there’s been longstanding concerns haven’t there about ISDS and 25 

even business scepticism about the need for such kinds of clauses in 

agreements in this country, is that correct? 

A. Yes. 

Q. So it’s not just Māori that have these concerns?  There are quite broad 

concerns around this? 30 
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A. Yes, in New Zealand and elsewhere. 

Q. Thank you.  My next question that I would like to move to Sir, I haven’t 

got a document number and I'm not too sure after Your Honour 

intimation this morning about the fracking document but I'd like to move 

to that document if I might to put to this witness and I don’t have a 5 

document number for it. 

A. This is the last of those additional documents from Professor Kelsey? 

Q. Yes Sir. 

A. So the Taranaki Regional Council table. 

Q. And for the witness’ in paragraph 28.1 of her third affidavit?  This is 10 

Dr Ridings’ third affidavit and this is important because these are the 

scenarios and my claimant Ms Greensill is very concerned about 

fracking.  Paragraph 28.1, you have no footnote for your source to your 

commentary there.  What is your source for your comment that you 

believe that most fracking operations are usually for periods of two to 15 

three years? 

A. I refer you to paragraph 2 of that same affidavit where I say I note that in 

preparing my third affidavit I have been provided with details of 

New Zealand’s domestic, legal and policy settings by the relevant 

Government Departments.  So I was provided with some information 20 

about the length of periods of consents and I took it as in good faith as 

information that was correct and I was not aware that – of this document 

or that the consents for fracking, the resource consents for discharges, 

so we’ve got to be specific what we’re talking about, the resource 

consents for discharges for fracking that they are of longer than one to 25 

two years that they are, in some cases, up to 13, 14, other cases seven 

and that but with the annual review.  So my apologies for misleading the 

Tribunal and the claimants in that statement in my third affidavit.  I was 

relying on information that was not correct. 

Q. Thank you for that concession Dr Ridings, but actually that’s not the 30 

point of my question, it’s really just the Taranaki Regional Council is re 

fracking applications and non-notified consents for discharge really are 

prevalent in this whole regime of fracking, would you agree?  So the 
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document that I hope is before you, I did provide a copy to my friends, 

the Crown, on Monday. 

A. Yes. 

1100 

Q. Is from the Taranaki Regional Authority and would you accept that those 5 

tables there are more akin to the kind of actual discharges that have 

been – consents that have been (inaudible 11:00:15)? 

A. It appears from this document, I have to take it as – I'm not quite sure 

where it came from, but I take it at face value. 

Q. So if a consent is for 14 years, how would that change your assessment 10 

of the application of the minimum standard of treatment in indirect 

expropriation rules? 

A. In that third affidavit I said that the length of the period of consents, if 

you’re trying to take away somebody’s existing resource consent then 

that may be problematic and I said that in my affidavit.  So there is a 15 

provision for annual reviews, so as part of the annual reviews of the 

resource consents for discharges that may be one way for additional 

factors to be taken into account, but the general overall assessment is 

still in my third affidavit that you need to be very careful if you are trying 

to take away an existing resource consent. 20 

Q. But if going from two to three years, raises a much greater legitimate 

expectation if you’ve got a 14 year consent, would you accept? 

A. Yes, I accept that. 

Q. And it also and I wanted to look at it from the Māori side, not so much 

the investor side, although I notice that my friends from the 25 

New Zealand Māori Council that is a real concern with them around 

water bottling consents if you look at the Poroti Springs affidavit that 

was brought to this Tribunal by my friend Mr Andrew and Ms Hall.  Now 

when you’re dealing with consents of significant period that denied 

potential benefit to Māori over Māori land, these issues are going to be 30 

quite the likely ones where there’ll be a clash of that space between 

Māori Kāwanatanga and potential investors, isn’t it? 
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A. Yes, I agree with that.  I think in the development of a response to 

fracking there were a number of things that will need to be taken into 

account and that is one. 

Q. Okay, and that, and I don’t want to repeat, because Sir I accept the 

cross-examination on it, I'm just highlighting the practical examples 5 

which are prevalent, are likely going to be points of conflict, well you 

would agree we’d have to trust the Crown to invoke them if an investor 

for instance, the water bottler decides that the Crown after reviewing a 

water settlement with Poroti revokes that, that’s exactly the scenario 

where everything is going to come into play, isn’t it? 10 

A. There are certain scenarios which are more likely to come into play and 

certainly natural resources is one of them.  But again you have to come 

back to the fundamental point is whether there’s been an investor who 

has made an investment which has suffered loss as a result of an 

arbitrary, a discriminatory measure which provides more favourable 15 

treatment to Māori.  So you have to come back to those fundamental 

points. 

Q. And that’s why the robustness of the exception clause becomes 

absolutely fundamental to Māori and I don’t want to repeat the matters 

why engagement between Māori, particularly Māori already concerned 20 

already about these issues, because of course you were in the water 

Tribunal, you saw the – I would say, the Māori nation concerned about 

that.  It wasn’t just an isolated group of claimants.  The claim is of such 

a national consequence to Māori, this is going to be an important matter 

which needs protection of Māori rights in this new environment that’s 25 

been created by the TPPA? 

A. Yes, but can I just – I agree with you, but I think I need to make it clear 

that any international clause that you develop has to be exercised in 

good faith by the State who’s entered into that agreement.  So if there is 

an attempt to for example unilaterally expropriate somebody’s property 30 

without compensation, I'm not talking about those examples, but 

another one, and the most robust Treaty clause was accepted and it 

was invoked, the other State could still and the investor could still say, 
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“That’s an abuse you can’t do that,” so no matter how robust your 

clause, there is always going to be a prohibition on arbitrary conduct by 

a State, an abuse of right, so that is part of the international legal 

framework with which agreements are developed.  If you have a right, 

you can exercise that right, but you cannot abuse that right and so that’s 5 

the protection that is in the existing Treaty of Waitangi clause. 

Q. But you would agree that it’s not about that legal interpretation.  There’s 

a context to the invocation of the defence of certain other rights because 

that’s what we’re talking about here.  So you can’t de-contextualise an 

exception clause from, and I don’t want to repeat the cross-examination 10 

from my friend Mr Andrew yesterday, but from that step change 

environment that both business, you know we’re not talking – business 

interest in New Zealand, Māori interest in New Zealand and I'd suggest 

a significant legal commentators of New Zealand are very concerned 

about its impact upon it. 15 

A. I agree that there is a broader context and I agree that there is a 

broader context both within the domestic legal situation and Crown 

Māori obligations, Crown obligations to Māori, but I also accept – and I 

also accept that there is a context of controversy over Investor State 

Dispute Settlement.  New Zealand benefits and I mean this is why 20 

negotiations is a two-way street, New Zealand also gains benefit from 

having Investor State Dispute Settlement for its investors overseas and 

that’s one of the reasons that we have Investor State Dispute 

Settlement in the China FTA. 

Q. So give me – do Māori benefit from those? 25 

A. There has – New Zealand has – no New Zealand investor has taken an 

Investor State Dispute Settlement action. 

Q. But I'm saying – you’re saying that we benefit, but it’s really important 

that we focus here that where is the Māori benefit from TPPA to 

consciously give us confidence that there is not an erosion of rights 30 

most likely rather than any benefit? 

A. Yes, I agree and I agree with the context is the domestic context, but I 

would also state that this is the criticism of ISDS is it’s like a yes/no.  If 
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you criticise ISDS that much you should not ratify the TPP.  That is not 

why I'm here.  That is not my – 

Q. No, I'm not going there, I think we’re straying from where I want to go to. 

A. Yes. 

Q. So I want to come back to the scenarios because I don’t think my 5 

friends did that.  So can I go to paragraph 43 of your affidavit on 

scenario 3 and you rely there on the precedence, and can I say 

Dr Ridings, I'm not an international law student, so I found it fascinating 

all these cases that you provided for us, which have taken many nights 

of absorption, can I say that.  But you talk there about the precedence in 10 

Methanex and Glamis Gold.  There are other lines of decisions that take 

a different and more pro-investor view of fair and equitable treatment, 

aren’t there? 

A. Yes, there are.  I don’t dispute that. 

Q. And if those lines were followed, that Treaty exception would become 15 

relevant, wouldn’t it? 

A. It may become relevant in those circumstances, yes. 

Q. So it’s not a situation of one or the other.  There’s this vagueness isn’t 

there about when it might be invoked, and again it comes back as you 

properly conceded, can Māori trust the Crown to invoke it? 20 

A. Yes, it does. 

Q. And is that good enough? 

A. The – in any exception like this it has to be invoked by the State before 

the Tribunal.  The issue that you’re talking about is not an issue for the 

Treaty exception.  It’s an issue between Crown Māori as to what kind of 25 

constraints, what kind of assurances that Māori can have over whether 

the Crown would actually invoke the exception in the right circumstance.  

That is something which you know could be pursued as a potential 

outcome if they’re – if Māori need assurances that in the right 

circumstance that the Treaty exception would be invoked, then that is 30 

something which would be useful. 

1110 
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Q. I’ve only got two more points and I can see that my – the panel getting a 

bit impatient with me, so we need to move to them, and I am trying to 

move as fast as I can.  Paragraph 267 of the 

Associate Professor Kawharu’s affidavit please, can we take you there? 

A. I can see it up here on the screen thank you. 5 

Q. Thank you.  And both parties experts seem most favourable treatment 

as at least open to interpretation, and that paragraph 2 is ambiguous, 

we agree with that? 

A. Yes though as I’ve indicated I – the issue about the paragraph 2 I don’t 

think is actually ambiguous anymore after thinking about it in greater 10 

detail. 

Q. So you’ve again shifted your evidence? 

A. Oh but I said that –  

Q. Yes I saw that.  

A. Yeah. 15 

Q. So like Professor Kelsey she shifted her evidence after reflection, you’ve 

done that too haven’t you in this process? 

A. Yes and I don’t – it’s fine. 

Q. Thank you.  Can I take you to a matter that arose actually, before I 

close, from Mr Andrews discussions with you about Bilcon and your 20 

apparent lack of knowledge that there was an indigenous dimension to 

that.  I was surprised. 

A. Well I – again there was – the community values were values of the 

fisherman and particularly the fisherman in the particular area.  I was – it 

wasn’t that I didn’t know that there was an indigenous element to it.  I 25 

knew that there was a community element to it, and that there may have 

been particular indigenous people and bolt in that area because it’s an 

area of Nova Scotia where there are indigenous people but I was not – 

and I was not aware and I’m not even sure now that there is actually – 

that there were indigenous that were actually, for example, submitting, 30 

and I know they didn’t, amicus curiae about briefs or anything like that.  

So the indigenous element was not differentiated in that case from the 

other community elements. 
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Q. Isn’t that the risk that we face here?  Is that assimilationist view, that 

community means all people in the community rather than special 

treatment requirements that the Treaty provides for Māori and giving us 

an acknowledged priority on matters like fisheries, forest and lands? 

A. I think the situation in New Zealand with the Māori is different from the 5 

situation in Canada with its indigenous people and the point is, is that 

the Bilcon case did not have – NAFTA does not have an exception for 

indigenous people whereas New Zealand does have it in its FTA’s. 

Q. Well can I just – did you hear my cross-examination yesterday of 

Mr Piripi around the Kermadec seeking a side of the reserve?  You 10 

would hope that the New Zealand Government would have understood 

that but there was no consultation with the Māori fisheries commission 

around the setting aside of that reserve.  There was the diminishment of 

rights, you heard him say, that his tuna is now being fished by Pacific 

Island communities.  Overfishing with no power of Māori to enforce their 15 

fishing rights and no compensation. 

MIKE HERON: 
I’m sorry Mr Chair I have to object. 

ANNETTE SYKES: 
Did you hear that yesterday? 20 

JUDGE DOOGAN: 
Sorry Ms Sykes, Mr Heron is raising an objection to that question.  Sorry 

Mr Heron, you’re saying? 

MIKE HERON: 
Putting this witness to a matter which is entirely off point, with respect, 25 

evidence about the Kermadecs, we’re not here to debate that. 

JUDGE DOOGAN: 
All right. 
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MIKE HERON: 
And this witness can’t. 

ANNETTE SYKES TO DR PENELOPE RIDINGS CONTINUES: 
Q. No, I’m not debating.  I’m just using that as the exemplar of – you would 

expect, you see, New Zealand to have had a more robust approach 5 

done the Bilcon case.  And I’m saying that given recent behaviours yes 

we would expect that that is why, would you accept from the claimant’s 

view they are taking such a vigorous approach to this given what is 

occurring right now. 

A. I’m not competent to talk about what is occurring right now, particularly 10 

in the Kermadecs but I would add that I have no doubt about the 

passion with which the claimants are pursuing their case. 

Q. Okay.  Last question for you, just want to check that I have got the right 

– and it’s paragraph 438 of the Bilcon Majority, and I don’t know if we’ve 

got that decision available, you rely on the Tribunal’s interpretation in 15 

Bilcon on the minimum standard of treatment. 

A. Now I don’t actually. 

Q. Okay.   

A. No I mean –  

Q. That’s why I just want to clarify. 20 

A. Yeah, yeah, no, no.  And in fact in my first affidavit I refer to the 

statement of Waste Management in paragraph 74 of my first affidavit.  

That is the standard which I believe is the standard which is now the 

standard being used in international tribunals and it was that standard 

used in Bilcon. 25 

Q. Can you go to paragraph 438 though? 

A. Sure. 

Q. I just want to just check on some matter there. 

JUDGE DOOGAN: 
It’s 438 Bilcon Majority? 30 
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ANNETTE SYKES TO DR PENELOPE RIDINGS CONTINUES: 
Q. Yes, yes.  And it says Sir, I’ll read it out, “At the same time the 

international minimum standard exists and has evolved in the direction 

of increased investor protection, precisely because sovereign states, the 

same ones constrained by the standard have chosen to accept it.  5 

States have concluded that the standard protects their own nationals in 

other countries and encourages the inflow of visitors and investment.  Is 

that a different position from what you have argued about the 

interpretation of minimum standard treatment? 

A. It – no, what that paragraph is talking about is the minimum standard of 10 

treatment is based upon customary international law, and customary 

international law does not stay static.  In other words, what they are 

saying is that it evolves, and that they also go on to say that the 

protection of investors is a two-way street that the country is entering 

into agreements, so also seek to protect their investors.  But that case 15 

was based upon the NAFTA agreement and the TPP is different in 

certain respects from the NAFTA agreement.  In particular, by 

increasing the ability of states to regulate in the national interests. 

Q. And treaty law doesn’t stay static either does it?  It’s like the indigenous 

law, and in that respect, what steps were taken after Wai 262 to grapple 20 

with the recommendations with that, with the claimants or the parties in 

that regard? 

A. That is a question for the Crown.  I’m not – the Crown response to 

Wai 262 is not an area in which I came here to be examined on. 

Q. But you, in your evidence today, commented on various efforts that you 25 

were part of in your capacity as the Head of the Legal team during that 

critical period of the engagement between TPK officials and your 

department didn’t you, so you can comment can’t you? 

A. Well I can comment on the implementation and what we did but my 

understanding is the Crown has not specifically responded on the 30 

Wai 262 report, and I’m not in a position to respond on the report. 

Q. So the reviews that you’ve said – you’ve talked about with my friend 

Mr Williams, they’ve been done – de-contextualised from the report? 
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A. Well they’re not de-contextualised because of course we have the report 

and Mr Williams referred to the evidence that – before the Tribunal on 

the Wai 262 claim.  So we have the strategy for engagement, we had 

the strategy for engagement, so that is a Cabinet document which we 

were in the process of implementing. 5 

Q. Thank you.  I have no further questions. 

JUDGE DOOGAN: 
Thank you Ms Sykes.  Thank you Dr Ridings.  It is well and truly time for a 

well earned break.  We will come back in 20 minutes, kia ora. 

HEARING ADJOURNS: 11.18 AM 10 
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HEARING RESUMES: 11.41 AM 

JUDGE DOOGAN: 
I don’t know what sort of tohu that is Dr Ridings in terms of your evidence, but 

we just have a few questions from the Tribunal starting with Mr Cochrane. 

(11:41) DAVID COCHRANE TO DR PENELOPE RIDINGS: 5 

Q. Thank you Dr Ridings, it’s great to have you here as an expert, not as 

an advocate and explaining things to us and if you are behind that chart 

then thank you for that as well, it’s the smallest pieces of evidence 

we’ve had but I think one of the most useful.  I was going to ask you 

what you thought had happened in relation to – because I think you’ve 10 

covered that and it wasn’t a case of – correct me if I'm wrong, but it 

wasn’t a case of correct me if I'm wrong, but it wasn’t a case of just keep 

on using the same old clause because if it’s not broke, don’t fix it, but 

the clause was actually considered, I'm talking 29.6 of course, the 

Treaty clause and a decision was made not to make any changes to it, 15 

was that right? 

A. That’s right. 

Q. Thank you.  Professor Kawharu made the point that Ms Sykes raised 

that the clause hasn’t evolved, that lots of things have happened, 

Singapore having disputes by consent is one, no indigenous people in 20 

Singapore as I understand it is another and almost no private investors 

(inaudible 11:42:11) is basically the Singapore investment – lots of 

invested companies running there but they’re foreign companies in 

Singapore.  But she also made another point that I don’t know whether 

you considered and that was that it wouldn’t have been good to change 25 

the clause because of the impact of a change on the, what is it 20-odd 

FTAs that have got the clause in it, if you change it it’s a – it’s a draft is 

the problem if you find something and you think, “Gee, I could fix that,” 

what does it do to all the ones you can’t go back and fix? 

A. Yes, Mr Cochrane and you raise in fact Associate Professor Kawharu 30 

raised that same issue and I think it is a really legitimate issue because 
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if you try to fix something then that is acknowledging that there is a 

mistake which is then highlighted later on by somebody else that you’ve 

got the clause with and who can then use that argument against you 

and so that is a real constraint. 

Q. Seeing as you’ve an expert and not advocating for the Crown, when it 5 

comes to the NZEU negotiations do you think same old clause again 

or… 

A. I, I don’t – I don’t know, I mean I think that the clause needs to be 

looked at again and if it’s – if it does its job which the Crown and I as an 

expert think it does then that is something, but it’s also part of the 10 

consultation process leading up to the negotiations. 

Q. Okay, thanks.  And that consultation process in this case was internal 

for the Crown? 

A. In this case it was internal to the Crown. 

Q. Yes, yes. 15 

A. Yes. 

Q. So the Crown talked to itself, it didn’t talk to TPK, it talked to various 

components of the Crown? 

A. The Crown could talk to itself. 

Q. Yes, just one question that worried me a little bit is, is this just another 20 

free-trade agreement multiplied by 11 or is it something else?  Because 

we’ve heard some evidence, I'm not sure whether you were here all the 

time, but this is just another fair-trade agreement, I think that was in the 

Crown’s actually opening submissions but if we listen to the Ministers 

they are telling us this is something big, bold, bright and beautiful.  Now 25 

whether that was Tim Grosser getting excited or not, I don’t know, but 

there’s almost like there’s a bit of a disjuncture there, what do you think 

it is? 

A. Well in my view it is in essence a free-trade agreement.  It does have 

some additional chapters in it which is what I term behind the border, 30 

but the provisions of those chapters tend to be more general, 

exploratory in nature, kind of encouraging, certain better regulatory 

practices and the treatment of State-owned enterprises et cetera.  But 
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the core key obligations are pretty much the same sorts of obligations 

that are included in free-trade agreements. 

Q. So it’s things like the biodiversity thing is – the reservation for 

biodiversity is a common sort of thing to have or – 

A. There is – it is not always accepted by the other side, but New Zealand 5 

tries to have an environment chapter in its agreements which general 

encourage better environmental cooperation between the countries.  

That particular provision on traditional knowledge which I read out, that 

is new. 

Q. That’s new is it?  Okay. 10 

A. That is new. 

Q. Okay, one thing I might’ve misunderstood things yesterday, but talking 

in the second sentence I think it was, you said it was only States that 

interpret the whole agreement and that if there’s an Investor State 

Dispute that dispute is about the contract? 15 

A. In essence, yes, I mean in essence in State to State you look at the 

interpretation application of the agreement, whereas an Investor State 

looks – the Tribunal looks at the investor’s claims that there’s been a 

breach of the chapter. 

Q. Is that a bit like, I'm just trying to get into terms that I can understand, is 20 

that a bit like if I'm complaining to the retailer about my washing 

machine, we’re not interpreting the fair-trading Act, we’re interpreting the 

contract that I've got with the retailer? 

A. Yes, in essence, yes, in simple terms that’s right. 

Q. But we always do to go the fair trading Act so you misled and deceived 25 

me, you told me it would do this or that? 

A. Yes, but you’re not – exactly, but you’re not actually interpreting the 

Fair Trading Act. 

Q. Ah, but you’re getting pretty close though.  You’re relying on it. 

A. Yes, but let’s put it in another way, the Investor State is very narrowly on 30 

the obligations in the investment chapter.  So in other words, you can 

look at the other provisions for context, but it’s actually about the 
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investor having been suffered a loss due to a breach of an obligation in 

that chapter and that is the essence of the case. 

Q. But when I mean presumably States are moderately rational and they 

don’t just wake up one morning and think, “I'll sue another State.”  So 

when New Zealand had, for want of a better word, had a go at the 5 

Australians about apples, that was State to State.  Tell me if I'm wrong, 

is that because there was no big enough apple trader to do it 

themselves?  If that sort of situation arose under the TPPA it seems 

there’s two options, one is the State could take a battle on behalf of its 

farmers or its orchardists or its beekeepers or whatever, or a big 10 

beekeeper or a big orchardist could have a go on their own, if they were 

Bilcon size and could afford it, time and money, so there were options 

that – 

A. Yes, and I totally agree with you.  There were options.  If an investor 

thinks that it’s a sufficiently bad case that it should be – it encourages its 15 

Government to take up its case, then that is a State to State which looks 

at the agreement, including the investment obligations or the investor 

could just simply go off. 

Q. So in a Bilcon case, presumably Bilcon didn’t want to spend all that 

money on its own, but it couldn’t pursued the US Government to sue the 20 

Canadian Government, so it didn’t sell? 

A. Yes, I mean it’s quite hard to persuade your Government to take up your 

– 

Q. Yes, can I just go to some of your affidavits now?  Just some of the 

particular – I just want to try and understand some of your stuff. 25 

A. Yes, yes. 

Q. Paragraph 24.3 of the first affidavit, and that has a provision in it, it’ll 

come up in a second, I'm sure.  You talk about there’s a degree, it’s kind 

of hard sometimes to know whether a measure that advantages to 

Māori and others is enough to – can still be relied upon.  If we took a – 30 

take a really simple example and I know there’s tax exception so it’s a 

bit hypothetical but there’s a bit of a base to it.  We have a situation in 

New Zealand where Māori incorporations are taxed at 17.5%, most 
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corporate at 33.  So overseas investor comes along and says, “That’s 

unfair.”  We say, “Tough luck, it’s there to boost Māori business, Māori 

have started behind the eight ball and this is an exception for them.” 

A. Yes. 

Q. So that wouldn’t be – that would be pretty – not as – have a numbers 5 

case instead of a words case – 

A. Yes. 

Q. – yes, a simple one? 

A. Yes, most simple. 

Q. Yes, now if we said all New Zealand corporate is 17.5%, all foreign 10 

investors 33%, we wouldn’t be able to run the Māori exception, would 

we? 

A. No, that’s right. 

1150 

Q. That’s right.  That’s fine.  I just wanted to get that sort of thing lined up.  15 

So that does make a difference.  Now if we said, we’ve got Bilcon 

coming along, make a quarry, want to do a quarry, want to build the 

Waikato Expressway, want to do something like that, and we say to 

them, “Fine, if you come along here we need some employment done, 

we need to boost our employment in the Waikato, we require you to 20 

employ a whole lot of people who are currently unemployed.” 

A. Mhm. 

Q. Now not all unemployed people are Māori but they are high represented 

in the average in the unemployment stakes.  How we the except – could 

we say, “We’re doing that to boost Māori?” 25 

A. Yes I mean that would be like a performance requirement, and so other 

ways in breach, and so then you then look at well what would that – 

what is the sector, is there an exclusion for that sector for the non-

conforming measures, so then if there’s not you then would go and say 

well is the – is the – if it’s in general to provide employment to 30 

everybody it depends again on that rational connection between the 

objective, the measure, and what you are actually trying to achieve.  So 

if your ultimate is to actually employ Māori and there’s lot of evidence of 
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that then it would be okay, but if it’s just a general thing to employ, you 

know, everybody all those who are unemployed then it’s much harder to 

justify in that circumstance. 

Q. Okay.  And would it matter whether the rules were that if a New Zealand 

investor didn’t have to employ currently unemployed people but foreign 5 

investors did? 

A. Yes. 

Q. Yes that would make a –  

A. That would make a difference. 

Q. Because that’s sort of what happens with our overseas investment 10 

regime at the moment isn’t it, that – I think it was Minister English the 

other day saying we managed to get our river cleaned up because the 

overseas buyer was an foreigner and we were able to put a whole lot of 

conditions on discharge.  We couldn’t have done it for a kiwi importer. 

A. Yeah, yeah, exactly.  But that’s okay because that’s actually permitted 15 

under the TPP so in other words you can put your conditions on your 

application for foreign investment, like you’ve got to employ x, y , z, you 

know.  And so if it’s a condition of your approval then that’s okay and 

that’s not subject to dispute settlement, so you can do that, no problem. 

Q. I will come back to it in a minute.  Now maybe the answer – you may 20 

have given me this answer and I know what I think of counsel who ask 

questions when they’ve already got the answers, but I’m not sure I have 

this one.  The chilling effect, you said yesterday, the risk assessment is, 

this is about paragraph 30 of your first affidavit. 

A. Mhm. 25 

Q. “The chilling effect risk assessment will be the same but we’ll just be 

doing more of it because we’ve got, essentially, a free trade agreement 

times 11, and one of the parties is the American’s and they’re – we 

heard a lot about how, you know, the far bigger odds of getting a case 

form an American corporation than anyone else, that’s just a – so you’re 30 

really saying there is no greater risk, just you can have a lot more of the 

risks? 
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A. There’s no – you still have to do a risk assessment and you take as part 

of that risk assessment the fact that there’s a US investor who may be 

litigious. 

Q. Thanks.  Sorry a different point, the burden of demonstrating bad faith, 

it’s paragraph 50 and paragraph 82 of that first affidavit, and I just 5 

wanted to – paragraph 80.2 and paragraph 50.  Where does the burden 

lie, does it lie with the party that – it’s a bit hard for me to tell whether the 

burden lies with the party that alleges bad faith or the burden lies with 

the defendant country to prove there wasn’t bad faith.  Can you just 

elaborate a bit on how that words? 10 

A. Yeah, the burden of the chapeau is to demonstrate – is on the State to 

say that this is not arbitrary or discrimination. 

Q. Oh so they don’t say – the complainant doesn’t have to demonstrate? 

A. No.  So the complainant has to demonstrate that there’s an investor 

that’s suffered damage and loss and there’s been a substantial breach, 15 

then the burden shifts to the respondent to say that – and it’s – that it’s a 

– that it’s not arbitrary and discriminatory. 

Q. Okay.  So they just allege it and then you have to –  

A. Yes they just allege it and you have to –  

Q. Basically yeah. 20 

A. I think. 

Q. Paragraph 92, I’m not sure whether I need to be concerned about this or 

not.  The definition of investment agreement is very narrow, its only 

agreements between states which struck me as being odd in the first 

place, and only agreements after the TPPA has come into force.  Do we 25 

need to worry about that or is that just a sort of side issue for us, 

because I’m not sure if I need to understand it or not? 

A. Yeah, I – my own personal view is that the investment agreement is 

sufficiently caveated in the TPP that the Government, if it was going to 

enter into an investment agreement then it would be very cautious about 30 

doing so, and would hopefully ensure that it had sufficient leeway to be 

able to enable it to – not to be subject of dispute settlement. 
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Q. All right.  Just bearing with me, what are these investment agreements 

that are between states and how would they impact on Māori if at all? 

A. New Zealand doesn’t actually have very many investment agreements, 

other countries do.  But for example the one that I can think of is the 

Skycity Tower where that was a – if it’s an agreement between 5 

Central Government because that is also important, and if it’s between 

Central Government and Investor in certain areas, such as natural 

resources, so for example if the Government decided to enter into an 

agreement or contract with a particular investor in a natural resource 

area to basically, you know, undertake resource extraction in that 10 

particular area then that would be an investment agreement. 

Q. Okay.  So there is an investor on one side an a state on – yeah, I see 

what you’re getting at. 

A. Yes. 

Q. Fine, thanks.  That was all on that affidavit thanks.  The – paragraph 30 15 

of the second affidavit, #A018, question there about side letters? 

A. Yep. 

Q. And I think you say there that they exist, they shouldn’t amend the 

whole agreement, you don’t think it’s consistent for parties to change the 

agreement that way.  But we heard a lot of evidence yesterday about 20 

certification requirements of the US, is that dancing around on a pin 

head and saying, “We won’t call them side letters ‘cos their not allowed, 

we’ll call it certification so long as all 11 of you say what looks like dark 

blue is actually light blue,” but it’s still a bit blue-ish but it doesn’t really 

mean what it says, it means something a bit weaker and if all 11 of you 25 

say that is fine isn’t that the same as 11 side letters.  Is that the same 

thing or not, I’ve forgotten? 

A. No, I see a difference between certification and side letters.  I mean I’m 

– as I think I said in one of my affidavits, I’m not sort of qualified on the 

certification process, but my understanding of the certification process 30 

that has been between the US it’s been very much on a bilateral basis.  

So it’s basically the US saying bilaterally if you don’t sign up then we’re 

not going to – if you’re not going to sign up to this side letter which 
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reinterprets then we’re not going to agree.  But that is a bit different from 

the sort of side letters where you actually enter into like the one between 

New Zealand and Australia, where you enter into it on conclusion which 

is then used, and it’s between those two countries.  It’s used to interpret 

the agreement.  So – and then there’s the third kind of category which is 5 

the category that Jane Kelsey, Professor Kelsey, has raised about the 

possibility of, like an MOU after signature which kind of attempts to 

reinterpret the agreement between like one and two countries or when 

then you have multiples.  The question then in that case is to whether 

that is actually – what validity that agreement has in terms of an 10 

interpretive tool, and what abidingness does it have in terms of a 

tribunal, and my answer to that is it doesn’t have a lot. 

Q. Okay.  So the fact that New Zealand and Australia have excluded ISDS 

we got an early thought about it and did it. 

A. Yep. 15 

Q. If we ratify this thing next year and the year after, and 2020 think gee it 

would be a good idea to exclude it between New Zealand and Peru.  

You are saying it probably wouldn’t work, even if New Zealand and Peru 

agree with it? 

A. No.  In that circumstance you could – that’s a bit different from sort of 20 

reinterpretation, that’s actually saying we have a right that we agree not 

to use. 

Q. Okay. 

A. So yes you could do that and it could be binding as between those two 

states.  It doesn’t bind anybody else but it binds those two states. 25 

Q. Does it bind their investors? 

A. No it doesn’t bind their investors. 

Q. So Peru – if New Zealand and Peru agree well does the New Zealand – 

I guess more to the point does New Zealand and Australia one bind 

Australia investors?  Our two states have said we won’t use ISDS, could 30 

that stop BHP using it? 

A. Because that agreement was on conclusion of the agreement, of the 

conclusion of the TPP, then that is what’s called – that can be taken into 
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account because it is under the Vienna Convention rules under 

interpretation.  You can take that into account.  The question then 

comes as to the extent to which you can take into account a subsequent 

agreement between two parties not to pursue dispute settlement.  The 

New Zealand in that case – if I say Peru, Peruvian investor decided to 5 

sue then New Zealand would raise that being a bar, jurisdictional bar as 

part of the agreement that you state has said that you can’t sue.  So it 

would raise it as a jurisdictional bar, the question then comes as to 

whether it’s actually binding on the tribunal.  The tribunal, if it – it could 

say it’s not about me, you know, we’re just going to go ahead and then 10 

that would then potentially be a grounds for annulment as being a 

manifest excess of powers. 

1200 

Q. It seems to me that’s quite likely that sort of thing would happen at some 

point, even particularly with Australia, if you know BHP or the owners of 15 

the smelt or if somebody decides they’re being badly affected and 

there’s plenty of investment in Australia and New Zealand, presumably 

we did that to try and get out of it, but what – it seems like it’s not that 

clear, is quite possible for an Australian corporate to have a go at 

New Zealand under the TPPA and win and maybe have to go through 20 

the whole process and then try for an annulment somehow, but… 

A. Well luckily with Australia it’s actually okay because there is the CER 

investment protocol which actually has very comparable obligations to 

the investment chapter of TPP and under that investors can’t bring a suit 

and that’s quite clear. 25 

Q. Okay. 

A. So for the case of New Zealand and Australia, I think you would actually 

be okay because of that. 

Q. Mmm, okay, thank you.  I'm just trying to get an assessment of risk. 

A. Yes, yes, I know.  Yes, yes, exactly. 30 

Q. I'm not too worried about Peruvian ones, I'm a bit more concerned about 

Australian ones.  The paragraph 45 of that second affidavit, we talk 

about Governments adopt new policies, that’s obviously true, that’s what 
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they’re there for, they’re supposed to do that on behalf of us and on 

behalf of Māori and with consultation with Māori et cetera and that sort 

of thing.  Some might result in litigation in international processes, 

tobacco has been excluded but tobacco is kind of, you know, the ‘80s 

problem and then we’ve had fat, that was the ‘90s or ‘00s, now it’s 5 

sugar.  So if we turn around and say, “Right, we’re going to have a rule 

that all canned drinks have to show a tide line is where the sugar 

content is in your can and no writing can be bigger than the tide line,” so 

that annoys the Coca Colas and Pepsis of the world who want to have 

their trademarks all over it.  Can we do that sort of thing? 10 

A. It would come down to a question of whether that was a regulatory 

measure that you could take to protect health, that was justified by the 

objective with which you are trying to achieve.  So by way of example in 

the plain packaging, it was sort of the same sorts of things and then in 

the WTO case there was a lot of scientific evidence presented about the 15 

health impacts of tobacco.  So you would have to do the same sort of 

thing and demonstrate there was actually a link between the objective 

and the measure that you’re imposing. 

Q. Okay, so you can do that, so if we’re talking about protecting Māori in 

some way by obviously they have higher rates of diabetes and stuff, this 20 

might be a – it’s not precluded, that’s what you’re telling me? 

A. It’s not precluded, but if you then attempt to – you’d – the investor would 

have to demonstrate there was a breach and then you would then get to 

the, the second stage of the Treaty of Waitangi exception whether it 

applied, but again talking about assessment of risks, the greater 25 

assessment of risk in that case would be of a WTO case. 

Q. Okay, thank you. 

A. So we don’t have the Treaty exception replying, but that would be, to my 

mind, the greatest risk profile. 

Q. Just a couple more, paragraph 53.3 you talk about legitimate 30 

expectations being – legitimate expectations excluded by clause – by 

Article 96(4) of the text.  So would that mean that if Bilcon case arose 

here their legitimate expectations wouldn’t be given weight by the 
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Disputes Tribunal to the point where it would be very – I mean it was a 

big deal for Bilcon, that was basically what it was based on, their 

expectations then their unfair treatment and they kind of wrapped them 

together by saying, “We didn’t expect to be treated like that.  We didn’t 

expect to be put through extra judicial or semi-judicial processes.” 5 

A. Yes. 

Q. Does article 96(4), is that strong enough to say, “Tough luck Bilcon, stay 

out of the Waikato?” 

A. No, it’s not, it’s not – because it does have the mere fact of using 

legitimate expectations.  So in other words you can’t use legitimate 10 

expectations on their own.  But the key point there would be the investor 

would attempt to, instead of highlighting illegitimate expectations would 

say the arbitrary and discriminatory treatment that, “You didn’t consult 

with me, you didn’t follow your own law, you know, your,” et cetera, et 

cetera, so it would be slightly, it would be a slightly different argument 15 

that they would put. 

Q. Thank you, just a couple more, sorry, I take too much time.  Overseas 

investment, we talked about – touched on that earlier.  There’s issues 

around criteria and New Zealand can change the criteria and I 

questioned people yesterday about that.  Whether there is a limitation in 20 

that, does it – is it the criteria that we apply to existing constraints or can 

we invent a whole new constraint if we want to, could New Zealand say 

as a matter of policy, “We don’t want any more foreign investment in the 

Auckland CBD, prices are going out of control, we want to try and drive 

investment elsewhere.  We’re going to do that now,” and an investor 25 

says, “Well hang on, I've bought a plot of land, I want to put up a 

skyscraper.”  “Tough, you can’t spend on that.”  You know, we can do 

that, on some things we can say, “Tough.  You can’t build on the beach, 

you can’t buy that island, you can do this and that,” but can we bring up 

entirely new things if we want to? 30 

A. The Overseas Investment Act is included in annex 1, that means that 

you can be more liberal as you’re going along, but you can’t be stricter 

in the categories.  There is currently a category for sensitive land. 
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Q. Yes. 

A. So you can define the criteria but you can’t kind of suddenly – and 

sensitive land is very broadly defined, but you can’t attempt to then 

impose something completely new that’s not included as part of the sort 

of categories that are subject to approval. 5 

Q. Okay, I was just trying to think how that worked in the case that I was 

using.  We don’t want any more development in Auckland because it’s 

stressing the infrastructure or, you know, Len Brown hasn’t got his train 

set and we don’t want another skyscraper there, so we’re just going to 

say that it would be stretched to call it a bit of Queen Street sensitive 10 

land, right? 

A. Sensitive land, yes, it is, yes, no, you couldn’t use it in that sense. 

Q. You couldn’t do it. 

A. No. 

Q. So there are some constraints on it? 15 

A. There are some constraints on it, yes. 

Q. If we said, “You can’t build on the volcanic cones,” or whatever – 

A. Yes, that’s absolutely fine, yes – 

Q. Yes, we’ll do that but we’re going to – 

A. Yes, yes, yes, but, but, ah, Auckland CBD is unfortunately not covered 20 

as sensitive land. 

Q. I just wanted to – 

A. Yes. 

Q. – because you know, if this thing is going to – 

A. Yes. 25 

Q. – exist – 

A. Yes. 

Q. – forever, our policies are going to change. 

A. Yes. 

Q. And you know the overseas investment regime has developed over 30 

quite a few years, it’s taken quite a long time to get there and big 

arguments about what is a farm, is a winery a farm and all sort of stuff, 

paragraph 50 of your third affidavit, so I'm getting towards the end and 
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we look at investors, say 19, where were we, were you – I fully accept 

the point you made with great patience that it’s a defence, the thing is it 

a defence, water right and water rights are excluded.  Just take a 

situation like this, so we’ve got a company that’s taken a 5% stake in an 

SOE, so they’re 50 or 49% listed and someone has come in and bought 5 

5% because they can and then when we go to do the next, the 

Government decides, “Well actually we’re still owning 51%, we don’t 

want to anymore, we’re going to sell it, we’re going to sell our 50% and 

we’re going to break it up and sell it off,” the water is out but geothermal 

or wind can be affected, you know, as a power thing.  If we were to say 10 

that foreigners can’t buy it, buy anymore shares, can we do that sort of 

thing? 

A. That would be treating – that would be treating national, so more 

favourably. 

Q. Yes. 15 

A. I would have to double check as to whether there’s actually a 

reservation for – there is one for water, we know that. 

Q. Yes. 

A. And whether there’s one for geothermal. 

Q. Well let’s assume there isn’t one. 20 

A. So if we assume there is not one. 

Q. Yes, I'm trying to think of something – 

A. Yes, so let’s assume there’s not, then the investor would then have to 

say, “What’s been – so a national treatment has been breached, but 

we’d have to say there’s been a loss, and that’s a fundamental point, 25 

which is a threshold point because there’s no loss. 

Q. Well that’s why my thinking in that line was, the company bought 5% 

thinking, well you know that means if they do a pro rata sales of shares 

I'll get the chance to buy more and I might get control of the company, 

you don’t need 50% to control a company you could do it with a lot less.  30 

So they say, “Well my 5% of investment has been damaged by the fact 

that I can’t add to it and I don’t really want it, I'm kind of locked in.” 
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A. Yes, but your future expectations of profit in that circumstance don’t 

qualify as loss. 

Q. Okay. 

A. So – 

Q. So the loss of a capital value of your shares is just bad luck? 5 

A. Yes, and then of course it’s the quantum of loss, you know, that you’ve 

also got to take into account too.  If it’s just kind of like very insignificant 

it’s not something worth taking a case. 

Q. 5% of an SEO is probably – well not Solid Energy but maybe Meridian. 

A. Might be a bit more. 10 

(12:09) TANIA SIMPSON TO DR PENELOPE RIDINGS: 
Q. Tēnā koe Dr Ridings, I’ve just got a few questions for you.  In your 

opinion, and drawing on your knowledge and experience in international 

trade agreements, what measures of steps, or instruments, are 

available to New Zealand to further strengthen the protection of Treaty 15 

rights and interests in respect of the TPPA? 

1210 

A. Thank you very much for that question, it’s been one which I’ve been 

thinking about over the course of the hearing this week.  I – there are a 

number of different alternatives that have been raised, and I guess there 20 

are problems for some of those alternatives, and I mean for example if 

there’s an alternative of having side agreements on what does the 

Treaty of Waitangi clause mean, then you may get a situation where the 

other country says, “No that’s not what it means,” and we think it means 

this.  You may actually be in a worse situation from a sort of a – from a 25 

counsel perspective which might represent the Crown.  You might be in 

a worse situation then, than having the current clause because you 

could actually then have that evidence being used against you later, and 

so that would actually be potentially a down side.  I’ve thought about 

also the possibility, and it was raised in Professor Margaret Mutu’s 30 

evidence of having, you know, explaining more about the policies, the 

current policies for protection of Māori.  But that’s actually not – that’s 
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not sufficiently useful for the future because that doesn’t allow for 

changes and policies to provide more favourable treatment in the future.  

And so then I was thinking about well what is one of the – one of the 

crucial issues that seems to be that – and which I raised this morning, is 

the lack of trust of the Crown being able to – that it will exercise the 5 

defence.  And so I was thinking well maybe another alternative could be, 

you know, getting a commitment from the Crown that – to use the 

Treaty of Waitangi exception, getting a commitment, and I’m speaking 

as an expert here, not as a Crown, but you know, that a commitment to 

lead evidence of the Treaty and the importance of Māori and as expert 10 

evidence.  So in other words that would at least address that particular 

issue that is being raised by the claimants. 

Q. Thank you.  And also based on your previous experience of other trade 

agreements, what would be usual practice in getting input advice or 

engagement from either the Crown’s policy advisor on Treaty issues, 15 

Te Puni Kokiri and or from the Treaty partner on Treaty related issues 

when these agreements are developed and negotiated? 

A. So I’m sorry Ms Simpson, so that’s the question, is to what my 

experience would be of what other countries would do or what we 

should be doing? 20 

Q. No, in New Zealand –  

A. Yep? 

Q. – what is the usual practice in terms of the Treaty of Waitangi getting 

policy advice or guidance both within Government, from TPK as the 

Crown’s policy advisor on Treaty of Waitangi matters or externally with 25 

iwi and hapū or other organisations? 

A. Well my understanding is that with trade agreements, that is a normal 

practice for free trade agreements, normal practice to engage Crown to 

Crown with Te Puni Kokiri.  In other agreements that may be different 

depending upon the particular issue, for example I think the 30 

Rio Declaration was raised as one in where there was a crucial 

engagement of Māori in those including in the negotiations and in the 

lead up to it.  So I think it depends a bit on the agreement, but the 
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question of consultation is, as I am sure you will pose that question to 

the other witnesses. 

Q. And there was some talk about the explanations of the text, the text of 

the Treaty of Waitangi and how, you know, how other countries 

understand that, so from your experience what – how – what version – 5 

what are they given or what are they pointed to in terms of developing 

their understanding of the text of the Treaty of Waitangi?  Is there 

guidance given from New Zealand to other countries on that and which 

version out of, you know, the English text, the Māori text and the English 

translation of the Māori text would they be looking at? 10 

A. My understanding is that there is explanations given and that the text of 

the Māori, the English and the English translation of the Māori are 

provided as part of the information that is sent over. 

Q. You pointed to 29.8, the traditional knowledge, cultural expression and 

genetic resources, for Māori those would be fair translations of their 15 

concepts of Mātauranga Māori, traditional knowledge, tikanga Māori, 

cultural expression and taonga Māori, genetic resources.  Those would 

be the kinds of English translations that Māori would apply to those 

kinds of concepts, and I just wondered whether – you know, what 

interpretations are other countries using for those terms? 20 

A. The interpretations that other countries would use would be based upon 

– first there’s the way we would interpret it, which is the way 

New Zealand would interpret it is in the light as you have indicated.  

There is work in the world intellectual property organisation on the whole 

issue of traditional knowledge and cultural expressions, and that they 25 

would look to that as well.  I – I’m not really familiar with that area but I 

would imagine that they would take into account the way in which the 

various countries interpret that as well. 

Q. If an IS Tribunal did – I mean you have talked about this and we have 

covered a little bit, but if an IS Tribunal did decide that the second 30 

paragraph doesn’t apply what would be the implications of that? 

A. So if a Tribunal then decided to interpret the Treaty of Waitangi and 

went beyond its jurisdiction and then decided in the end result that its 
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interpretation of the Treaty of Waitangi was different – that is not my 

heart beating this time I don’t think, but – and if it decided contrary to the 

Crown’s position then that – depending upon the seat of the arbitration 

and the rules of the arbitration there would be grounds and where the 

arbitration was being enforced there would be grounds for an annulment 5 

or a setting aside of the award.  If for example – because of a manifest 

excess of jurisdiction so it would then come to a domestic Court or if it 

was an ICSID annulment panel which would then look at whether this 

was a manifest excess of jurisdiction.  It would be – from a New Zealand 

domestic perspective it would better if that came at the stage of a setting 10 

aside of the enforcement of the award in New Zealand because then a 

New Zealand Court would be able to look at that and including public 

policy reasons which would include the Treaty of Waitangi. 

Q. And just finally, the – this is just another free trade agreement kind of 

idea versus it’s a multi country compact with size and scale differences, 15 

and therefore the implications and the size of the impact for 

New Zealand is quite different.  Can you comment on those notions? 

1220 

A. Yes.  The agreement is fundamentally at its base a free trade 

agreement but it does include more provisions, more expansive 20 

provisions, and of course it includes more countries.  So there was a 

tension between this wonderful agreement which is being negotiated 

which will give all these benefits and then the tension on the other side 

of it saying, “Well this is a huge agreement which is potential intrusion 

into New Zealand and the life that we live.”  So I acknowledge that there 25 

is this tension between these two perspectives.  I think my perspective 

is very much more in the middle.  So yes, I acknowledge that it is, you 

know, a more expansive agreement, you only have to look at the size of 

it.  It is a more expansive agreement, it is more complicated than our 

existing agreements, but it is not such that it would manifestly change 30 

the way in which we in New Zealand operate and the way that the 

Government operates. 

Q. Okay, thank you, thank you for your responses. 
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(12:21) SIR DOUGLAS KIDD TO DR PENELOPE RIDINGS: 
Q. Dr Ridings, thank you very much for your efforts.  I wonder perhaps with 

the aid of this excellent chart, well I think it is, we’ll test it.  I'd like to go 

back to a topic I've raised with others and you may or may not have 

been here and that was the question of the reservations and the 5 

question of water came up just moments ago and that is my particular 

concern because one of the major parts of the claims before us is about 

concerns about what impact this will have on things related to water as 

between Crown and Māori and when I've asked questions about these 

reservations, which water is clearly one, I've got answers but I didn’t 10 

really understand them, let’s be honest.  There’s no point finishing this 

without understanding what it’s about.  So maybe you can help me.  So 

let’s try and create a situation about water here.  In your chart of course 

lists all these non-conforming measures.  Water is even in the chart.  So 

what would that mean in practice?  Does that mean that we can do 15 

things and not prohibited from doing things for Māori or can or cannot  in 

other words, able to deal with it, without being prejudiced by TPP? 

A. Well, what we can do is you can take measures to – for example in the 

water case give preferential rights to Māori to water.  So preferential 

allocation, you can do that and that is okay because we have a 20 

reservation for water.  You can do something about drinking water, in 

particular, that is for preferential treatment to Māori and that is 

absolutely fine.  However, and this is always the however which it gets 

more complicated. 

Q. Yes. 25 

A. As long as you do that in a way which doesn’t breach one of the other 

obligations, so in other words doesn’t breach the fair and equitable 

treatment and doesn’t breach expropriation.  So if for example you take 

away somebody’s right to water or if they have a right to water or 

allocation, just take it away so that they then can’t have it – 30 

Q. Can’t have it. 

A. – they can’t feed their – put water into their vineyard and they don’t have 

any comeuppance and they lose their vineyard, they therefore suffer 
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loss as a result of that and you don’t give them any compensation, so 

you just say, “Tough luck, sorry.”  Then that would potentially be an 

expropriation.  It would also potentially be, you know, unfair treatment.  

It would be, you know, arbitrary, it would be idiosyncratic it would be just 

unfair.  So in that case you would have a problem.  The Government 5 

would have a problem and you know the investor who had suffered loss, 

you know, could then bring a case.  So it means that the Government in 

designing a – or in looking at redress needs to ensure that its policy 

approaches, in other words, it’s legislation follows the normal standard 

New Zealand due process law.  So if it’s capricious and just does it, say, 10 

tough luck, then that would be a problem, but that would also be a 

problem under domestic law if it did that.  So if it followed due process, it 

consulted, you know, and it came up with something which gave more 

favourable treatment to Māori but wasn’t you know capricious arbitrary, 

discriminatory against this particular, you know, investor or against 15 

foreign investors generally, then it would be okay. 

Q. Yes, so was that then action taken in reliance on the Treaty exemption 

or on the reservation? 

A. That would be action taken in reliance upon the end result reliance upon 

the Treaty exception. 20 

Q. Yes, so what would be, what’s the point of water in the list of 

reservations apart from many connection, might be with the Treaty 

exception? 

A. These reservations are included in a number of our free-trade 

agreements so they’re sort of carried through in the same sorts of 25 

things.  It’s still of benefit to have it here, because these are listed as 

being those thing which are most important in New Zealand, to ensure 

that we are as New Zealand able to discriminate in favour of our 

nationals over these issues.  So it’s not just to favour Māori, but to 

favour all New Zealanders who are allowed to do that in the 30 

circumstance, so this is really nice and broad. 

Q. Yes, okay, so everybody gets a look at it? 

A. Yes. 
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Q. But only if it’s fair and equitable?  Fair and equitable as between who? 

A. Well the fair and equitable is as between the investor being given a bum 

ride basically.  So that the investor, if an investor considers that it’s 

being – you know, that the Government has not followed due process, 

has not done the right thing, then even though there is an exception in 5 

respect of water it would not completely save that. 

Q. Yes, I'm having difficulty trying to get my mind around what might make 

the grade and what mightn’t. 

A. Yes, and I understand – 

Q. Much hangs on this really. 10 

A. I agree that the issue of the fair and equitable treatment is actually the 

most important, I think we all agree on that.  The key is whether in 

following a particular policy the Government does not treat a foreign 

investor so poorly that gives them a right to say not only is fair and 

equitable treatment being breached, but that the Treaty of Waitangi 15 

exception is being breached.  You may have circumstances where the 

Government adopts a policy which, for example, expropriates foreign 

investors’ water rights and the investor brings a claim for expropriation 

and then it’s still possible to save that with the Treaty exception.  So in 

other words, still possible to use the Treaty exception as a defence in 20 

that case, so long as the Government adopted the policy following due 

process was not arbitrary and discriminatory and the purpose of it was 

to provide more favourable treatment to Māori. 

Q. Yes.  Okay, right, now let’s – 

A. So maybe – 25 

Q. Yes. 

A. I mean this chart is helpful because it steps it through, so the first step is 

national treatment and the second step, well okay, even if it’s provided 

to all New Zealanders, you know, is there another breach?  If there is 

another breach of the fair and equitable treatment would the exception 30 

apply?  So in that sense the exception could still apply in the case of a 

breach of the fair and equitable treatment or the expropriation. 

Q. Yes. 
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A. So in other words you could still expropriate, yes, you can still 

expropriate even without compensation, so long as it was not done in an 

arbitrary or unjustified manner and it was done to provide more 

favourable treatment to Māori and that was the object of it. 

Q. But if the change in policy is driven by the need to sustainably manage 5 

the resource – 

A. Mhm. 

1230 

Q. – and in the case of water it’s essentially on a catchment basis or 

aquifer basis, then if everybody’s allocations are reduced pro rata or say 10 

particular uses to be phased out like spraying into nor-westers as 

opposed to more useful forms, those, can those changes be made – I 

mean you can make them using the RMA but are they something that 

could, foreign investors saying, “No, I'm not having that, I dispute that,” 

and even if there’d been Māori hearings, go around like Bilcon did, 15 

around the other way? 

A. No, I think in that case you’d actually have – the investor – it would be – 

the Crown would rely on taking measures to protect the environment. 

Q. Mmm. 

A. Which it is permitted to do. 20 

Q. Right. 

A. So you then have a situation where you – you know, it’s not a breach of 

the expropriation for example obligation because the – it’s the terms for 

the TPP specifically allow regulation in the area of the environment.  In 

that case you wouldn’t necessarily even get to the Treaty of Waitangi 25 

exception because you are taking a measure to protect the environment 

which is actually permitted.  So you are actually still in the expropriation 

and it is not an expropriation case.  So the investor wouldn’t have a 

claim.  So – 

Q. Yes. 30 

A. – I'm trying to get at the idea that it is possible to actually do exactly 

what you’re envisaging without having any problem of an investor 

bringing a claim.  I mean an investor can always bring a claim if they’re 
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silly and prepared to spend the money, but you know you would have a 

very good substantive defence in the middle of this column here. 

Q. All right, just one last aspect of this water thing.  If the Crown was to – 

looking to think that it might need to make up for what’s happened in the 

past, that it needs to make attempt to, well at least consider, giving 5 

some priority for other – further – of allocation to Māori of what resource 

can be allocated, that’s not fully allocated, so not expropriation issues is 

a concern.  Is that something that would be – Crown might well raise the 

Treaty of Waitangi defence saying that it’s seeking to allocate to Māori 

because it accepts its obligation under the Treaty to do so for all the 10 

reasons that we can write the bit ourselves if we chose.  Would that be 

something you say would be reasonably open to the Crown? 

A. Absolutely. 

Q. Okay, I think that’s enough on water.  Now coming back to the text, 

when I first read it and ever since, the concept of things giving more 15 

favourable treatment to Māori and including in that the fulfilment of 

obligations under the Treaty of Waitangi, most Māori wouldn’t see that 

they were getting more favourable treatment by having the Crown 

properly discharge its obligations under the Treaty of Waitangi.  It’s a 

kind of unhappy bringing together of what I suggest are quite two 20 

different things. 

A. I agree that if you’re looking at it from a domestic perspective it kind of 

jars.  But – 

Q. Yes, thank you, I couldn’t put it better myself. 

A. But the point is, is that this is a clause where the other party is another 25 

State.  So the more favourable treatment is more favourable in respect 

of, you know, the other party. 

Q. Yes. 

A. So in that respect it has to be looked at in the context of an agreement 

between State to State, not from a domestic perspective and there State 30 

to State you’re looking at treatment which is more favourable to Māori 

compared to particularly a foreign investor from that State.  So that’s the 

– 



415 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

Q. Yes, yes, more favourable than. 

A. Yes, more favourable than, yes. 

Q. I suppose it’s a phrase that got in to use from other contexts originally 

did I hear mentioned? 

A. Yes, because it’s – 5 

Q. Did it come out the GATT or something? 

A. Yes, it’s the second side of the coin, so there’s usually an obligation to 

provide no less favourable treatment. 

Q. Right, yes. 

A. And so the other side of the coin is the right to provide more favourable 10 

treatment and it’s very unusual to have this second side of the coin, it’s 

normally an obligation and no right, but this time there’s a right. 

Q. Yes, so we shouldn’t waste emotional energy on getting all bitter and 

angry about this strange international language? 

A. No, because it’s a right vis-à-vis the other country. 15 

Q. Yes. 

A. So it’s not a right vis-à-vis Māori. 

Q. Right. 

A. It’s a right vis-à-vis or an obligation – it’s a right vis-à-vis another State 

and that’s the perspective of the agreement. 20 

Q. Yes, okay, thank you for that.  Not all that much different on the same 

topic.  You mention more than once that you know no reason why the 

Crown wouldn’t – the Government wouldn’t raise the defence, the shield 

of the Treaty when it was available to it.  But of course if it does that, 

Māori might turn around and say, “Taihoa, time to settle up with us.  25 

You’ve acknowledged an obligation to us and you’ve used the Treaty 

defence internationally, but you haven’t made peace with us on the 

topic.”  Wouldn’t that constrain the Crown’s use of the shield? 

A. Well in a sense the case would first arise because New Zealand has 

provided more favourable treatment or preferential treatment to Māori, 30 

including to fulfil its obligations, so a case would come up in that area.  

What might happen subsequently in terms of their exercise of the 

defence is something that I'm not qualified to talk about.  You know the 
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Crown/Māori relationship is something which can occur in a whole range 

of different areas so subsequently to the use of the exception yes, it 

might be raised. 

Q. Perhaps I put it not quite the right way.  The Crown might be disposed 

not to raise that if they can avoid it, so as not to expose itself. 5 

A. Yes, but now I understand, sorry, now I understand where you’re 

coming from. 

Q. Mmm. 

A. But the point is, is that there would’ve been some action – there 

would’ve been some action which has been complained about by the 10 

investor. 

Q. Mmm. 

A. Now if that action was as a result of providing more favourable 

treatment to Māori, then I would imagine the Crown would use it.  Now 

if, if the action taken was not to provide more favourable treatment to 15 

Māori, was not to comply with the Treaty settlement or anything like that, 

it was just action, then the Crown wouldn’t rely on the, on the exception 

because it wasn’t applicable.  So I see it slightly differently obviously 

and I see it as being, you know, an issue where the ultimate issue is 

whether there is more favourable treatment to Māori or not and if there 20 

is, why wouldn’t the Crown rely on that? 

Q. Yes, you know, I don’t have a view, I'm truly exploring and trying to 

understand.  Well the last one is actually in the same light of the 

agreement, the word “including” and you said there and it was up on the 

screen earlier on, that was popped in because of closing the gaps policy 25 

and I remember that and I didn’t quite see why that got mixed up with 

the obligations under the Treaty of Waitangi.  I mean the closing the gap 

was quite a comprehensive thing though, in other words it had a rough 

passage politically and then went out the gate, but it was, I assumed, 

although you know, one had to project as the power in one’s party 30 

required, but I think it was you can assume the sincere endeavour to try 

and literally close the gaps which were self evident to any reasonable 

person, but it didn’t actually live or die on the Treaty. 
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1240 

A. No exactly and I think –  

Q. And that’s why – and it seemed to me it sort of got – if you say that is 

the reason put in there it doesn’t help my understanding of discourse. 

A. I think the point of the wording including is that the measures that 5 

New Zealand considers necessary to provide more favourable treatment 

to Māori need not only be in order to comply with its obligations to Māori 

under the Treaty of Waitangi.  It could be for other reasons and much 

more broader, so that’s hence the word including, and the key point then 

is to actually make sure that it’s the measures that are more preferable, 10 

or more favourable.  So it might be – it was designed in order – my 

understanding is it was designed in order to allow a potential affirmative 

action type policy of Government. 

Q. Yes.  Well you see I have the disadvantage of only ever having being a 

simple country solicitor and when you say – because it allows for 15 

favourable treatment of Māori, and then you say including something, so 

just in case people think it mightn’t you name the Treaty of Waitangi, 

you see why I’m now asking you this question. 

A. Yes I see, yeah, yeah.  I see that point. 

Q. I don’t think like an international lawyer that’s my point. 20 

A. No I’m sorry, no it’s all right. 

Q. No well I’m sorry my education is so wanting.  Thank you very much for 

trying to help me. 

(12:41) PROFESSOR SIR TAMATI REEDY TO DR PENELOPE RIDINGS: 
Q. Kia ora Dr Ridings.  Can you just – talking about the so called 25 

preferential treatment to Māori in this deed, and we’ve learnt of course 

in example, simple example of this is the taxation issue of 17.5% to 

Māori and the rest of the country has a different regime.  And of course 

we understand the circumstances under which that has been brought 

into play historically.  International investors say, “Wow, this is a good 30 

deal for us, lets invest here.”  Just asking a hypothetical question, how 

do you think the rest of New Zealand would react to that if driving into 
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the political arena.  Is it going to be a continued benefit to Māori or is it 

likely to be scrub tomorrow?  I guess those are the options.  Can I have 

a view from you on this please? 

A. So sorry this is the taxation preferential for Māori? 

Q. As an example. 5 

A. As an example of – and the foreign investor will come in and say –  

Q. “I’ll deal with you.” 

A. I’ll deal with you –  

Q. I’ll invest with you Māori. 

A. Well yeah, well I again just speaking not as an expert in this, but I would 10 

– just speaking as an ordinary citizen I would imagine that the – whether 

it is up to Māori to decide who they negotiate with or involve in 

progressing their economic interests including potentially with foreign 

investors.  I don’t personally have a view if it’s of benefit to Māori then of 

course that would be – then that’s good.  How the rest of New Zealand 15 

might view it I couldn’t say. 

(12:44) DAVID COCHRANE TO DR PENELOPE RIDINGS: 
Q. Sorry just something that came out of Sir Doug’s questioning, the MFAT 

deals largely with TPK as the Crown’s Māori arm within the Crown.  

How does it – and you it’s pretty impressive that this Treaty clause has 20 

been there right through your career I think, 27 years or whatever and 

never got in vote.  Can you tell us – is one reason it might not get 

invoked because when OTS are doing settlements MFAT says, “Hang 

on don’t do that, it might trigger – we might get ourselves in trouble with 

the – have to rely on that Treaty clause and we don’t want to have to do 25 

that?” 

A. Again, in my experience there has never been a situation where in fact 

has gone to the office of Treaty settlements and said, “No you shouldn’t 

do that because of this.”  And that’s –  

Q. If you just sort of – you can see how that could be a chilling effect.  The 30 

only way to get around the problem – we never have to invoke this thing 

because we make damn sure we never get near it. 
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A. Yeah, no, again based on my experiences never been that situation 

occurring. 

Q. Thanks very much, that’s good. 

JUDGE DOOGAN: 
Tēnā koe Dr Ridings.  Thank you for the diagram which is very helpful.  I have 5 

just got a few matters which are a bit all over the place, so bear with me. 

(12:45) JUDGE DOOGAN TO DR PENELOPE RIDINGS: 
Q. First, in your opening remarks yesterday and then in some of the initial 

questioning around the development of your view on the interpretation 

of the second paragraph, as I understood I think you said in your 10 

opening remarks when you were commenting about having looked at it 

further and having discussed it more fully, I think you used the word 

“instructed” or “advised”.  “I was instructed or advised that the better 

interpretation is as follows…”  I am not sure if you recall that but can you 

just clarify, is there any form of official interpretation of the clause which 15 

has been brought to your attention in the course of your work on this or 

for this inquiry. 

A. No.  The interpretation is my interpretation.  I think – and I just – if you 

just bare with me for a second.  I think the words that I used are – sorry I 

am just – and again this will be in my – in the written record.  The term I 20 

used which I remember using now, I said I looked at the issue in more 

detail and I’ve received some advice which has made me more in the 

nature.  Now that advice has not come from the Ministry at all and it was 

– I think you will know what I was referring to.  It was a question of 

thinking about it more and it’s a question of reading some more thoughts 25 

and it’s coming to my own conclusion. 

Q. All right, thank you.  And advice, when you say you received advice it 

was not from MFAT –  

A. No. 

Q. – but from legal colleagues or? 30 

A. Legal colleagues yep, not MFAT colleagues. 
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Q. Thank you.  Mr Andrew asked you whether you agreed with the 

descending opinion in the Bilcon case, and you said that you need to 

see Professor McRae’s dissenting opinion in context, but taking that 

point, taking it in context do you agree with the descending opinion? 

A. As a whole I would say yes I agree with the descending opinion.  I think 5 

in the circumstance in which the situation arose was a situation where 

there was an apparent breach of Canadian law but question then comes 

as to whether that is sufficient to raise to the bar of egregious conduct 

and there are two sides to that and Professor McRae disagreed and I 

would disagree and that’s the reason why Canada is seeking to have 10 

the award set aside. 

Q. Thank you.  And also, in response to questions from Mr Andrew, and I 

just want to clarify what you position is, I think you said, “There is no 

such thing as the chilling effect…” and you went on to describe the kind 

of risk assessment that officials or Government will undertake.  Can you 15 

just clarify what you mean by that?  You did also say in response to one 

of the questions, that if you have allowed belligerent stakeholder you 

would assess whether you talk to that stakeholder.  So can I just 

understand what you mean by no chilling effect? 

1250 20 

A. My reference to no chilling effect was actually the evidence that I gave 

before the water Tribunal where I said there’s no chilling effect.  I think 

the use of the term chilling effect is actually quite problematic and there 

are two perspectives to it, one is the outsiders looking in and might think 

the Government is being chilled in a particular area or hesitant about 25 

taking action because of concern over investors.  The perspective from 

within Government is slightly, is different, it’s much more of a weighing 

of risks and one of the risks of course is the possibility of legal action 

and again it comes down to an issue of whether you’re being chilled or 

whether you’re just being prudent in the action that you take by, for 30 

example, talking to the belligerent stakeholder. 

Q. Yes, but I think the critical point for the purposes of the issues before the 

Tribunal and in terms of the issues being raised by the claimants, 
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whether you use the word chilling effect or some other kind of 

description, the behaviour of a Government in response to litigation, will 

in some circumstances reflect – well litigation can be an effective tool to 

deflect, slow or stop a Government policy or action, would you agree 

with that proposition? 5 

A. Yes, I would agree with that proposition. 

Q. And if we just take the Select Committee recommendations on tobacco 

plain packaging as an example, what happened there was New Zealand 

Government delayed introduction of that, those measures because the 

Australian Government was facing, was undergoing litigation.  If that’s 10 

not a – if chilling effect, how would you describe it? 

A. My understanding is, is that yes, that was what the indications from the 

prime minister was at the time.  I would regard it as being essentially a 

risk assessment, coming down to a risk assessment as to what is the 

risk of an ISDS or a dispute settlement action against me and in that 15 

case because the tobacco companies are renowned for being highly 

litigious and have already taken to cases then the risk becomes higher.  

So I see it more as a risk assessment which you look at a number of 

different factors and then you take action in light of those actions. 

Q. Yes. 20 

A. Prudence is another word, perhaps rather than chilling effect, being 

prudence I would probably use. 

Q. Yes, I understand, I understand that proposition.  Do you understand 

also one of the concerns being raised by the claims is not just the 

efficacy of the Treaty clause and the circumstances in which it’s 25 

triggered, there was a prior concern that potential influence for foreign 

corporate in particular, using mechanisms available under the TPPA, 

may have the effect of modifying or crimping whatever word you use, 

Government action or policy around Treaty, domestic Treaty 

compliance, which is a different issue from whether or not the Treaty 30 

clause itself would offer some form of sufficient protection under the 

scenario scope out in your chart.  There’s a prior question as to whether 

the tools available under the TPPA might introduce a new and higher 



422 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

order of risk that would mean that as in the case of the plain packaging 

an aggressive or well resourced foreign corporate could have the 

desired effect simply by no overt means, just simply by bringing like 

litigation in a neighbouring jurisdiction as is the case with Australia.  So 

that’s the kind of point I'm trying to get at in terms of what you see as 5 

the magnitude or scope of the risk that might arise under TPPA once 

implemented. 

A. I accept that the risk under TPP is likely to be greater because there is 

a, you know, it would be with the United States and the litigious actions 

have already been noted of their investors.  But I think also when you 10 

undertake a risk assessment you have to – you undertake a risk 

assessment which looks at the strength of your own arguments and I 

think that that is an argument which to date hasn’t really come through 

as strongly as perhaps it could have and so any risk assessment of 

whether litigation is going to occur, you look at whether it’s actually just 15 

simply, you know, putting up a flag and just hoping it will be – take off or 

whether there was actually some substance behind it and that is the 

crucial issue. 

Q. Yes, all right.  I just want to pick up on some of the questions relating to 

your experience with the adoption of the Treaty clause and those 20 

instruments where you’ve had some direct experience.  So in the P4 

negotiations the Treaty clause I assume was the clause we now have 

before us? 

A. Yes, pretty – yes, my recollection is yes. 

Q. All right. 25 

A. Yes. 

Q. So from Singapore coming forward, there was an established Crown 

policy to seek the inclusion of such a clause in all subsequent free-trade 

agreements? 

A. Yes, there were – yes. 30 

Q. Right, you described the – at the earlier stage and I think you gave the 

example of, I'm not sure whether it was Peru or Chile where there was a 

process of negotiation in which New Zealand persuaded that 
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Government that because of the particular constitutional position of 

Māori and the Treaty New Zealand should have that clause and they – 

and there was some resistance to a like – more a comparable clause.  

Can you just elaborate a little bit on what’s the nature of the, if you are 

able to summarise this, the nature of the argument that the 5 

New Zealand Government makes to another Government in that 

circumstance? 

A. Yes, it was chilling and the nature of the argument is to say that the 

Treaty of Waitangi is different from, it’s part of the constitutional 

framework of New Zealand and therefore it is different from any other 10 

kind of arrangement which is entered into between indigenous people 

and their State and other countries.  So we highlighted the distinctive 

nature of the Treaty of Waitangi and the obligations, the ongoing 

obligations of the Crown to Māori and we described it as a dynamic 

instrument that there was the Tribunal set up to look not only at historic 15 

grievances but also contemporary claims.  So that was the nature of our 

description. 

Q. All right.  Would it be fair to assume that reliance in that description is 

placed on the incorporation of at least some of the Treaty provisions in 

domestic legislation?  That there are some legally or domestic – just 20 

stepping back a step sorry, the precise constitutional status of the 

Treaty in New Zealand’s legal system, is a matter that I guess is not 

settled.  So, what’s the nature of the explanation the New Zealand 

Government would provide internationally? 

A. The explanation that I'm trying to give is the explanation that I as the 25 

negotiator gave.  So the – I did not get into any detail about the nature 

of the constitutional – the constitutional nature of the Treaty of Waitangi. 

Q. Right. 

1300 

A. When we sought to explain further, we – my recollection is that we did 30 

not point specifically at particular legislation where the principles of the 

Treaty of Waitangi are referred to.  We could’ve and I'm sure that some 

negotiators did, but that’s not my recollection.  We were asked for 
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instances where Māori were what kind of mechanisms might we be 

talking about and so in that case, for example, the special taxation 

regime for Māori Authorities could’ve been raised. 

Q. All right. 

A. So that’s my recollection of the discussion but it was 10, 20 years ago, 5 

10 years ago. 

Q. Thank you.  The P4 negotiations and others that you may have had 

personal involvement with, did they proceed under the same or similar 

confidentiality or secrecy provisions? 

A. The – my understanding is that they did not have the same kind of 10 

agreement confidentiality, that was in the P4, in the TPP, my apologies.  

However it is normal for bilateral free-trade agreements to take place 

within a – within a degree of confidentiality because you do not want the 

other party to know what your bottom lines are because that would 

hinder you in your negotiations and so you therefore keep the nature of 15 

your own views very tightly held so that you can actually progress your 

own issues. 

Q. I appreciate that your personal involvement with the TPPA itself is more 

limited.  So just indicate if you aren’t able to answer this question, but I 

thought you said yesterday that in some parts of the TPPA the USA has 20 

a kind of a template which it seeks to bring in because it’s been 

effective.  Are you able to say what parts of the TPPA reflect that US 

template? 

A. I was talking in particular about the template for the investment chapter. 

Q. Right. 25 

A. They have a published template called their model investment chapter 

which is what they use.  Like most countries it will have an agreement 

which it’s done in the past and it will kind of attempt to get that.  It will 

attempt to table that as its first opening position. 

Q. All right, thank you.  You will have heard I think some of the questions 30 

that I raised with Professor Kelsey, arising out of the Wai 262 report and 

in particular around the notion of an assessment of what Māori interests 

might be put in issue by the instrument based on a sliding scale from 
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low impact to high impact.  From your knowledge of the TPPA, if I could 

ask you the similar question, how would you assess the, I'll just use the 

actual – the nature extent and relative strength of the Māori interest put 

in issue by the TPPA and I know that’s a broad question and I'd ask 

Professor Kelsey to attempt to try and do it on a scale of one to 10.  Can 5 

I ask you the same question? 

A. Yes.  In terms of the TPP there – it certainly engages Māori business 

because of the free-trade aspect of it and the question then comes to 

the extent to which it engages Māori generally and both particular iwi 

and hapū.  So I'm probably not the right person to answer that question.  10 

I think Dr Walker would be a better – he would give a better answer than 

I would, if you don’t mind. 

Q. No, I will try Dr Walker as well and again just a couple of final matters, at 

paragraph 72 of your first affidavit you refer to the Hong Kong 

agreement on the promotion and protection of investments.  When does 15 

that instrument date from? 

A. My recollection is it’s something like 1998, something like that. 

Q. All right, and do you say that it’s the only investment agreement to which 

New Zealand is a party? 

A. It’s the only specific investment promotion agreement.  So not a free-20 

trade agreement, but a specific agreement on investment promotion.  

That’s the only one that’s in force with New Zealand and another 

country. 

Q. All right and so that’s one aspect in which the TPPA opens up a 

substantially different scale and extent of incoming investment, outgoing 25 

investment obligations? 

A. Yes, perhaps I better – what I was meaning by that, in reference to the 

Hong Kong investment promotion agreement is that that’s a standalone 

agreement which is just on investment.  It’s the only one that we have 

that’s just on investment.  We then have the various FTAs which have 30 

got investment chapters which incorporate most of the same kinds of 

obligations. 

Q. Yes. 
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A. And the ISDS is in the Hong Kong investment protection agreement as 

well as in the other four agreements, China – I can’t remember which 

other ones and TPP. 

Q. Yes, and the Hong Kong one predates the first of the Treaty clauses 

which was the Singapore document? 5 

A. Yes, that’s right. 

Q. Just in relation to a question of interpretation of chapter 9 of the TPPA, 

the investment – an investment agreement is captured from time of 

entry into force, but a coven investment means an investment or can 

mean in existence at the date of entry into force of the agreement.  So a 10 

pre-existing investment.  Just in relation to scope of the chapter, clause 

9.22 states that a party’s obligation shall apply to measures adopted or 

maintained by the Central, Regional or Local Governments of 

Authorities of that party and then when you go over to the national 

treatment obligation at article 9.4, 9.4(3), “For greater certainty the 15 

treatment to be accorded to a party under paragraphs 1 and 2 means 

with respect to a regional level of Government treatment no less 

favourable, et cetera.  That reference to a regional level of Government 

in the New Zealand context, do you believe that would capture what we 

would call our regional local authorities? 20 

A. No, in international free-trade agreement terms and in the WTO as well, 

you divided it between Central, Regional, Local and the regional is 

normally accepted as being States or provinces. 

Q. Federal – 

A. Federal, of federal systems and the regional then refers to that, so in a 25 

unitary State like a country like New Zealand we have Central and 

Local, so I would not envisage that applying to our regional councils. 

1310 

Q. All right, thank you.  I have been provided with a hand written version of 

the alternative Treaty exception clause that I understand 30 

Professor Kelsey had developed and was the subject of discussion the 

other day.  Rather than attempting to try and ask you questions about 
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that now, once that’s available I will perhaps leave that for the panel 

stage so that you have a chance to have a look at it.   

JUDGE DOOGAN: 
So those are my questions.  Thank you very much for your evidence.  

Mr Heron? 5 

MIKE HERON: 
Can I just ask two questions in re-examination very quickly? 

(13:10) MIKE HERON TO DR PENELOPE RIDINGS: 
Q. Dr Ridings, two things, one, you talked about the length of resource 

consent and your original affidavit and then you explained how you 10 

relied on information obtained from another department, and then 

you’ve gone back and clarified that.  I think, is that the process you went 

through? 

A. Yes, that’s correct. 

Q. And I just wanted to be clear, you apologised to the Tribunal and 15 

claimant counsel for misleading, but I just want to be clear, you’re 

saying that you made a mistake, you reflected what information you 

were given, you weren’t (missing audio – 13:11:24 to 13:11:33). 

A. No I wasn’t – I wasn’t attempting to mislead at all, I made a mistake and 

I apologised for it. 20 

Q. But you were reflecting information that was given to you? 

A. Yes, yes.  Yes that’s right.  That wasn’t my – I don’t want to put the 

blame on somebody else but it was my mistake. 

Q. Sure.  I just wanted to be clear.  And the other – the final point was you 

were asked about this other advice and so there’s no mystery.  Was that 25 

Professor McRae? 

A. Yes. 

Q. All right, thank you. 
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JUDGE DOOGAN: 
All right, thank you.  All right we will break and come back at two o’clock, is 

that enough time? 

ANNETTE SYKES: 
Can we just raise something about the timetable for the panel to reflect on?  I 5 

imagine that everybody, this afternoon, would like an opportunity to ensure 

that Mr Walker is properly dealt with, without fast cross-examination, proper 

time given for reflection.  Is there any possibility that Mr Harvey could come 

Friday morning if we don’t finish him today, and I just posit that Sir. 

JUDGE DOOGAN: 10 

Thank you.  Mr Heron could you –  

MIKE HERON: 
We can just check. 

JUDGE DOOGAN: 
That seems a sensible idea Ms Sykes, so we will look at that.  Thank you.  15 

Lunch. 

HEARING ADJOURNS: 1.13 PM 
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HEARING RESUMES: 2.07 PM 

LINDA THORNTON: 
Sir. 

JUDGE DOOGAN: 
Afternoon Mr Heron. 5 

LINDA THORNTON: 
Excuse me, if I may interrupt, just before we begin, we have a personnel 

change that I wanted to have Ms Jamieson, put her appearance on the 

record.  Ms Jamieson is here in replacement of Ms Downs. 

JUDGE DOOGAN: 10 

All right, I see, kia ora Ms Jamieson.  Okay, thank you. 

LINDA THORNTON: 
Thank you, sorry. 

MIKE HERON: 
Kia ora members of the Tribunal, Dr David Walker I call him please. 15 

JUDGE DOOGAN: 
Thank you Mr Heron. 

MIKE HERON: 
And just while he’s doing that, Mr Harvey is available Friday morning, Sir. 

JUDGE DOOGAN: 20 

All right, thank you and just in terms of Dr Walker’s availability, if we go late 

today, are you available tomorrow morning? 

DR DAVID WALKER: 
Yes Chair. 
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JUDGE DOOGAN: 
All right, thank you.  Kia ora, welcome.  If you have an opening statement you 

would like to make, thank you. 

 

(14:08) DR DAVID WALKER: 5 

Kia ora Chair, members of the Tribunal, tēnā koutou katoa.  Just to introduce 

myself first of all, my name is David Walker.  I come from the waka of 

Te Waipounamu, the South Island.  I am born in Christchurch.  I spent the first 

quarter century of my life in Christchurch and then I came to Wellington to 

Te Whanganui-a-Tara in 1987 and I have spent most of my time since with 10 

the Ministry of Foreign Affairs and Trade both on and offshore.  The Ministry 

which acts in the world to make New Zealanders safer and more prosperous.  

I've had numerous different roles with the Ministry in both those spheres for 

many years fighting for New Zealand and New Zealanders in the field of 

international trade negotiations. 15 

 

At the outset of my evidence Chair, I would like to acknowledge the sincerity 

of the views held by the claimants.  First of all my role as chief negotiator, I am 

the Government’s chief negotiator for TPP.  In this role I lead a team of 

negotiators and expert advisors from MFAT and other Departments.  Those 20 

officials have expertise relevant to different parts of the agreement and a 

number of them led the negotiation of specific chapters. 

1410 

 

In addition to the interdepartmental team we were able to call on technical 25 

advice from other Government Departments.  My role is to ensure that the 

overall coherence of the negotiating effort in pursuit of the best collective 

outcome for New Zealand.  I am also Deputy Secretary of the trade and 

economic group at MFAT.  In this role I have overall responsibility for the trade 

negotiations division, the economic division and the Māori policy unit.  Each of 30 

these divisions has a separate divisional manager who reports to me.  In that 

role as Deputy Secretary, I have been the Ministry official with overall 

responsibility for the negotiation of all of New Zealand’s free-trade 
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agreements, that have been under negotiation during the time I have been in 

that role including TPP.  I also have overall responsibility for the 

implementation of negotiated agreements and New Zealand’s participation in 

the World Trade Organisation. 

 5 

Chair, when considering the Trans-Pacific Partnership it is perhaps useful to 

set TPP in the context of New Zealand’s overall trade strategy.  New Zealand 

needs to trade with the world in order to support our desired standard of living.  

We will not be prosperous selling only to ourselves.  New Zealand is 

geographically isolated.  We have a small domestic market and even though 10 

we are also successful in a range of other sectors, including increasingly 

services exports, we have a comparative advantage which is weighted to 

agriculture and food and beverage products which many other countries seek 

to protect against foreign competition.  So New Zealand is always facing the 

risk of being shut out of key markets. 15 

 

The overarching goal of New Zealand’s trade policy therefore is to mitigate 

those challenges, to increase New Zealand’s global connectedness and 

maximise and diversify the opportunities for New Zealand business to 

succeed in the global market, in order to help lift economic growth and living 20 

standards for all New Zealanders. 

 

Successive New Zealand Governments have therefore pursued free-trade 

agreements, particularly in the Asia Pacific region and pursued better 

international rules for global trade through the World Trade Organisation as a 25 

means of achieving these objectives.  New Zealand as a small country will 

benefit from an international system based on clear and enforceable rules, 

whatever the subject matter.  This is particularly true of international trade.  

Clear and enforceable rules are important for ensuring that New Zealand is 

not excluded from overseas markets by other country’s protectionist policies.  30 

Clear and enforceable rules also give us options for redress when other 

countries do not play by the rules.  Of course I recognise that trade and 

business are not the only things that contribute to our wellbeing and 
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prosperity.  MFAT helps the Government achieve goals in areas other than 

trade, but my focus in my current role is international trade. 

 

On the TPP specifically, I have described the economic benefits of TPP for 

New Zealand in my affidavit.  However I also want to be very clear about the 5 

economic benefits of TPP for Māori.  The value of the Māori asset base is 

estimated at now over $40 billion, a significant amount of which is oriented 

towards primary sectors and our export economy.  Māori own between 10% 

and 40% of key primary sector assets including red meat, dairy, kiwifruit, 

forestry, seafood.  Over three-quarters of the output of these sectors is 10 

exported.  For some such as dairy and kiwifruit, that is closer to 95%. 

 

Tariff savings under TPP on current exports across the sectors, that’s the 

tariffs which TPP Governments will not be able to levy on New Zealand 

exports are estimated to be more than $200 million a year across these 15 

sectors, once TPP tariff commitments are fully phased in.  There are a 

number of opportunities for Māori economic interests to benefit from TPP, 

particularly exporters in primary sectors. 

 

The Treaty of Waitangi exception.  FTAs include a number of general 20 

exceptions that allow parties to adopt measures to protect interests that are of 

policy significance for Governments that they want to pursue them aside from 

the commitments they have made in trade agreements.  All of New Zealand’s 

FTAs since 2001 have contained the Treaty of Waitangi exception.  

New Zealand’s approach of including the Treaty of Waitangi exception in its 25 

FTAs is unique and reflects the constitutional significance of the 

Treaty of Waitangi to New Zealand. 

 

Treaty of Waitangi exception is a critical component of our trade agreements.  

It is designed to retain flexibility for successive Governments to implement 30 

domestic policies in relation to issues of importance or relevance to Māori 

including in fulfilment of obligations under the Treaty of Waitangi without being 

obliged to offer equivalent treatment to overseas entities.  I acknowledge that 
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the claimants have raised concerns about how TPP might impact on their 

interests and about the effectiveness of the Treaty of Waitangi clause.  

However, as I said in my affidavit, it is not the function of TPP or any trade 

agreement to address the full range of interests and concerns of indigenous 

people or to determine what the Crown’s obligations to Māori are.  5 

Determination of this very important question is quite properly a function of 

New Zealand’s domestic legal constitutional and political system.  

New Zealand is also a party to a large range of other Treaties in important 

areas like climate change and human rights.  Some of those interests and 

concerns are addressed through the obligation New Zealand assumes in 10 

those instruments. 

 

Forward looking consultation.  I have set out in my affidavit the Governments 

programme of engagement now that TPP negotiations have concluded, 

including how Departments assess the scale, nature and relative strength of 15 

the Māori interest in the implementation of TPP and the degree and nature of 

engagement with Māori that is appropriate having regard to that interest.  In 

my affidavit I describe three stages of engagement.  I want to emphasise the 

first two stages of that engagement in my opening statement. 

 20 

Stage one of that engagement occurred immediately following the conclusion 

of negotiations.  It comprised release of a large amount of information about 

the TPP outcomes and public and invitation only information sessions 

including three events specifically for Māori.  I gave presentations, indeed the 

first presentation that I gave on the TPP post the conclusion of negotiations to 25 

the FOMA annual conference, to the Auckland Independent Māori Statutory 

Board and MFAT hosted a hui in Auckland specifically for the claimants and 

interested parties to this claim. 

 

Stage two of that engagement is now occurring post signature.  We are 30 

holding a series of hui specifically aimed at engaging with Māori about the 

outcomes and benefits of TPP for Māori and the provisions in TPP that 

specifically relate to Māori interests.  So far two have been held.  The 
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claimants and interested parties in this claim has been specifically invited to 

these hui and I would encourage them to attend.  There has been significant 

interest at the hui about the scope of the Treaty of Waitangi exception.  There 

has also been a real interest in what opportunities or impacts direct or indirect 

the TPP will have on individuals and their whānau. 5 

1420 

 

The Government is also holding a series of road shows in New Zealand’s 

main and regional centres, so far three have been held.  We always do road 

shows when once we have concluded negotiations for an FTA.  The aim is to 10 

ensure that businesses are able to prepare to take advantage of the new 

opportunities presented by TPP’s entry into force, and to provide information 

to the wider public and other stakeholders about the agreement.  I not for 

completeness the third stage relates to engagement after TPP has entered 

into force. 15 

 

An important part of the engagement now, the second stage, concerns the 

domestic measures that New Zealand needs to take before it can ratify TPP.  

Some of the obligations in TPP require New Zealand to change its laws and 

some of those requirements provide New Zealand with significant flexibility 20 

about how to do so. 

 

As I noted, in my affidavit, MB intends to seek submissions on the intended 

approach to the implementation of obligations in TPP’s intellectual property 

chapter.  By way of update MB has now released a consultation paper 25 

concerning the intellectual property obligations in TPP.  Public submissions 

are sought and are due by the 30th of March. 

 

Perhaps more importantly, with regards to plant variety rights, New Zealand 

has until three years after TPP entry into force to consider and implement 30 

changes to our plant variety rights regime.  TPP allows New Zealand either 

ratify UPOV 1991 or to implement a New Zealand specific regime that gives 

effect to UPOV 1991. 
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When implementing this obligation and the alternative New Zealand is able to 

adopt any measures that it deems necessary to protect indigenous species in 

fulfilment of its obligations under the Treaty of Waitangi.  MB intends to 

undertake targeted engagement on this matter. 5 

 

Finally, I want to emphasise that my evidence is described current plans for 

future outreach and engagement.  Plans for future engagement are not fixed 

but are subject to ongoing consideration.  The feedback that we received 

through the process such as the road shows and hui will inform subsequent 10 

responses and initiatives. 

 

That is the end of my opening statement Chair. 

JUDGE DOOGAN: 
Thank you Dr Walker. 15 

MIKE HERON: 
Thank you Dr Walker.  Just a couple of points, one, when you’re in this 

process of negotiating a Treaty including TPP you have these obligations of 

confidence, am I right, and in fact in TPP a specific obligation that applied to 

that process, is that right? 20 

DR DAVID WALKER: 
Yes, that is correct, a specific obligation in the case of TPP.’ 

MIKE HERON: 
Thank you.  I just clarify that Mr Chair, so that if people are wanting to ask of 

what occurred within the negotiations Dr Walker is of course precluded and I 25 

will have to raise that matter but I thought let’s get it out of the way now. 
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JUDGE DOOGAN: 
Can we just clarify whether the – sorry is my mic going – whether the 

confidentiality obligation that you’re referring to is the one that is set out in our 

decision on urgency from July last year? 

MIKE HERON: 5 

I will need to have a look at that.  I think so.  It is the same. 

JUDGE DOOGAN: 
All right.  We will proceed and if the issue arises we might just have to just 

come back and I will hear from counsel, thank you.  All right, Dr Walker, 

claimant counsel have some questions, who is first? 10 

TE KANI WILLIAMS: 
Yes. 

JUDGE DOOGAN: 
All right, Mr Williams, kia ora. 

TE KANI WILLIAMS:   15 

Yes, thank you Sir. 

(14:25) TE KANI WILLIAMS TO DR DAVID WALKER: 
Q. Kia ora Dr Walker.  My name is Mr Williams, I represent the 

Te Rūnanga a Iwi o Ngāti Kahu and I have been chosen to go first so 

that – to let the others come in behind me to deal with you apparently 20 

according to Ms Sykes.  So just – my process will basically just go 

through your affidavits in a cursory way, so just starting with your first 

affidavit Dr Walker, you set out there in paragraph 3 your responsibilities 

– well you don’t – probably don’t have to grab it, in your lead roles in 

terms of not only negotiations but the engagement over the TPP.  I just 25 

wanted to check, in terms of your background and matters of the Treaty, 

you don’t have an extensive background in this area?  This particular 

Treaty I am talking about, Treaty of Waitangi. 
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A. Yes.  As I make clear in my affidavits under Chief Negotiator for TPP 

and under me there are a range of experts across Government from 

other departments including TPK. 

Q. So in terms of matters involving te Tiriti you’d be taking advice from 

them about the impacts that that may have on your negotiation process 5 

correct? 

A. Yes.  We would take advice from the full range of Government 

departments with policies at issue in the negotiation. 

Q. Okay.  All right.  And just moving through that affidavit, just at paragraph 

16, you say there, the end, “The timetable for negotiations is set not by 10 

New Zealand but the negotiating partners collectively.”  Your affidavit at 

this time was in September, are you able to tell us who you had 

engaged with from a Māori perspective at that time?  Or is that a better 

question for Mr Harvey? 

A. As at September? 15 

Q. Yes. 

A. We had engaged with a range of Māori interests throughout the course 

of the negotiation as detailed by Mr Harvey in his affidavit. 

Q. All right, so questions relating to them are probably better to put to him?  

Probably easier just to leave your microphone on. 20 

A. Yes if you wish. 

Q. All right.   

A. But I can attempt to answer if you have some questions, I can attempt to 

answer them. 

Q. I might come back to that point Dr Walker.  So moving through then to 25 

your second affidavit, do you have that with you? 

A. Yes I do, and it’s also up on the screen there I think. 

Q. Okay.  All right.  At paragraph 9, all right, just there you talk about how 

Māori – sorry the TPP will also benefit Māori economic interests, can 

you just clarify for me which economic interests you’re referring to 30 

there? 

A. Economic interests for direct benefit? 

Q. Yes. 
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A. Those interests involved in the exporting and investing economy 

whether for goods or services. 

Q. And that’s existing? 

A. Existing yes and it will create new opportunities for New Zealand 

business, exporters, goods and services and investors including Māori 5 

business interests. 

Q. If they have some. 

A. If they have some yes. 

Q. All right.  And so where you refer here to Māori owing 10 to 40% of 

prime – key primary sector assets where is this calculation taken from? 10 

A. These calculations were done – I think they were done by – originally by 

the Bill Consultancy.  They have been updated through the 

Government’s business growth agenda process. 

Q. Because you haven’t appended it to your evidence have you? 

A. No I haven’t appended it to my evidence. 15 

1430 

Q. All right.  So it’s a bit difficult for us to assess the accuracy of reference? 

A. It is reference in the business growth agenda.  The current – I think the 

current figure of over $42 billion dollars is referenced in the update of 

the Government’s business growth agenda. 20 

Q. And is that publically available is it? 

A. It’s publically available. 

Q. Okay.  So at the end of that paragraph 9 you say that while it’s not 

possible to identify precisely the share of that which will flow to Māori 

interests, the scale of Māori ownership within the primary exporting 25 

sector means that a significant proportion of those savings will flow to 

Māori.  I’m just – is that the same document we would go to in order to 

make that assessment as well? 

A. No that’s a – that’s as outlined in the national interest assessment, and 

looking at the fact that Māori owning that percentage of assets in 30 

sectors which are oriented towards exports, to the extent that Māori are 

involved in exports from those sectors they too will benefit from tariffs 

not being levied on those sectors on the current trade. 
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Q. Yes. 

A. And from opportunities to grow trade where Barry is coming off, 

meaning that our exports are more competitive and therefore you can 

grown exports in that product.  So for example in dairy, in beef, in 

kiwifruit, fisheries, wines, those sorts of products where Māori is 5 

invested. 

Q. All right.  And I don’t have the benefit of the document you have just 

referred to, but when you talk about Māori having interests in those 

entities are you saying that they are wholly owned entities, half owned 

entities, their subsidiaries of other entities.  Are you able to clarify that? 10 

A. I’m not able to clarify that directly.  That would go back to the original 

methodology that was undertaken in the Bill work I think, but a number 

of them would be significant Māori ownership. 

Q. Sorry can you clarify what that means, significant, is that more than 

50%, 75%? 15 

A. Yeah, yeah.  Some of them would be wholly owned, others of them 

would be investment into entities which are owned by Māori and 

non-Māori. 

Q. All right.  So could I just ask you – I’m jumping around here a little I’m 

afraid, to have a look at appendix C to your third affidavit?  And here this 20 

just – sorry I will wait till you get it. 

A. Which one is that?   

TE KANI WILLIAMS: 
Yes that’s correct. 

TE KANI WILLIAMS TO DR DAVID WALKER CONTINUES: 25 

A. Yes. 

Q. So this is the document you’re referring to in paragraph 10 of your 

second and third affidavit, correct?  You will have to actually verbalise 

your assent. 

A. That – the document I’m looking at is C.  I’m looking at the same 30 

document. 

Q. Yes, you are nodding your head actually and you need to say yes or no. 
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A. Okay, okay. 

Q. For the record. 

A. Sure. 

Q. So this is what you say is the Crown Māori economic growth partnership 

document which aims to grown a more productive innovative and 5 

internationally connected Māori economic sector correct? 

A. Yes. 

Q. All right.  And just so I am clear, the page 36 of that document, so if you 

just scroll up a little bit further please, up, no, no, sorry down, yep there 

you go.  So that document is signed by Mr Ngahiwi Tomoana, he’s the 10 

chair of that body? 

A. Yes. 

Q. He’s also the chair of the national iwi chair’s forum, are you aware of 

that? 

A. Yes. 15 

Q. And as the chair of the national iwi chair’s forum he provided a letter to 

the Crown opposing the execution of the TPP, were you aware of that? 

A. Yes. 

Q. Okay, and well that is appended to Professor Margaret Mutu’s affidavit 

Sir, I won’t put it up, but just on this particular document here, the last 20 

paragraph of that foreword, talks about the fact that the panel has not so 

much produced a strategy and action plan for Māori economic 

development as a needle to activate the resilience of Māori and to 

catalyse accelerated change in all Government sectors for the 

prosperity of all New Zealanders.  It doesn’t quite accord, I suggest, of 25 

your outline of what that document is supposed to do at paragraph 10 of 

your paragraph, would you accept that? 

A. I'd have to look at paragraph 10 of my document.  This is a different 

one.  Second. 

Q. Of the second affidavit. 30 

A. There, yes.  In what sense does it not accord? 

Q. Well your paragraph there says that the aim was to grow a more 

productive and internationally connected Māori economic sector.  This 
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seems to be something less than that.  It’s more a beginnings of a 

pathway as opposed to the actual pathway, would you accept that? 

A. I think the partnership sets out a number of objectives including this one. 

Q. All right, so let’s have a look at those objectives.  At page 40 of 

appendix C, just there, no, if you go back up, there you go, where the 5 

arrows are or the – 

Q. Yes. 

Q. – numbers, it sets out the six goals that this vision, document is 

designed to achieve, do you accept that? 

A. Yes. 10 

Q. And the first one is greater educational participation and performance, 

correct? 

A. Yes. 

Q. Skilled and successful workforce, increased – 

A. yes. 15 

Q. – financial literacy and savings, Government and partnership with Māori 

enables growth, active discussions about the development of natural 

resources and Māori inc as a driver of economic growth.  I'm not quite 

sure where the free-trade component fits in. 

A. Well I would think that through a number of the references to growth and 20 

development, something which is creating new opportunities for 

New Zealand internationally would fit right in there. 

Q. So you’re suggesting that’s a catch all phrase for that component? 

A. I'm suggesting that without trade New Zealand cannot grow and 

prosper.  We do not have a large enough market – 25 

Q. I don’t dispute that, yes, no, I don’t dispute that.  What we’re talking 

about here is not New Zealand we’re talking about Māori initiatives for 

growth. 

A. Yes. 

Q. It’s a slightly different component. 30 

A. Yes, but I think that international trade and new opportunities from 

international trade is also important for Māori to have growth 

opportunities particularly from the primary sector as my figures indicated 
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between three quarters and 1920th of the output of those sectors would 

not exist if it were not for international trade. 

Q. Yes, so – 

JUDGE DOOGAN: 
Sorry Mr Williams, just to be fair to the witness on this particular question 5 

which related to the document that you’ve just put the question and the 

propositions on that right-hand column the six goals, and you asked a 

question about where is the international trade, to be fair I think it should note 

also on the left-hand column, on the first paragraph there’s a reference to, 

“This will be achieved by lifting per capita income and improving export 10 

performance which will lift the Māori contribution,” et cetera.  I'm not sure how 

much further you’ve got on the general area, but if we just perhaps could – if 

you’re going to use the documents start with those particular propositions and 

then work from there. 

1440 15 

TE KANI WILLIAMS: 
Well Sir, this document is appended to the witness’ evidence.  Either he’s not 

been knowledgeable about what’s in there or not, I realise it’s not a memory 

test, however I am happy that – I'm fine with the fact that you raise that issue.  

I hadn’t anticipated proceeding any further down the track on this matter. 20 

JUDGE DOOGAN: 
All right, thank you. 

TE KANI WILLIAMS TO DR DAVID WALKER CONTINUES: 
Q. So I was just going to carry on by saying what your answer provides 

though really supports the end of paragraph 10, doesn’t it, that the focus 25 

is more about the resilience and growth through the national economy, 

rather than a focus specifically on Māori issues?  Your mic Sir. 

A. It goes off.  The focus of that growth partnership is obviously on Māori 

issues and Māori growth.  What I'm saying is that expanding the 

opportunities for New Zealand growth internationally including for Māori 30 
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businesses is a very important component as mentioned there in the 

foreword to that for Māori growth opportunities going forward. 

Q. Yes, all right.  Just moving on in terms of paragraph 21.2 of the second 

affidavit, I just as a matter of clarification for me here, I just wonder if 

you’re able to tell me what percentage of combined GDP does the US 5 

have? 

A. I don’t have that figure at the top of my head, but what I can tell you is 

that clause 21.2 there, for that to be – to come into effect it requires both 

the United States and Japan. 

Q. Yes. 10 

A. Plus four others, pretty much any four others, I think. 

Q. Yes, so the States and Japan comprise the largest component of the 

GDP than the combined countries – 

A. Countries, that’s right. 

Q. Okay.  So just moving on now to paragraph 37 of this affidavit, you say 15 

there at the end of that paragraph, I think, in brackets, “Minimum 

standards of treatment national, treatment in most favoured nations 

clauses which the applicants consider restrict the measures that the 

Government may impose in respect of foreign investment and which 

investors may seek to enforce by way of ISDS.  In my view these 20 

concerns are misplaced.” 

A. Sorry, which paragraph are we talked about? 

Q. Thirty six. 

A. Oh, okay. 

Q. It’s the end of the paragraph there.  So the question is that this is the 25 

first agreement though that New Zealand have engaged with the US on.  

So doesn’t that change the ballpark in respect of potential risk? 

A. The fact that the US is part of the agreement increases the scope of 

potential investors who have rights under the mechanism.  But the 

mechanism in TPP also contains a number of safeguards for 30 

Governments to continue to regulate in the public interest and the 

Government that judged and we have advised so in the national interest 

analysis and to the Foreign Affairs Defence and Trade Committee that 
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those safeguards are seen as sufficient to mitigate against any 

increased scope risk of this mechanism. 

Q. Yes, well scope for risk I think is one matter, but the potential for a 

country like the US and its wealthy investors, because of their litigious 

nature, doesn’t that increase the risk for those who are engaged with it, 5 

in a free-trade agreement? 

A. Only to the extent that there are more investors, but you also need to 

look at the design of the mechanism and the obligations which sit under 

it and the associated safeguards which the mechanism has in place. 

Q. Okay, and in terms of paragraph 38, you refer there from the second 10 

line to the fact that this allows foreign investors to pursue remedies 

directly against the State in relation to breaches of its investment 

obligations contained in FTA or bilateral investment Treaty.  Isn’t this an 

example where there’s an increased risk of litigation factor for 

New Zealand and that you have high wealth companies or investors 15 

potentially able to sue this country?  It will then force to use taxpayers’ 

money to defend that? 

A. I think I just answered that question.  You have to look at the design of 

the system – 

Q. All right. 20 

A. – to see the safeguards that are in there associated with the new set of 

investors who will be able to potentially use that mechanism. 

Q. All right.  At paragraph 52 you say there that New Zealand have not to 

date had to rely on the Treaty of Waitangi exception in its previous FTAs 

and so therefore none of New Zealand’s previous FTAs has impacted 25 

on New Zealand’s ability to meet its obligations to Māori including in 

fulfilment of the Treaty of Waitangi.  But we’ve heard with Dr Ridings 

that in fact New Zealand have never given effect to that 

Treaty of Waitangi exception clause, have we? 

A. I didn’t hear what Dr Ridings said, but from what you’re just said that’s 30 

entirely inconsistent with my first sentence there. 

Q. Yes, so because you haven’t had to rely upon it, there’s no chance of 

litigation regarding it.  The point is that there’s been no test of it. 
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A. Well yes, the test would only arise if there were ever a question asked 

about it by a party to an international agreement. 

Q. Yes, yes, and so that test will only potentially come with litigation? 

A. Yes, yes. 

Q. Yes, okay.  And just at paragraph 55, you talk there about the important 5 

part of your role is engaging with Māori stakeholders, so I will come 

back to this issue which I discussed earlier with you about Mr Harvey’s 

evidence.  He sets out in his evidence that the stakeholders or you can 

correct me if I'm wrong, if that’s the wrong term, but the parties you’ve 

engaged with are FOMA, I think he’s listed Ngāti Kahungunu, 10 

Te Whakaminenga o Ngā Puhi, Te Kupenga Hauora and a medical 

health entity, are those the stakeholders that you suggest have been 

engaged with to date? 

A. I think he may have also referenced a range of Māori commercial 

interests. 15 

Q. Well he hasn’t been specific about them if he did.  Those are the only 

specific groups that he has identified in his affidavit, paragraph 61 and 

66 of his affidavit. 

JUDGE DOOGAN: 
Sorry Mr Williams, is the underlying question you’re seeking from this witness 20 

– 

TE KANI WILLIAMS: 
Yes, are those the stakeholders that he’s referring to in this paragraph? 

TE KANI WILLIAMS TO DR DAVID WALKER CONTINUES: 
A. So paragraph 66 you were referencing? 25 

Q. Yes, I think he refers to FOMA there? 

A. Yes, there are a number of references there. 

Q. And then paragraph 61 he also references the other entities that I 

mentioned? 

A. Yes, and in paragraphs 32 for example he references a number of Māori 30 

commercial interests which we are also engaged with. 
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1450 

Q. Sorry I couldn’t quite hear you. 

A. In paragraph 32, he references a range of commercial Māori interests 

also engage with during the course of TPP process. 

Q. Okay.  So those are your stakeholders that you’re referencing in 5 

paragraph 55, that’s what I was trying to clarify? 

A. Paragraph 55 –  

Q. Of your own affidavit. 

A. Of my own?  Those are the details of the engagement which Mr Harvey 

has captured in his affidavit as –  10 

Q. And that was up to October 2015? 

A. Yes that’s up to October 2015.  Those are the detailed meetings held of 

course.  The information was provided much more broadly than that. 

Q. All right.  And you personally have only met after October 2015 with 

FOMA is that correct? 15 

A. No.  I was involved in a number of stakeholder engagements of the 

course of the time that I was heading the TPP negotiation from, I think, 

the beginning of 2012 onwards. 

Q. Okay.  All right.  Could I just ask you then to turn to, I think it’s document 

B which is appended to your second affidavit, page 10?  You say there 20 

under – well sorry this document, can you just tell me what this is? 

A. (microphone not turned on 14:52:34). 

Q. Oh actually I think you say at paragraph 11 which is talking about these 

exhibits that it’s information about the outcomes of the negotiations on 

your website, and you’ve indexed copies of the documents which are 25 

available on that website, does that sound right? 

A. That sounds right.  You’re talking specifically about that –  

Q. This document yes. 

A. The one that’s headed “TPP in brief”? 

Q. Correct. 30 

A. And it runs to – what is it, 10 pages? 

Q. Yes. 
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A. Yes, that document was released by the Government on the outcome – 

on the occasion of the outcome of the negotiations. 

Q. All right.  And just on that 10th page there’s reference under “How does 

TPP relate to the Treaty of Waitangi,” do you see that?  Or do you have 

that? 5 

A. Yes. 

Q. Okay.  And in that passage it says, “TPP includes a specific provision 

preserving the pre-eminence of the Treaty of Waitangi in New Zealand 

and nothing in TPP will prevent the Crown from meeting its obligations 

to Māori.”  That’s slightly different terminology to what’s contained in the 10 

exception clause though isn’t it? 

A. In what sense? 

Q. Well the exception clause talks about the Crown – New Zealand having 

the ability to provide manners which are more favourable to Māori, not 

that that doesn’t prevent the Crown from meeting its obligations to 15 

Māori, those are two different matters. 

A. The clause talks about more favourable treatment including in respect of 

its obligations under the Treaty if I remember correctly. 

Q. Well it says, “…more favourable treatment to Māori,” and then including 

Treaty of Waitangi. 20 

A. Yes so it achieves this and potentially more. 

Q. Well in terms of meeting its obligations, not preventing sorry, the Crown 

from meeting its obligations to Māori and this is a matter which 

Sir Doug Kidd had discussed with Dr Ridings.  Māori don’t consider that 

it has to – should be treated in a more favourable nature in order for it to 25 

receive the benefits from the Crown, and you’re saying here the Crown 

will meet its obligations to Māori.  The clause says it’s only if it’s more 

favourable, do you accept the distinction? 

A. I accept that there’s a distinction in language but it’s not – the clause in 

the TPP is related to the purpose of the TPP –  30 

Q. Yes. 

A. – and allowing the domestic policy space not to be interrupted in relation 

to TPP.  The clause in TPP is not about the – what the Government 
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does domestically, vis-a-vis as I said in my opening statement the 

domestic constitutional and political system in New Zealand, it’s about 

whether TPP interferes with that or not and its designed to ensure that it 

doesn’t. 

Q. Yes I understand that.  So what you’re saying is that – I was just curious 5 

about the use of language and why there needed to be a distinction.  

Why it just doesn’t utilise the same terminology? 

A. The clause in TPP uses the terminology appropriate to the subject 

matter of TPP. 

Q. Yes. 10 

A. That’s why it uses that terminology. 

Q. Sure.  But isn’t this information designed to be available to the public 

that’s why you’ve referred to it on your website and said it’s there for you 

to see, so if that’s what’s designed to be made available to the public, 

including Māori, why wouldn’t you have the same terminology? 15 

A. Well I think that if I recall correctly that that document was put out, as I 

say by the Government. 

Q. Yep. 

A. On the occasion of the conclusion of negotiations. 

Q. Yes. 20 

A. We have since made much more detailed information available, a 

specific fact sheet from the Ministry about the TPP and Māori, and 

indeed the full text of the TPP document including of course the Treaty 

provision is also on the website. 

Q. Yes. 25 

A. So not just the initial top line explanation of outcomes that was provided 

on the hand shake in Atlanta immediately. 

Q. Okay.  Let’s move onto your third affidavit Dr Walker.  At paragraph 2 I 

note you say there that, in the middle of that paragraph, “Your role as 

Deputy Secretary for the Ministries Trade and Economic Group now 30 

includes overall responsibility for the work of the ministries policy unit.”   

A. Yes. 

Q. When did that occur? 
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A. That occurred in this Ministry planning year, the financial year, so it took 

place around about August I think. 

Q. August.  Okay.  And just at the end of paragraph 10, again this is that 

reference to the document I took you through at Kai Aku Ringa but I’m 

not going to take you to that particular document.  Just at the end of 5 

paragraph 10 there you talk about MBFS assisting MFAT by ensuring its 

Māori business constituency has access to information on up and 

coming events such as the TPP road shows.  Can I just ask, just with 

these road shows, how far north do you get? 

A. With the road shows we have done one in Auckland.  We are intending 10 

to go to Whangārei with a hui, and this is our initial program of road 

shows and hui.  The program remains under review for whether any 

additional ones should be undertaken in the future. 

Q. So currently Whangārei is the northern most region or area that you 

currently plan for your road shows? 15 

A. Currently. 

Q. Okay.  And so for my clients who are of the Far North, based up in 

Manganui, Kaitaia, and if they – as they often don’t have the ability to 

travel how then do they get the ability, and they have an iwi authority 

based up there, how then do they have the ability to engage with you 20 

about this TPP? 

1500 

A. Well as I said, the programme of engagement remains under review.  

We have some events programmed of the nature of road shows and 

some then programmed of the nature of hui.  We also have a number of 25 

other engagements which are not necessarily part of that structured 

programme which also can take place.  So if there is sufficient interest 

for there to be a dedicated meeting with a group of people and we can 

put that together, then that is something that we certainly consider as 

part of the evolving programme of outreach and engagement. 30 

Q. So you’re prepared for example to go to Kaitaia where there are four iwi 

who have just settled up there and one who are still in somewhat of a 

flux position in terms of its negotiation situation with you, but you’ve got 
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five iwi at least up there who – mandated iwi organisation.  I would’ve 

thought that would be somewhere that you would be keenly interested 

to get to. 

A. Well as I said, the programme remains under view and we are looking to 

potentially do additional engagement of this full on type or also other 5 

engagements that may be appropriate to a particular location. 

Q. All right, but in terms of these engagements it’s not as though these iwi 

organisations can provide input to you that will result in any change to 

the document, is there?  It’s more of an information session from the 

Crown to tell them what’s in there and what they will receive because 10 

they can’t change the document, is that accurate? 

A. So there are, as I tried to set out in my opening statement, several 

purposes for the current engagement.  One is to provide information in 

the form of presentations, another is to engage in discussion and debate 

through question and answer to try and provide either further 15 

information beyond what was in the presentation or to clarify further 

question that people have and these engagements are to explain A, 

what TPP is but also to explain importantly what it is not, in areas where 

people have expressed concerns, not only Māori but also broader public 

concerns and concerns by particular groups.  The other strand of the 20 

engagement in this second phase is around the potential legislative 

regulatory changes that the Government would need to have in place 

were it to become party to TPP and there we are noting that that 

process is underway.  We’re referencing any documentation which is 

already out there and as I said MB have put out a document about the 25 

proposed areas of IP law that may be changed and I think today if they 

have not already, they’re looking to make sure that Māori interests who 

they have engaged with before are aware that that document is out 

there so that they can provide some input if they wish.  So that second 

stage is around any engagement alongside the draft legislation and 30 

regulations as they work through the system. 

Q. Yes, I think you say later on in your affidavit though don’t you Dr Walker 

that there’s not likely to be a great deal of amendment to existing 
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domestic legislation.  I'll pick that up a bit later on.  But the key issue 

that I was raising with you is that yes, it’s to provide information about 

what the TPP is and isn’t.  But it doesn’t give them an ability to say to 

you, “Okay, we’re unhappy with that, so change it,” or, “We’re unhappy 

with that, will you consider engaging in a side letter so we can get better 5 

clarity about what is contained in that TPP?” 

A. That is correct.  The – 

Q. All right. 

A. – TPP is now at the point where each and every Government is 

consulting domestically about whether to ratify the agreement as 10 

negotiated and signed. 

Q. Yes, okay, just having a look now at paragraphs 14 and I suppose 15 of 

your affidavit here, I think you’re talking about non-tariff measures which 

you refer to barriers to trade and investment based on policies, 

regulations and procedural requirements, is that a relatively close 15 

summary of those two paragraphs? 

A. Tariffs and non-tariff measures. 

Q. Yes.  And so in order for us or New Zealand to get benefits from that 

New Zealand will also have to accept some constraints, wouldn’t they? 

A. That is correct, for example on the tariffs. 20 

Q. Yes. 

A. The removal of the, what is it $274 million worth of tariffs that TPP 

Governments collect on our current exports, that’s on our exports.  That 

will also be associated with the removal of the tariffs that New Zealand 

Government collects on current TPP imports and that’s approximately 25 

$20 million.  The reason it’s so much less, 10 times less is because the 

New Zealand trade regime is already far more open than that of most of 

our major trading partners around the table. 

Q. Mmm, and so those figures you’ve just advised us and the Tribunal 

about, is there any contest to the accuracy of that information?  30 

Because I understand and you can correct me if I'm wrong, that there is 

suggestions that the projections of the economic gains are overblown? 
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A. I'm not sure if there is any contest to the calculation of the tariff revenue 

on current exports, I haven’t heard of any. 

Q. All right. 

A. I have, I have heard people suggesting that the modelling that has been 

done about the economic benefits of the TPP as a whole which is 5 

different from that tariff revenue calculation.  Certainly there are people 

who suggest that they have different views about the benefits there? 

Q. Okay.  Just at paragraph 18 now, Dr Walker.  You weren’t here when I 

asked Dr Ridings, you weren’t here at all during Dr Ridings’ evidence or 

cross-examination? 10 

A. I was waiting outside for a little bit of it because I thought I might be 

called in, but I wasn’t here for most of it. 

Q. All right, so when Dr Ridings was here, I raised with her, because you 

talk here in paragraph 18 about New Zealand’s FTA with Singapore 

back in 2001. 15 

A. Yes. 

Q. And I raised with her that through the Official Information Act request 

made by Professor Kelsey, what came to light were a number of 

objections or a number of issues and concerns raised with the drafting 

of the exception clause back in 2001 and so you as the chief negotiator 20 

and the Crown would have been or were you aware of those objections 

or issues being raised about the drafting of the 2001 clause? 

A. There were issues raised in the course of that, which I think resulted in 

the inclusion of the word “including” and there were some other issues 

raised around the domestic implementation of the subject matter, but 25 

the clause – 

Q. Sorry, can you just clarify what you mean by that? 

A. Similar issues which are being raised here I understand about how the 

Government implements domestically. 

Q. The self-judgment you mean? 30 

A. Yes. 

1510 
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Q. But the wording of the clause itself in relation to the subject matter of the 

agreement, the Singapore agreement, I think was understood by the 

Government of the day to be sufficient for the purpose, the palsy 

purpose that it sought which was to protect the Treaty of Waitangi, that 

domestic discussion from being interfered with through the Singapore 5 

FTA, and that purpose has remained consistent from then until now. 

Q. Yes and – but that – I mean isn’t that part of the problem Dr Walker in 

that in 2001 issues were being raised that the protection, which you’ve 

referred to and you say is available by virtue of the clause, isn’t 

available and continues to not be available because the clause is 10 

effectively being drawn down from the Singapore agreement and 

included into the TPP with some amendments such as “including” but 

the crux of the clause remains similar or remains the same so therefore 

the concerns remain the same. 

A. The crux of the clause remains the same and therefore the Crown 15 

continues to see it as entirely sufficient for the purpose of the clause in 

the international agreement.  I understand that the debate ongoing 

between the Crown and Māori about domestic matters continues. 

Q. Yes.  And so you also wouldn’t have heard Dr Ridings say that she felt 

there was benefit from meeting with Associate Professor Kawharu and 20 

Professor Kelsey to discuss the exception clause, and felt that there 

could have been some amendment potentially in order to incorporate 

some of the concerns.  Were you aware of that? 

A. No.  What was she referring to? 

Q. Well they – hot tubbing is what the term is being referred to, but they 25 

had a collective discussion where matters were agreed and some 

matters were not agreed revolving that execution – sorry the exception 

clause.  So if you’re not aware of it that’s fine. 

A. Are you talking about in 2000 where this original consultation for this 

clause was done? 30 

Q. This year.  As a result of this hearing process. 

A. No I’m not aware of that. 

Q. Okay.  All right. 
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MIKE HERON: 
Sorry Mr Chair, there were two parts to Mr William’s question, the second of 

which I’m not confident Dr Ridings actually said that.  I’m sure that’s what 

Mr Williams may have heard but it’s a compound question. 

JUDGE DOOGAN: 5 

Yes I think that’s a fair comment.  In the way the question’s been dealt with by 

Dr Walker I think he’s made it clear he can’t comment on those discussions, 

but I think the point Mr Heron is raising, Mr Williams, is a fair one that the 

summary characterisation of that evidence from Dr Ridings perhaps 

overstates slightly what I understood her evidence to be, which was she 10 

acknowledged the value of those discussions and – but that was really in the 

context of the discussion about her view of – or the modification of her view of 

the interpretation of sub-clause – or the second paragraph. 

MIKE HERON: 
Second paragraph yes. 15 

JUDGE DOOGAN: 
So in all of that context they weren’t really addressing the wider question of 

let’s get down and rewrite the clause, so to the extent of that implication was 

raised I think it needs to be clarified. 

TE KANI WILLIAMS: 20 

Yes I’m happy with that clarification.  At the end of the day the witnesses said 

he wasn’t aware of it so that’s the answer actually to the question Sir. 

JUDGE DOOGAN: 
Indeed. 

TE KANI WILLIAMS TO DR DAVID WALKER CONTINUES: 25 

Q. Just on the issue of engagement Dr Walker, you’d be aware that MFAT 

and TPK developed a strategy for engagement with Māori back in 

2000? 
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A. Yes. 

Q. And you’re aware that evidence was lead about that in the Wai 262 

inquiry?  The – sorry are you aware of that? 

A. Yes. 

Q. Okay.  And – so in terms of that evidence which I put to Dr Ridings and 5 

she suggested I might put it to you instead, at page 676 of the Wai 262 

report which someone will get for you hopefully. 

A. What was the page reference sorry? 

JUDGE DOOGAN: 
676. 10 

TE KANI WILLIAMS: 
676. 

TE KANI WILLIAMS TO DR DAVID WALKER CONTINUES: 
Q. Do you have that? 

A. Yes. 15 

Q. So the Tribunal there are referring to the Māori engagement strategy 

which was subsequently approved by Cabinet, and they list there the 

objectives of the strategy as being to identify areas of developing 

international law of relevance to Māori interests and the Crown’s 

Treaty of Waitangi relationship, in particular new international treaty is 20 

potentially relevant to Māori, ensure that issues of relevance to Māori 

and international treaties are identified early and that engagement with 

Māori on a particular treaty is appropriately tailored according to the 

nature, extent and relative interest of the Māori interest.  So perhaps I 

will pause there.  Where do you say in this process that occurred with 25 

Māori in relation to the TPP? 

A. Depending on what the particular subject matter at issue in the 

negotiation was from at least 2000. 

Q. So you’re saying that at least from 2000 there was engagement with 

Māori about the TPP? 30 
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A. I’m saying depending on what the subject matter was in discussion in 

the TPP so for example on the Treaty of Waitangi exception the 

Government consulted on that exception and then reached a conclusion 

on exception that it considered, the Government of the day, considered 

was sufficient and so that has been the Government’s position ever 5 

since. 

Q. Wasn’t that in relation to the Singapore agreement though Dr Walker, 

not the TPP? 

A. The same subject matter of goods, services and investment in a trade 

agreement and so we had the Crown, the Government of the day had 10 

worked up that that clause provided sufficient protection and as a result 

the Crown has sought that clause in each and every trade agreement of 

this nature since and from the advice that I received, both internal and 

external, I was and remain confident that TPP will not prevent the Crown 

from meeting its obligations to Māori. 15 

Q. Yes that wasn’t the question though which was, wasn’t that designed for 

the Singapore 2001 Free Trade Agreement not the TPP agreement? 

A. These trade agreements – 

Q. They’re not the same are they? 

A. They are not identical but –  20 

Q. No. 

A. – they are often relating to the same subject matter and where you’re 

relating to the same subject matter you’re looking to advance a similar 

negotiating position in a different negotiation with different countries. 

Q. Yes. 25 

A. But you’re still looking to achieve the same objective. 

Q. Okay.  And in that 14 year period, or perhaps 15 year period, are you 

suggesting that there was no need therefore to look at an amendment to 

that clause over that 15 year period?  Had nothing changed over that 

time? 30 

A. I think the Crown looked to assure itself that the clause remains 

sufficient for the purpose which was to ensure that the Crown was not 
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prevented from meeting its obligations to Māori under the 

Treaty of Waitangi. 

Q. And so you would say therefore, in terms of the third point on that list, 

that you’d ensure that engagement with Māori is effective and efficient in 

its use of Government resources.  You would say that happened back in 5 

2000, is that your suggestion? 

A. I’m saying that –  

Q. Or earlier? 

1520 

A. Well it started in 2000 on that particular clause, but there are a range of 10 

subject matter in these negotiations that flow through.  So what we look 

to do is we look to, where there are new issues arising such as the case 

of UPOV in relation to TPP that again we are aware of the concerns and 

look to safeguard those concerns accordingly and these consultations 

arise out of a number of processes, Wai 262 for example highlighted a 15 

number of those things such as UPOV and MB’s ongoing processes 

around intellectual property highlight a number of issues as well.  The 

Ministry of Health’s engagement around health issues highlight health 

issues which are relevant potentially for a negotiation and where they 

are, they are then taken into account forming up the Government’s 20 

negotiating position. 

Q. All right, just on what you’ve just said then, you’ve talked about UPOV, 

can you just remind me when the particular addition of the UPOV clause 

was added to the TPP? 

A. It was added to TPP before the conclusion of the negotiations. 25 

Q. Yes, so 2015? 

A. Before the conclusion of the negotiations, so before we shook hands on 

the deal, we ensured that we had what we needed in that deal to 

conclude it? 

Q. Have you got a date Dr Walker?  The conclusion of the negotiations as I 30 

understood it was October 2015, but you can correct me if I'm wrong – 

A. Yes. 

Q. – so was it sometime around that date or prior to it or was it – 
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A. Prior to it – 

Q. – last year, the year before? 

A. Prior to October, obviously. 

Q. Yes. 

A. And towards the conclusion of the negotiations when countries were 5 

making sure they had what they needed in the final package. 

Q. All right, so let’s say 2015 is a safe guess, yes? 

A. Yes. 

Q. So this report came out in 2011, you’re suggesting that UPOV was 

inserted as a result four years later? 10 

A. I'm suggesting that we took action as we saw fit to ensure that the 

Crown’s position was safeguarded before the conclusion of the 

negotiations and obviously, obviously the day of conclusion of the 

negotiations was the last day that we could do that.  We did it sometime 

before then. 15 

Q. All right and did the filing of these claims have any effect upon that? 

A. We were well – the Government was well aware of the issues involved 

around UPOV and the Government was considering its position in 

relation to UPOV and the TPP well before this claim was filed. 

Q. All right and so coming back to the report at page 677 – 20 

JUDGE DOOGAN: 
Sorry can I just get an answer to that question which was I think Mr Williams 

you asked did the – 

TE KANI WILLIAMS: 
Filing of these claims. 25 

JUDGE DOOGAN: 
– filing of these claims have an influence or a bearing on the – 

TE KANI WILLIAMS: 
Implementation. 
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(15:24) JUDGE DOOGAN TO DR DAVID WALKER: 
Q. – implementation of the UPOV provision and I think your answer was 

the Government was well aware of the concerns, but just in relation to 

Mr Williams’ question, to what extent was the filing or the fact of these 

claims a factor? 5 

A. The Government was considering its position in relation to the 

obligations it would have in UPOV and how it saw UPOV vis-à-vis the 

recommendations from Wai 262.  So the Government formed up its 

position in terms of the substance of those issues. 

Q. Yes, and I guess the question was what, what if any impact or affect did 10 

the filing of these applications for urgency in this Tribunal have?  I think 

that was Mr Williams’ question. 

A. So the claim highlighted the issue again, but it was not an issue that 

was unknown to the Government and the Government had been 

considering its position throughout the negotiation and how we were 15 

going to look to address that in the final element. 

Q. All right, thank you.  Mr Williams. 

TE KANI WILLIAMS TO DR DAVID WALKER CONTINUES: 
Q. All right just coming back to the report Dr Walker, page 677.  When I 

read here what the strategy hints at, which is in the italicised areas for 20 

example, “In developing the Government’s position on international 

treaties other interested parties as well as Māori will need to continue to 

be engaged and have their interest considered.”  That doesn’t seem to 

me to be the Crown saying to itself, “Oh, I should rely on what we did 

back in 2000.”  That seems to be telling me, “Okay we should actually 25 

reengage with Māori about what we should be doing in this next Treaty 

that we’re about to execute.”  Is that a fair assessment? 

A. Whenever we look to start one of these processes, we look to call for 

submissions from interested parties including Māori.  We also look to try 

to update regularly – 30 

Q. Yes. 
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A. – what is going on, the negotiations that are underway and the broad 

subject matter and objectives that we have in the negotiations.  So we 

do that for each and every negotiation and that was also done for TPP 

starting from the original call for submissions in 2008 I think it was. 

Q. Okay, so we’ve gone now then from 2000 to further submissions in 5 

2008, that correct? 

A. For TPP specifically. 

Q. Yes, and then we have this report in 2011 which recommends further 

engagement or recommends – yes, Māori continue to be engaged after 

2011.  I'm not seeing though that there’s a same level of engagement in 10 

2014, 2015 prior to completing the agreement in October 2005 or am I 

missing, about the Treaty exception clause? 

A. We continue to engage broadly through that period of time on any 

aspect of the negotiation that anybody wanted to engage on and so we 

undertook outreach, going around and explaining what we were doing 15 

and we also responded whenever we had interest expressed in a 

particular part of the negotiation. 

Q. Although despite request under the Official Information Act, we could 

never get the production of what was going to be the final Treaty 

exception clause, could we, until the document was executed? 20 

A. That comes back to the general point at the start that the specific text 

under negotiation for any subject was subject to the confidentiality 

agreement between the negotiating parties, but we were very clear on 

the objectives of what we were trying to achieve. 

Q. You, in terms of the Treaty of Waitangi exception clause which you start 25 

to address at paragraph 32 of your affidavit, in developing your affidavit 

you seem to have had some accord for the evidence of Professor Mutu, 

is that correct?  You’ve actually read her evidence? 

A. I have, yes, looked at that. 

Q. You have? 30 

A. I have. 

Q. And you’re aware that Professor Mutu as the chair of Ngāti Kahu is also 

part of the National Iwi Chairs Forum, correct, yes? 



461 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

A. Yes. 

1530 

Q. You need to verbalise Dr Walker, yes, thank you.  So you’d be obviously 

aware then that for both Ngāti Kahu and the National Iwi Chairs Forum 

that the TPP was a matter of keen interest for them, both those 5 

groupings, you accept that? 

A. Yes. 

Q. And yet there’s been no specific engagement by the Crown with either 

Ngāti Kahu or the National Iwi Chairs Forum, has there? 

A. There is ongoing engagement with the Chairs Forum and the 10 

Government is there on a whole range of subjects,. 

Q. I’m talking about just the TPP. 

A. TPP there was a meeting some time ago, a few weeks ago, a couple of 

months ago, a month or so ago and I don’t know the exact day, with a 

delegation from the Iwi Chairs Forum and the Minister of Trade which I 15 

think the Minister of Māori Development also attended. 

Q. Yes, and at that meeting did the representatives express support or 

opposition to the TPP? 

A. The representatives said they had been delegated by the forum to come 

to say that the Government should not sign the agreement. 20 

Q. Yes. 

A. And the Minister made it very clear that the Government was going to 

sign it because of what signature represented and did not represent. 

Q. Sorry, I couldn’t quite hear the end of your answer. 

A. The Minister made it clear that the Government would be signing it 25 

because of what signature represented and did not represented, ie, 

signature did not represent ratification. 

Q. Yes, and that was in the face of expressed opposition from the 

Iwi Chairs Forum? 

A. Well there were several things that delegation actually set out in that 30 

meeting. 

Q. Yes, can you elaborate? 
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A. That was the first one and the Government made clear it was going to 

sign it.  The second one was a suggestion that the Government should 

look to negotiate further instruments with the parties ahead of ratification 

and the Government made clear that it wasn’t going to do that because 

there was not scope to do that. 5 

Q. Was that in the form of a side letter? 

A. Yes.  And the third element was the delegation said it wanted to discuss 

with the Government the domestic implementation of Crown Treaty 

obligations.  That matter I think the Minister said he would consult with 

his colleagues on. 10 

Q. Yes, okay.  Sir, I'm mindful of the time.  I’m happy to take the break now 

and continue afterwards. 

JUDGE DOOGAN: 
All right, thank you, we’ll break for 20 minutes.  Thank you Dr Walker. 

DR DAVID WALKER: 15 

Kia ora. 

HEARING ADJOURNS: 3.33 PM 
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HEARING RESUMES: 3.58 PM 

JUDGE DOOGAN: 
It seems a shame to turn Herbs off.  Can I just before we recommence 

Dr Walker, can I just check with counsel for time estimates please for 

remaining questions for Dr Walker?  Mr Williams? 5 

TE KANI WILLIAMS: 
Yes, well I certainly can’t control the length of the answers Sir, but probably 

another 20 minutes. 

JUDGE DOOGAN: 
All right, Mr Andrew?  No questions, all right.  Ms Sykes? 10 

ANNETTE SYKES: 
Sir, the next main counsel is Ms Thornton and if there are any questions left 

after her I have about 10 minute Sir.  I can tell you it’s diminished from 

20 already with Mr Williams’ assistance. 

JUDGE DOOGAN: 15 

All right. 

TE KANI WILLIAMS: 
I'm not sure that’s a good sign. 

LINDA THORNTON: 
Sir, I'm looking at at least a half hour.  But if Mr Williams carries on in this 20 

fashion it may even be shorter. 

JUDGE DOOGAN: 
We live in hope. 

LINDA THORNTON: 
We do, don’t we. 25 



464 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

JUDGE DOOGAN: 
All right, thank you. 

JANET MASON: 
Sir, I've got about 10 minutes maximum and again that may all disappear if 

the questions are answered. 5 

JUDGE DOOGAN: 
All right. 

ROBYN ZWAAN: 
And Sir I've got about 10 minutes as well. 

JUDGE DOOGAN: 10 

Now I'm beginning to feel sorry I asked.  All right, so I had – sorry, I had 

misunderstood some of the memoranda earlier filed that there were two or 

three lead counsel.  So Ms Zwaan, that was 10 minutes? 

ROBYN ZWAAN: 
Yes Your Honour. 15 

JUDGE DOOGAN: 
I'm not inviting anymore Ms Sinclair. 

MOANA SINCLAIR: 
Actually Your Honour I was just going to say that my questions have been 

answered, so there’s a spare 10 minutes, thank you. 20 

1600 

JUDGE DOOGAN: 
All right, thank you.  Well we’ll keep going and around five-ish we’ll just – I'll 

do a check on how we’re going.  The issue I just want to make sure we have 

sufficient time for Associate Professor Kawharu āpōpō and I don’t want that – 25 
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because that’s the only time she’s available, I don’t want that time to 

compromise. 

TE KANI WILLIAMS: 
Sir, just on that note I'm dubious that it would take all day to cross-examine 

Associate Professor Kawharu but others may have a better view about that 5 

than I.  In any event I'll proceed. 

TE KANI WILLIAMS TO DR DAVID WALKER CONTINUES: 
Q. Yes, thank you Dr Walker, can I take you to paragraph 39 of your third 

affidavit please?  Right, just in this paragraph Dr Walker, you say there 

the Treaty of Waitangi exception is not the only mechanism within TPP 10 

to protect the Crown’s ability to meet its obligations to Māori.  So 

something which Crown counsel referred to also in openings, in terms of 

other mechanisms, are you – or he referred to international measures.  

Is that what you’re also referring to as well?  It’s the first sentence of that 

paragraph? 15 

A. This is the mechanism within TPP itself? 

Q. Yes.  The agreement itself. 

A. The agreement, yes.  So provisions in the agreement, that’s what I'm 

referring to. 

Q. Yes, yes, exactly and so your counsel referred to international measures 20 

that are also available within TPP as protection mechanisms within the 

TPP for Māori.  Is that what you’re referring to?  There has not been – 

the Treaty of Waitangi clause is not the only mechanism? 

MIKE HERON: 
Sorry, I think there’s a misunderstanding as to what was in my opening. 25 

TE KANI WILLIAMS: 
Well Sir, the opening referred at 7.4 to international measures and under 

questioning from you my friend referred to UNDRIP. 
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MIKE HERON: 
I think we’re talking about two different things but I'm sure the witness can 

deal with it. 

JUDGE DOOGAN: 
All right, thank you. 5 

TE KANI WILLIAMS TO DR DAVID WALKER CONTINUES: 
A. So this paragraph – 

Q. Yes. 

A. – is referring to provisions in TPP itself. 

Q. Okay, so therefore the international mechanism is not specifically 10 

contained within TPP, but it’s still another measure which is available for 

protection of Māori interest, is that – 

A. Well I said that there were a number of other international, in my 

opening statement – 

Q. Yes. 15 

A. – I said there were a number of international agreements and 

mechanisms that New Zealand is a part of – 

Q. Yes. 

A. – that also go to answer Māori interests, that’s what I mean. 

Q. And so UNDRIP would be one of those? 20 

A. Yes. 

Q. Yes, okay, and so I put this to Dr Ridings and I'll put it to you as well, 

article 32 of UNDRIP says that, “States shall consult and cooperate in 

good faith with the indigenous peoples concerned through their own 

representative instructions in order to obtain their free and informed 25 

consent prior to the approval of any project affecting their lands or 

territories and other resources, particularly in connection with the 

development, utilisation or exploitation of mineral water or other 

resources.  So in your view, is this something which the Crown should 

have adhered to prior to completing TPP? 30 

A. I think there’s nothing in TPP that prevents the Crown from meetings its 

obligations to Māori including under UNDRIP. 
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Q. All right, so where it says in article 32 that the State should consult with 

the indigenous peoples concerned through their own representative 

institutions and you haven’t, for example, engaged with Te Rūnanga-ā-

iwi O Ngāti Kahu which is Ngāti Kahu’s representative institution, has it 

met that standard? 5 

A. Well in terms of the subject matter of TPP which contains a number of 

provisions here, which allow the Crown to meet its obligations to Māori 

on an ongoing basis domestically, then that’s what TPP protects. 

Q. All right, so you are reverting back to what’s contained in TPP rather 

than the international measures, such as UNDRIP? 10 

A. Saying that TPP is consistent with those other measures, the Crown can 

continue to exercise its obligations under UNDRIP on an ongoing basis 

without TPP interfering with that. 

Q. Okay.  At paragraph 42, I think you refer here to the exception clause 

providing the Crown with the policy space, correct? 15 

A. Yes. 

Q. Is what you mean by that, is that it provides the Crown with the ability to 

think about it wants to do and whether it wants to do it?  That’s the 

policy space you refer to? 

A. No, the policy space that I'm referring to is the space to implement 20 

policy on an ongoing basis as a result of any obligations that it has to 

Māori through that Crown/Māori – 

Q. Yes, but to do that it has to think about whether it wants to or not, 

doesn’t it? 

A. I would imagine so. 25 

Q. Yes, and that’s really the point I was trying to make.  However, given the 

potential for repercussions such as the potential for litigation, is in your 

view the Crown likely to make a decision in favour of Māori when it 

faces the potential risk of litigation? 

A. In my view, the provisions of TPP including the Treaty of Waitangi 30 

exception enable the Crown to take those decisions in fulfilment of its 

obligations to Māori. 
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Q. Yes, that wasn’t my question though Dr Walker, my question was 

whether you thought that the Crown would make that decision when it 

also has to take into account the potential for litigation risk, from other 

States. 

A. I think that the Crown can readily take action consistent with all the 5 

provisions of TPP including the specific provision that allows it to take 

action with respect to Māori and that’s what the provisions are designed 

to ensure so that the TPP will not prevent the Crown from taking those 

decisions. 

Q. Yes, so what shall we take from the fact that the Crown have never 10 

done that? 

A. I don’t understand your suggestion that the Crown has not met any of its 

obligations – 

Q. No, it’s never taken a decision to give effect to the Treaty exception 

clause. 15 

A. What, what I'm saying is that the Crown has never been questioned 

under any of the agreements it current has in place, in respect of action 

it has taken in fulfilment of its obligations to Māori and I would assume 

that is at least in part due to the fact that we have a specific 

Treaty of Waitangi exception in those agreements. 20 

Q. Are you able to point me to a decision that New Zealand has taken 

which you can say it was made specifically on the basis of an exception 

clause in any of the free-trade agreements? 

A. The whole purpose, the whole purpose of the exception clause is that 

the Crown and Māori can continue this domestic process without the 25 

question being asked. 

Q. Yes, I understand that.  But the question I've put to you is can you show 

me anywhere where that has actually occurred, yes or no? 

A. Where the Crown has had to invoke this clause? 

Q. Yes. 30 

A. No, the Crown hasn’t had to invoke this clause because it’s never been 

questioned. 

Q. Yes. 
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1610 

A. And as I said I consider that to be because of the existence of the 

clause. 

Q. Well we don’t know that though do we Dr Walker because it hasn’t been 

tested? 5 

A. No that’s right. 

Q. Just at paragraph 45, what you seem to be saying here, and correct if 

I’m wrong, is that the chapeau protects New Zealand’s trade partners, is 

that correct?  Is that the intention of the chapeau? 

A. An assurance that New Zealand will not seek to abuse the rights 10 

granted to it under the provision. 

Q. And Dr Riding’s described it as a good faith provision, do you agree with 

that proposition? 

A. Essentially. 

Q. Right.  And so you don’t feel that a similar good faith proposition should 15 

also be referred to in favour of Māori in this agreement?  So you’ve got 

one in favour of its trade partners but nothing which refers to any good 

faith agreement – obligations in favour of Māori because that’s 

something for domestic resolution? 

A. That’s right, this is an agreement between the Government and another 20 

Government of another country, not between the Crown and an entity 

domestically. 

Q. Yes.  And so as I –  

A. Including Māori. 

Q. Sorry.  As I discussed with Dr Ridings, the language is permissive, 25 

therefore it only provides an opportunity for the possibility that 

New Zealand might exercise it, it’s not obligatory? 

A. The Crown’s obligations under the Treaty come from the domestic 

process around –  

Q. Yes. 30 

A. – so again it’s about the policy space that if – that the Crown can use in 

defence should something be questioned. 
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Q. Yes I understand that.  All right.  At paragraph 46 of your evidence you 

seem to be responding there to the evidence of Professor Mutu for 

Ngāti Kahu, is that correct?  You footnoted her evidence at the bottom 

of the page so I assume that’s correct? 

A. Yes. 5 

Q. All right.  And it suggests, I think, that the reference to domestic policies 

would constrain successive Governments to that definition, is that 

accurate? 

A. Yes.  If I only have an exception in respect of one particular things that’s 

identified there than by definition if I do something else I don’t have the 10 

exception. 

Q. Yes but there is nothing which stops you from saying, “Well here’s a list 

of the current domestic policies, it’s not meant to be extensive, it’s not 

meant to be restrictive, it’s an indication to provide context as to the type 

of domestic policies which are meant to be covered.  There’s nothing 15 

which stops you from putting that into the agreement is there? 

A. Well it’s superfluous because this exception provides for any and all. 

Q. Well except that it’s not superfluous for Māori who want to be reassured 

that by the Government entering into this agreement that their issues 

are actually going to be protected, so it’s not superfluous for Māori is it? 20 

A. I can’t comment on the domestic issues around that. 

Q. All right. 

A. All I can say is that it would superfluous in the context of the provision in 

the TPP. 

Q. And at paragraph 47 you again appear to be responding to 25 

Professor Mutu’s suggestion about a side letter, and you say at 47, “It is 

not possible for the TPP parties to agree to the amendment of the 

agreement prior to entry into force.”  Are you also saying that side letters 

can’t be engaged in prior to ratification? 

A. That’s what I mean by prior to entry into force. 30 

Q. Yes.  But there’s nothing restraining the fact that – well restraining you 

from going back to the parties, seeking agreements to decide that there 

is or there’s nothing formally restraining you from doing so.  For 
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example, if the Tribunal said, “Here’s a recommendation, we want you 

to enforce Crown,” there is nothing stopping you from going back to the 

other parties to say this is the recommendation from this Tribunal. 

A. All parties by the active signature is – they have said that they will put 

the agreement as it has been negotiated –  5 

Q. Yes. 

A. – to their domestic processes for approval or not, so all parties are 

saying that they will not seek to renegotiate that agreement prior to entry 

into force. 

Q. Yes, okay.  But for example isn’t the US seeking side letters as part of 10 

its certification process? 

A. Not that I’m aware of. 

Q. Okay.  So whether or not this Tribunal makes a finding in support of the 

claims, you’re saying to the Tribunal now that regardless the Crown 

won’t be making any amendment in order to reflect that 15 

recommendation.  Is that the suggestion? 

A. New Zealand along with all other parties have agreed, through their 

active signature, that they will put the agreement as negotiated to their 

relevant domestic authorities for approval or otherwise. 

Q. Yes I heard you say that previously.  That wasn’t my question.  My 20 

question was, you, as Chief Negotiator on the TPP and the Crown, are 

not prepared to attempt to go back to the other parties – if this Tribunal 

made a recommendation that a side letter should be engaged in, in 

order for example to clarify the intent of the Treaty of Waitangi exception 

clause? 25 

A. Well where I have internal and external advice that the current provision 

is entirely sufficient to ensure that the Crown is not prevented from 

meeting its obligations to Māori then no I certainly wouldn’t be trying to 

renegotiate it.  Either I would achieving something that I considered was 

sub-optimal to the advice that I have received or you, if I was seeking to 30 

renegotiate it with you, would look for something from me, which by 

definition I already did not want to gift to you in the deal as negotiated.  
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So the Crown’s view is that the current provision is entirely sufficient and 

therefore it will not be seeking to renegotiate. 

Q. Yes that’s interesting, thank you Dr Walker.  Doesn’t that just reinforce 

then, for Māori, that no matter what a Tribunal may say about their 

Treaty rights they can’t rely upon the Crown to give effect to those 5 

Treaty rights? 

JUDGE DOOGAN: 
Sorry, just – can I just stop.  Mr Williams, I am not sure – the previous was 

based on the proposition that if the Tribunal made a recommendation with the 

Crown seek changes or not.  I let that go but with those kinds of hypothetical’s 10 

in mind you’ve got recognise the limits to which I think this witness can fairly 

answer what Crown – what a Crown response might be to any future Tribunal 

recommendation.  It’s – that is a matter for the Government to decide. 

 

The follow up question you are now making is asking the witness to comment 15 

on the Māori reaction to any Government – any future Government’s refusal to 

follow a Tribunal recommendation.  Again, given what this witness can 

address, perhaps if we could come back to the TPP itself and those take, the 

hypothetical’s of that kind are difficult.  So I will leave it there for now but… 

TE KANI WILLIAMS: 20 

Yes Sir. 

TE KANI WILLIAMS TO DR DAVID WALKER CONTINUES: 
Q. Just moving on then Dr Walker, paragraph 49 of your affidavit –  

A. Sorry it’s there. 

Q. – you outline here the further steps that you and the Crown propose to 25 

take in terms of engagement and consultation correct? 

1620 

A. Yes. 

Q. I just want to check, in terms of the process you outline at paragraph 49, 

submissions for example to the Select Committee about the TPP are 30 

already due or seem to be due, do you recall? 
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A. I understand you’re talking about the Foreign Affairs Defence and Trade 

Select Committee – 

Q. Yes. 

A. I understand the committee has closed its period for general 

submissions but it indicated it was prepared to consider case by case a 5 

request for extension, I think – 

Q. Or the late filing – 

A. Some – 

Q. Or the late filing of submissions? 

A. Yes. 10 

Q. Do you know what date that is to or is there no specific date? 

A. I don’t know what date that is to. 

Q. All right. 

A. Sorry. 

Q. It’s just a note here, so at paragraph 54.3 you say the TPP was signed 15 

on the 4th of February 2016. 

A. Yes. 

Q. I note that that is also the same date that the office of attachment J to 

your affidavit, the Office of the Honourable Todd McClay wrote to 

Iwi Chairs acknowledging that the Iwi Chairs Forum that their position in 20 

respect of this trade agreement, so it wasn’t until the same day of 

signing that the formal, I suppose, written response came back to the Iwi 

Chairs about their proposal, is that accurate?  Is that the only other 

correspondence? 

A. As far as I know. 25 

Q. All right. 

A. As I said there was discussion in the meeting itself about those points. 

Q. Yes, and this correspondence, correct me if I'm wrong, obviously refutes 

the suggestion to not sign the agreement for a start? 

A. Yes. 30 

Q. Doesn’t it also say it won’t engage in side letters as well?  Perhaps I've 

taken that – it’s not there.  That’s fine, I'll leave that particular matter to 

one side.  Just at paragraph now 76 Dr Walker.  Do you have that? 
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A. It’s still coming up, scrolling up. 

Q. And we’ll be putting questions regarding paragraphs 74 and 75 which is 

the pre-engagement to Mr Harvey, but at paragraph 76 you talk about a 

dialogue with Māori.  Is that the dialogue that you’re talking about in 

terms of the road show, for example? 5 

A. The road show and also an association with any proposed adjustment to 

law and regulation. 

Q. So is that where you refer at the end of that paragraph to those 

obligations would confirm or fit with New Zealand’s existing domestic 

legal and policy regime, is that what you’re talking about, the end of your 10 

answer just there, oral answer? 

A. Yes, the day-to-day policy development work for domestic policy that 

goes on day in day out, that’s what it’s referring to. 

Q. All right and so in paragraphs 77 to 79, just a couple of questions, you 

talk about the strategy there guided by MFAT, has that been provided or 15 

is that part of your bundle of documents? 

A. No, I don’t think that has been provided in written form. 

Q. Okay, is that available? 

A. Hold on.  That’s a reference back to the original strategy. 

Q. The original strategy? 20 

A. Yes. 

Q. 2000 strategy, is that? 

A. Yes, I think so.  I'll have to look through the first flow of the evidence 

here.  Yes, that’s the – 

Q. All right, so you’re saying there that that’s the beginnings of your 25 

strategy and you’re still developing that post negotiation outreach – 

A. Consistent with that. 

Q. Consistent with that? 

A. Yes. 

Q. All right, but again in terms of the – in terms of the setting the level of 30 

Māori interest or that’s an internal process which MFAT are conducting, 

correct? 
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A. MFAT is conducting that in association with the relevant domestic policy 

agencies. 

Q. Within the Government? 

A. Within the Government including TPK. 

Q. So there’s no external Māori in put to that? 5 

A. It’s been developed in terms of how we’re looking to approach the initial 

engagement in consultation with the relevant domestic policy agencies 

including TPK and its ongoing evolution will be informed by any input 

that we receive including from Māori through the process of that initial 

engagement. 10 

Q. Well, except that 78.1 for example you talk here about MFAT and refers 

back to MFAT’s policy is developing post-negotiation engagement plans 

in relation to those aspects of TPP which fall within the bounds of 

legislation and they administer and – sorry, and the policy develop 

analysis of nature and extent and relative strength of the Māori interest 15 

and implementation of TPP, so at that point that doesn’t appear that 

there is any external Māori input? 

A. That is Departments undertaking that work in the context of what they 

understand already about Māori interest from their ongoing engagement 

on their policy areas to inform the initial approach and as I said that 20 

continues to evolve in response to any further input that is received 

during the initial process. 

Q. So if they haven’t engaged for example with my client, how do they 

know what the nature extent or relative strength or their interest is? 

A. The understanding is formed on the basis of their ongoing engagement 25 

about the issues that are relevant.  So for example the – some of the 

intellectual property areas in particular, the understanding that the 

UPOV issue is of high significance for Māori as is identified in Wai 262.  

So it’s part of a continuous process.  It’s not starting from a vacuum. 

Q. So they’ve made assumptions without having engaged directly with the 30 

groupings? 
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A. They have drawn conclusions based on their current state of knowledge 

of those issues from the engagements that have taken place to this 

point. 

Q. And my point was if you haven’t engaged with the client, how do you 

make those assumptions? 5 

A. On the basis of the input that has been provided. 

Q. Yes. 

A. Including from the Waitangi Tribunal through its recommendations in 

Wai 262 around issues related to UPOV for example. 

1630 10 

Q. Okay.  Just at paragraph 85, and this is a point we touched on briefly 

earlier, you say here that, “As noted above, most of New Zealand’s 

international obligations under TPP are already met by our existing 

domestic and legal policy regime and therefore will confirm rather than 

change current legislative and policy settings.  So you’re saying you 15 

don’t need to change any of the existing laws because the current ones 

work sufficiently? 

A. So most of the current, what I'm saying is we don’t need to change most 

of our legislative and policy settings because most of our legislative and 

policy settings are already consistent with TPP. 20 

Q. And consistent with TPP but in terms of the domestic legal policy they’re 

sufficient for Māori protection? 

A. Well the Departments are saying that their current policy settings are 

based on the accumulated history of process and therefore that is how 

they are assessing the interests.  As we receive further input, for 25 

example, in the hui we have held to date, we have had indications from 

some of the people there that they would like to have a discussion as 

well, their own iwi and hapū and we have said we will look at that and if 

there have been any expressions of interest received since the 

publication of all the information, we have also engaged with that. 30 

Q. All right, and so where you say at paragraph 86 that you talk there about 

justifying the provision of general information together with a very level 

of engagement, that’s what you’ve just outlined just then? 
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A. Yes. 

Q. All right.  So what about the Wai 262 report’s suggestion at page 681 of 

its report where they say, “We all would also note as we have done 

elsewhere in this report that it is for Māori to say what their interests are 

and to articulate how they might best be protected in this case in the 5 

making, amendment or execution of international agreement.  That is 

what the guarantee of tino rangatiratanga requires.  It is for the Crown to 

inform Māori as to upcoming developments in the international arena 

and how it might affect their interest.  Māori must then inform the Crown 

as to whether and how they see their interest being affected and 10 

protected.  This is necessary dialogue.”  So if you haven’t engaged with 

them how best do they do that? 

A. Well we, as I said earlier, we have made a considerable amount of 

information publicly available, both during the negotiation and after it 

and during the negotiation including with regular updates to a range of 15 

Māori organisations.  As far as I'm aware, we have not declined to meet 

or talk with anybody who asked to do that and indeed we have made 

some offers to have such engagement which were not picked up at the 

time. 

Q. All right, so the Crown has a list doesn’t it, or database of iwi authorities, 20 

does it not, correct? 

A. Yes. 

Q. Okay, and for my clients, they haven’t been directly contacted by the 

Crown about the provisions or the suggesting of entering into TPP, may 

well be the same for others, but why is it that you don’t appear to have 25 

written to mandated iwi authorities for example to get their engagement?  

I can only speak obviously for my client? 

A. Well if the list is not entirely accurate then I would apologise for that.  

But we certainly have looked to provide information out on a regular 

basis to the list as we understand it. 30 

Q. Well does the list include those that are mandated iwi organisations that 

are recorded in the Māori Fisheries Act for example? 

A. I would have to consult the list to answer that question. 
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Q. Yes, okay.  Just two final matters Dr Walker, at paragraph 95 you say 

there at 95.1, that you spoke at FOMA’s annual conference on the 

10th of October about the TPP outcomes.  That of course was around 

about the time that New Zealand reached agreement to engage in the 

agreement, isn’t it? 5 

A. Yes, that was on the – I can’t remember whether it was the Saturday or 

the Sunday, Saturday I think, just after I had got back on the plane from 

Atlanta, yes. 

Q. Yes, so by then the decision had been made? 

A. The conclusion of negotiations had been announced. 10 

Q. Yes. 

A. And so it was the first opportunity to advise of what was agreed in the 

negotiation. 

Q. And you’re aware are you not that FOMA don’t represent the clients I 

represent? 15 

A. Yes. 

Q. Okay, and just at 95.3 you refer there to meeting with the Auckland 

Independent Māori Statutory Board, don’t you? 

A. Yes. 

Q. Do you know the basis upon the Auckland Māori Statutory Board was 20 

set up? 

A. Not personally. 

Q. Okay, would it surprise you that it’s set up under legislation obviously, 

section 81 of the Act, which provides the establishment and the purpose 

of the Board is to assist the Auckland Council to make decisions, 25 

perform functions and exercise powers.  Its role is not to inform Māori 

groups, are you aware of that? 

A. As you were saying to me. 

Q. Sorry? 

A. As you were saying to me. 30 

Q. So not previously? 

A. I was asked to meet with this group and provide a briefing to them on 

TPP. 
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Q. Yes, thank you Sir, those are my questions. 

JUDGE DOOGAN: 
Thank you.  Ms Thornton? 

(16:37) LINDA THORNTON TO DR DAVID WALKER: 
Q. Good afternoon Dr Walker, I guess it’s my turn now.  I'd like to go back 5 

to your P4, this Trans-Pacific Strategic Economic Partnership 

Agreement and let’s call it P4. 

A. P4, yes. 

Q. Yes, your affidavit says you negotiated that agreement on behalf of 

New Zealand, is that right? 10 

A. I concluded the negotiations for that agreement, I did not start them. 

Q. When did they start, do you know? 

A. Oh, not precisely, but I think maybe 2003 or ’04, 2003 maybe. 

Q. So when they began the Treaty exception had been used already? 

A. Yes, it had been used with Singapore which is one of the parties to the 15 

P4. 

Q. Right, so your P4 agreement concluded in 2005, is that right? 

A. Yes. 

Q. And went into effect in 2006? 

A. Yes. 20 

Q. And during the time you were involved in it, are you aware of what kind 

of consultation arrangements were made during that period of the 

negotiation process? 

A. I think a number of the consultations had been held at the outset of the 

negotiation. 25 

Q. And does that mean they didn’t continue on throughout the negotiations 

or just at the beginning? 

1640 

A. Well some continued.  The way we typically go about consultation 

process is we look to identify an interest and then we look to see how 30 

we can best progress that interest in the negotiation and depending on 

what it is, if there is a significant diversion in the negotiation from what 
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we have said with a stakeholder we will look to do, then we will 

re-engage with that stakeholder to say well this is – this is how we’re 

fairing, we need to see are there any other different priorities that you 

would like us to pursue in relation to what we originally said that we 

were going to achieve, but we’re not getting there type of thing.  So we 5 

don’t intend to re-engage unless something is going off track. 

Q. Okay.  Do you – did you have any particular consultation with Māori 

during the P4 negotiations that you know of? 

A. Not that I can – not that I can recall personally but I think from 

recollection the issues such as the Treaty provision were already 10 

resolved or at least they did not come to my attention. 

Q. And there were no other particular business interests that were any 

heavy implication of Māori interests as far as you knew at the time? 

A. We were seeking to eliminate all tariffs which by in large we did, and to 

advance services interests, so we were doing that according with the 15 

interests that we understood from the business community including any 

Māori business that had been involved in that. 

Q. So Māori interests weren’t differentiated from others at that time, would 

that be right? 

A. Not to my recollection but as I said we were looking to advance all 20 

interests which necessarily would have included any Māori business 

interest in there.  We did, in the context of that negotiation engage in our 

first negative list I think it was, on services and in that context we 

engaged with a number of the relevant domestic departments about 

what needed to be reserved on that list including in areas of relevance 25 

to policies that were being specifically undertaking for Māori.  I think in 

areas such as broadcasting for example but I’d need to go back and 

look at the actual documents to recall that 100%, but there was 

engagement around those sorts of issues including with either Māori 

interests directly or again the policy departments who had been 30 

engaging with the Māori interest. 

Q. Okay.  Was there an investment chapter in the P4 agreement? 
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A. No the P4 agreement does not include an investment chapter.  The P4 

agreement included a commitment by the parties to undertake further 

negotiations on both investment and financial services which we duly 

commenced, I think, in maybe 2007 or thereabouts. 

Q. And didn’t those ultimately end up getting wrapped up into this TPP or is 5 

that not part of the arrangement? 

A. The way TPP started was that the P4 parties were interested all from 

the outset to further extend P4 throughout the Asia Pacific Economic 

Co-operation Grouping, so we took P4 to the APEC Grouping and 

spoke to them all about and said, “If anybody is interested in looking at 10 

this as a possible pathway forward please come and talk with us.”  And 

the United States did, and they asked if they could be joining in to those 

negotiations on investment and financial services.  The P4 parties 

allowed the United States to join those negotiations on the basis that 

United States would also engage in a comprehensive negotiation with 15 

the P4 parties.  That process was consulted in the United States and 

eventually led to the initial launch of the TPP negotiations in September 

2008. 

Q. Okay, thank you.  Before we move – jet forward in time to that I have a 

couple of more quick questions on the P4.  Do you – was there – there’s 20 

an ISD – notwithstanding that there’s not an investment chapter there’s 

still nevertheless an ISDS provision in the P4? 

A. In P4? 

Q. Yes.  Is there or not? 

A. Not that I recall. 25 

Q. Okay. 

A. But I’d need to check.  But I – but from my recollection there is not. 

Q. There is not?  Okay, well your recollection is way better than mine.  So 

has – what’s the dispute resolution provision of P4? 

A. It’s a state to state process. 30 

Q. All right.  Now you began as you said – well I had the month of October, 

if you say September I am not going to quibble with you about 2008 

when the current negotiations began or the negotiations were just 
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completed, I hate to do this but I’m going to ask that we look at exhibit 

A1(a), this is an exhibit, several exhibits to Dr Kelsey’s first affidavit, 

there’s exhibit A0, AP and AQ, maybe if we’re really lucky we will get 

them up on the board, on the screen.  And while we’re getting the actual 

documents, page 378, it has to do – what I’m alluding to here is the 5 

question of a plan for consultation.  And I’m going to ask you if you can 

quickly just look at those, I think there’s really three pages, A0, AP and 

AQ and let me know if that is the plan that has been formulated for 

consultation with regard to the TPP. 

A. I assume it’s the plan at the time. 10 

Q. Okay.  And what time would that time be? 

A. Must have been sometime before March 2009. 

Q. Okay.  

A. Because that says phrase 2, March 2009 forward, so it must have been 

some time before that. 15 

Q. All right.  Do you know if this plan was ever amended in any kind of 

formal document? 

A. I’m not aware of that at that time. 

Q. Okay.  Now in the course of that plan there is reference to – if you will 

go back one page we’ve got the stakeholders on AQ and we’ve got AP 20 

where we’re talking about contacting Māori – okay hold it right there, 

stop please.  It talks about having contacts with Māori, kaumātua, and 

those sorts of folks, was that ever implemented? 

A. I think there were a variety of contacts with Māori as have been laid out 

including in Mr Harvey’s affidavit. 25 

Q. Okay.  Before – and I’m not trying to give you a memory test, if you’re 

reliant on that affidavit and that’s pretty much the extent of your 

knowledge then I want to beat you over the head over that, is that pretty 

much where you’re – what you’re telling me?  Because I’ve got a list of 

things that happened but if they’re not within your knowledge I’m not 30 

going to ask you about them? 

1650 
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A. The actions that took place between the beginning of 2009 and the 

beginning of – well late 2011, I was not specifically involved in those. 

Q. Okay, thank you, that helps.  All right, but did this plan remain pretty 

much how the MFAT functioned as far as the consultation process was 

progressing throughout the negotiations? 5 

A. In terms of looking to look to engage with that – those type of interests 

then yes, in general terms. 

Q. When we use the term, we’ve been talking all afternoon about 

consultation with Māori, what do you mean by the term “Māori?” 

A. Well I'm not an expert in the definition, but consultations with recognised 10 

Māori iwi, hapū, Māori business authorities, all of the above. 

Q. All right, so you’re looking for organisations that are formal, 

organisations that might not be so formal, you’re looking at customary 

groups, you’re looking at family groups, but didn’t you mainly consult 

with business organisations? 15 

A. We consulted with business organisations and with a range of other 

groupings as well. 

Q. And we’ll be talking to Mr Harvey about which particular other groups, is 

that right? 

A. I assume you’ll be talking with Mr Harvey about that. 20 

Q. Well I'm meaning that you’re not going to tell me. 

A. Well there is the list of groups that we consulted with month by month 

through the – 

Q. Well, shall we have a look at that?  Because were you involved in any of 

those? 25 

A. From 2012 onwards – 

Q. Okay. 

A. – I was involved in some of them, not all of them. 

Q. All right. 

A. Because the number were conducted by relevant policy departments for 30 

example intellectual property, consultations largely conducted by MB 

and health policy consultations, largely conducted by Ministry of Health.  
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I was engaged in some, but usually it would be the line policy 

department doing that. 

Q. Before we look at your month by month list, if I can ask you to scroll up 

to AQ which is a list of what – the title of it says, “The list of 

stakeholders.”  Are there any Māori groups on that other than the 5 

FOMA? 

A. On that page it doesn’t appear so directly, but a number of those groups 

would also incorporate interests from the Māori dimension from their 

membership. 

Q. Okay, and which are those? 10 

A. A number of those are umbrella groupings, whether they be industry 

groupings or NGO type groupings. 

Q. Can you tell me any of the specific ones that are on the list? 

A. Well, on the business side, I guess I could suggest DECANs, forest 

owners, horticulture, meat and wool, wine growers.  Is there a fishery 15 

area there?  But a number of those and then some of the NGOs such as 

health organisations, for example CTU perhaps. 

Q. And when you met with these in these consultation meetings, what was 

the format of the conversation, what took place? 

A. The format varied by the actual particular meeting that was being held.  20 

In terms of some of the engagements that I had myself, it would be a – 

that wasn’t dedicated to a particular organisation I would have an 

engagement where I would make a presentation and I would take 

questions from whomever was there and there were a number of those 

engagements.  Those engagements were available for people who 25 

wished to register to come along and ask any questions that they 

wished. 

Q. Did you have a provision or a part of the meeting where you told people 

what was happening? 

A. Yes, absolutely, in general terms, in general terms. 30 

Q. Okay, right.  Okay – 

A. So describing – 

Q. – you wouldn’t give blow by blow? 
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A. No. 

Q. But you could give some general ideas, “We’re trying to do this or this.” 

A. Describing the types of general areas that we were talking about, the 

general sorts of objectives that we were looking to achieve and the 

types of things we were looking to safeguard, for example in the 5 

intellectual property and health areas as well as the well known fact that 

we always look to progress a Treaty exception in such agreements. 

Q. So your core discourse would vary depending on who you were talking 

to?  You wouldn’t be talking to the medical people about dairy prices, 

probably? 10 

A. No, so if it was on a specific subject, it’s obviously on a specific subject, 

but as you see now, if you are attending a road show or hui I make a 

presentation covering the overarching areas of the agreement.  I made 

a number of such presentations during the course of the negotiations, 

again not containing the detail of what was being negotiated because 15 

that’s in confidence, but talking about the types of things that we were 

looking to achieve across those various areas. 

Q. I'd like to ask if we can have you look at exhibit A of K Baker, this is 

exhibit 30A, page 5 and this is the list of your month by month, not yours 

personally, but a list of the month by month meetings and it’s the 20 

annexed, it’s marked annex which makes it page 5. 

A. Yes. 

Q. Okay, now we’ve got the – if we can start at the top where we have 

stakeholders consulted on TPP and we’ve got 2008 and right at the get-

go we’ve got ADCAR is that right?  Are we seeing the same thing on our 25 

same page? 

A. I'm seeing that page. 

Q. Okay, and then Federated Farmers and National Library and you 

weren’t involved in any of those? 

A. No. 30 

Q. And then if we just scoot down to 2009, you weren’t involved in that 

particular meeting either, there is only one listed, right? 

A. That’s right. 
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Q. Okay, and 2010 same thing, you weren’t involved in that one? 

A. No. 

Q. All right, we’re speeding right along, but – 

JUDGE DOOGAN: 
We’re not going right through the – 5 

LINDA THORNTON: 
No, I'm not going to go through every one of them Sir. 

JUDGE DOOGAN: 
So where are we going with this consultation question? 

LINDA THORNTON: 10 

I just, I have one specific one I have to get to with him, but it hasn’t already 

been mentioned. 

1700 

JUDGE DOOGAN: 
All right, away you go. 15 

LINDA THORNTON TO DR DAVID WALKER CONTINUES: 
Q. Now, you got involved at the late part of 2011? 

A. I attended the meetings that were held in conjunction with APEC leaders 

meeting in Hawaii.  Some of those meetings, not all of them, and then I 

was involved from then on. 20 

Q. At the end of 2012 there’s one listed that is, He Whakaminenga o ngā 

hapū a Ngā Puhi, and it’s on the bottom entry as IBM New Zealand and 

the top entry, this is the last –  

A. That’s page 16 is it? 

Q. I think that might be right.  Yes page 16.  It’s between the New Zealand 25 

Medical Students Association and Te Kupenga Hauora Māori University 

of Auckland. 

A. Yes. 
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Q. Okay.  Did you engage with that particular group? 

A. This list will include the list of New Zealand stakeholders who registered 

to attend the events in association with the round of TPP hosted in 

Auckland. 

Q. Okay.  So they attended a conference of some kind? 5 

A. In that round we held a couple of things.  There were events in which 

stakeholders were able to make some presentations that negotiators 

would attend, and then there was a meeting held for stakeholders by the 

Chief Negotiators at which I presided. 

Q. And was that an –  10 

A. As the host of the negotiating round. 

Q. And was that an opportunity for people to provide input to the Crown 

instead of the other way around? 

A. Yes the stakeholder presentations were opportunities for providing input 

to all of the delegations present including New Zealand and the meeting 15 

with Chief Negotiators was an opportunity for the stakeholders 

registered to ask questions of Chief Negotiators about the round. 

JUDGE DOOGAN: 
Sorry Ms Thornton. 

LINDA THORNTON: 20 

Oh sorry Sir. 

JUDGE DOOGAN: 
Just a couple of questions back, was one of your questions did Dr Walker 

attend the particular meeting that you had taken into?  Did I hear that correct, 

did you ask him that question?  The one where Te Whakaminenga –  25 

LINDA THORNTON: 
Yes I asked him if he was and he’s – I thought he was explaining where that 

was. 

JUDGE DOOGAN: 
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But he went on to explain what happened at the meeting in his general terms 

but I didn’t hear an answer to that proposition. 

LINDA THORNTON: 
Oh I – sorry – let’s make sure then. 

LINDA THORNTON TO DR DAVID WALKER: 5 

Q. When I asked you about this word, Te Whakaminenga o ngā hapū o 

Ngā Puhi was there, were you there at that meeting? 

A. If – so this is what I was trying to answer. 

Q. Yeah, that’s what I though.  

A. If it was a registered stakeholder at the negotiating round, and if that 10 

stakeholder was at the session that we hosted for all registered 

stakeholders, chief negotiators, or if they happened to be in one of the 

sessions that presentations were taking at that I wondered around then 

yes. 

Q. Okay. 15 

A. Otherwise not. 

Q. Well then we’ve got this big lanky list for December and is that list 

derived from this round of negotiations and the people who registered 

for it? 

A. It includes the round itself. 20 

Q. Yes. 

A. It may include some others but largely I think it would be derived from 

that round. 

Q. And did you personally engage with Te Whakaminenga? 

A. I’ve give you the answer to the best of my knowledge of that. 25 

Q. Does that mean you don’t have a recollection of that particular 

individual, purpose, people? 

A. No that’s correct. 

Q. Okay.  And so you can say anything about what was said to or from 

them or anything like that?  You don’t have any minutes or anything that 30 

would help you know that? 
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A. Well, the engagement with the stakeholders at the round was not just by 

me. 

Q. Okay. 

A. So it was by, as I said, the meeting that I chaired was with me and my 

colleagues, the other chief negotiators.  The other events were with 5 

potentially all of the negotiators and we set that at a time that our 

negotiators could attend those events.  So I personally encouraged the 

members of my negotiating team across the various areas to attend 

those events and to engage with New Zealand stakeholders who were 

there that we recognised as a priority.  We were most interested in the 10 

New Zealand stakeholders who were at that meeting. 

Q. Okay.  I don’t want to spend any more time on this particular exhibit, it’s 

too limited benefit.  Are you aware of any Māori groups that contacted 

MFAT to seek an opportunity to consult at any time before the time the 

handshake – before the handshake that are not listed on the contact list 15 

that we just looked at? 

A. I’m not aware of any groups that asked for a – to specifically have a 

meeting and didn’t have one or didn’t have an engagement as a result 

of a specific request. 

Q. Now you’re familiar with the contents of the Wai 262 report, “Ko 20 

Aotearoa tēnei”? 

A. Broadly familiar with that report, particularly as it relates to some of the 

specific subject matter of TPP. 

Q. Now when that report came out in June28th 2011 did MFAT alter its 

plan for consultation with Māori in response to that report? 25 

A. MFAT had undertaken a range of consultations and as I said, not just 

ourselves but in conjunction with the departments who made up our 

negotiating team.  So we continued to look to engage on issues that 

were of relevance including the issues raised in that report. 

Q. Okay. 30 

TANIA SIMPSON: 
Excuse me, could I just come back to that question? 
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LINDA THORNTON: 
Sure. 

(17:08) TANIA SIMPSON TO DR DAVID WALKER: 
Q. I think the question was, did MFAT alter its consultation strategy as a 

result of Wai 262 and I was just wonder if you can specifically respond 5 

to that question please? 

A. Well the content of the Wai 262 report, as I said, had an impact on how 

we conducted the negotiation, so to that extent yes. 

Q. Could you explain how that – what – you know, what the impact was or 

how that might have altered or impacted on what you did? 10 

A. We – we looked at whether we had understanding of the interests that 

we needed to be carrying forward, the key interests that we needed to 

be carrying forward in the negotiation, through the Treaty exception but 

also through the other parts of the negotiation, particularly into the IP 

space, whether traditional knowledge, UPOV, those issues which are 15 

specifically identified there in the report. 

1710 

Q. Did you discuss any of these traditional knowledge of intellectual 

property concerns with any of the Māori groups you met with in your 

consultations? 20 

A. I understand that MB had some discussions of those issues. 

Q. Now, as we’ve discussed earlier there’s a sliding scale that’s discussed 

that talks about how you are to evaluate whether, you know, the 

importance of an issue to Māori so that you can do some kind of a 

balancing exercise it said around page 688, your evidence I'd like you to 25 

look at #A036 which is paragraphs 78 and 80. 

A. Mhm. 

Q. At that point I think you’re talking about a sliding scale, is that right? 

A. Yes, in a sense. 

Q. And was that as a result of the Wai 262 report? 30 
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A. Well, yes, in the sense that that was set out as some of the 

considerations to be taking into account, so we’ve tried to follow that 

structure. 

Q. Okay, now when you are evaluating or trying to give yourself – looking 

at the sliding scale or evaluate the sliding scale, did you talk to any 5 

Māori people in groups or individuals to ask them what matters were 

important to them? 

A. In terms of this, this, this process here, as I was explaining before, the 

agencies including TPK are looking to evaluate that based on what is 

known and understood to this point from their ongoing engagements, 10 

whether that be in issues of intellectual properties or otherwise and then 

we will continue to evaluate that as we undertake the process. 

Q. Isn’t it for Māori to tell you what is most important to them rather than for 

you folks to try and evaluate this in your own space? 

A. Well I was trying to say that the agencies are not making this evaluation, 15 

including TPK from a vacuum.  So looking at what is known from the 

ongoing processes around policy and also what is being communicated 

in terms of public dimensions of interest, all of that is taken into account. 

Q. Well if you’re relying on TPK as representative of Māori, is that, I mean 

is that what you’re doing? 20 

A. No, I said the relevant policy agencies, on the basis of their ongoing 

engagements on those particular policies, and including TPK, so for 

example MB advises that the UPOV or alternative, is of high 

significance to Māori, so therefore there will be a process of 

engagement about that, indeed that is why we have three years, up to 25 

three years under the TPP in order to have that process of engagement. 

Q. And the only reason you couldn’t do that before that before the 

agreement was finalised is because you’ve agreed to a confidentiality 

situation that prohibits talking to Māori on what you’re going to agree on 

their behalf? 30 

A. We would – taking forward, in the negotiation, the objectives that we 

understand from the Crown’s ongoing engagement with Māori are of 

significance and were particularly communicated in TPP.  For example, 
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the Treaty exception, the UPOV provision, provisions around traditional 

knowledge, interests which had been communicated on the public 

health system and ensuring that that was safeguarded in the 

negotiation, all of those things were undertaken based on input, 

including from Māori over a considerable period of time. 5 

Q. What would you consider the interest of Māori under the TPPA to be?  

You’ve just mentioned UPOV, you’ve just mentioned intellectual 

property.  Are there any others that come to your mind as being 

significant issues for Māori under this agreement? 

A. Well there are a number of other interests which have been taken 10 

forward in the context of overall interests for New Zealand in the 

negotiation and will be taken forward then in the implementation, 

including in consultation with Māori for example in the domestic policy 

space around environmental issues.  They’ve been taken forward in the 

context of the domestic ongoing policy debate. 15 

Q. In the course of your evaluations of – and the negotiations, did you 

consider that there were a number of pending Treaty settlements where 

some Māori people, whānau, hapū, who might have pretty close to 

nothing right now, but in the very near future could find themselves in 

position with substantial commercial capabilities to engage in business? 20 

A. The objective in the business related part, you know, where we’re 

looking to create opportunities for our exports is to create opportunities 

for all exports, including Māori exports.  There is considerable 

engagement domestically on what those interests are or what they may 

be in the future, again through the relevant domestic policy agencies, 25 

whether it’s MB in its economic development prism, whether it’s NZTE in 

its onshore capability work or whether it’s TPK in its Māori business 

facilitation service, that is its ongoing process. 

Q. Well how are you in contact with these people?  If you’re contacting 

FOMA and these people aren’t in FOMA because they’re not in 30 

business right now, what’s your plan for contacting these folks? 

A. Well, I think one of the provisions or one of the things that was being put 

up before was that people who had an interest also had a responsibility 
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to signal that interest.  So if someone was aware from the public 

information that we put out, that we were going to be negotiating on all 

goods, exports and they had an interest in exporting goods then they 

could have specifically contacted us to identify that interest. 

Q. I'd like to move ahead, in the interest of time I'd like to move ahead to 5 

paragraph 85 – 

JUDGE DOOGAN: 
Ms Thornton – 

LINDA THORNTON: 
Sorry, Sir. 10 

JUDGE DOOGAN: 
Can I get an indication how much more you have? 

LINDA THORNTON: 
I was afraid you were going to ask me that.  Not too much, 10 more minutes 

maybe, could I?  Is that what you mean?  Yes. 15 

JUDGE DOOGAN: 
You’ve gone over the 30 minute – 

LINDA THORNTON: 
Sorry I had estimated an hour and a half and that Mr Te Kani Williams – 

JUDGE DOOGAN: 20 

Well we had collective bids from claimant counsel which were aggregated up 

into numbers.  I wasn’t aware of what division you may have agreed amongst 

yourselves, but we are heading well over.  But if it is just 10 more minutes, 

fine, we can pick up in the morning with those remaining.  So we’ll carry on 

with you for now Dr Walker and try and finish. 25 
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DR DAVID WALKER: 
That’s fine by me, another 10 minutes if that is fine by you Mr Chair. 

JUDGE DOOGAN: 
If we can finish Ms Thornton’s questions today that will just leave us a couple 

on my count, in the morning and Tribunal questions.  So that should give us 5 

ample time to hear Associate Professor Kawharu. 

1720 

LINDA THORNTON TO DR DAVID WALKER CONTINUES: 
Q. Your affidavit describes what you call an outreach programme and that 

is your meeting, series of meetings, there’s hui and the road show, are 10 

those two separate parts?  I'm trying to speed up here. 

A. Yes, the road show is something that is available to all members of the 

public that want to attend, including Māori.  It has a part at the top of it 

which is general across the whole of the agreement and then it has 

afternoon sessions which drill down to specific areas of the agreement 15 

so business interests tend to look for that.  The hui is intended to focus 

particularly on Māori dimensions for the discussion. 

Q. And one of your hui that you’ve scheduled is for Whangārei on the 

20th of April, is that right?  Is that your recollection? 

A. I, if – yes, I've been told that’s correct. 20 

Q. Nobody is jumping up to tell you that’s wrong.  Are you aware that that’s 

the same date as a Tribunal hearing in that area? 

A. No, I'm not aware of that. 

Q. Well, I guess you’re also not aware that someone has written to the 

people who are communicating these and asked them if it could be 25 

changed because most people in the Northland will be wanting to go to 

the Tribunal hearing or necessarily going to give their own evidence, is 

that a possibility? 

A. If that’s the case and we’ve received that information, we certainly have 

now – 30 

Q. Yes. 

A. – we’ll look at seeing what we can do about that. 



495 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

JUDGE DOOGAN: 
Ms Thornton, is that a matter we need to hear? 

LINDA THORNTON: 
It has to do with the fairness of a consultation process Sir. 

JUDGE DOOGAN: 5 

All right, in a broad sense it does, but it’s also – 

LINDA THORNTON: 
That’s all. 

JUDGE DOOGAN: 
All right. 10 

LINDA THORNTON TO DR DAVID WALKER CONTINUES: 
Q. And how many of the hui were actually held before the submissions to 

the Select Committee were closed? 

A. Two, we held the two hui last week. 

Q. And they were where? 15 

A. One was in Christchurch and the other one was in Wellington. 

Q. Okay, and otherwise people who weren’t able to attend those hui have 

no real basis other than websites or something to make feedback to the 

Select Committee with based on, did they? 

A. Well as I indicated in my affidavit I did, we did run a specific hui for the 20 

claimants in Auckland ahead of the process. 

Q. Now, are you familiar with a process called resumption where the 

Waitangi Tribunal has asked to make a binding order to return, for 

example, forest land, State forest land to a particular group, hapū group 

or Māori group, are you familiar with that? 25 

A. I'm hearing how you describe it. 

Q. Yes, okay, yes.  If the Waitangi Tribunal were to make an order that a 

State forest with a lease forest on it were to be returned to a hapū 
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group, do you understand that that would attract a potential foreign 

ISDS? 

A. A State forest? 

Q. Yes. 

A. I don’t see how. 5 

Q. For example the owners of the forest would change – the forest would 

change ownership and the potential for extending a lease may be lost?  

Even though it may not be written but a person had a legitimate 

expectation of extending the lease to that forest maybe another 

48 years and that terminated as a result of a resumption order? 10 

JUDGE DOOGAN: 
Ms Thornton, sorry, there’s too much there, there’s not enough foundation in 

the evidence for this witness to deal with that. 

LINDA THORNTON: 
Sir, I understand that and we are in the process of trying to obtain a copy of 15 

the transcript where this was very easily described and very easily, we can put 

it to the witness, but the Tribunal can’t seem to put their hands on it right now.  

Now I have no interest in making it more complicated than it already is. 

JUDGE DOOGAN: 
A transcript of? 20 

LINDA THORNTON: 
The Mangatu hearings where this was raised.  My offer is this, that it was 

raised and the Crown representative said, “That will attract and ISDS we 

should just not do this.” 

JUDGE DOOGAN: 25 

All right, but in terms of where you’ve gone with this witness I don’t think – 
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LINDA THORNTON: 
If he doesn’t – I don’t need to pursue it.  If he doesn’t know it and he’s 

unfamiliar with it and it’s too hard, I'm not trying to make it too hard. 

JUDGE DOOGAN: 
All right, well yes, if you’re unable to answer without some kind of basis – 5 

LINDA THORNTON: 
We’re trying to get our hands on it Sir and that’s best we can do. 

JUDGE DOOGAN: 
And that’s possibly a matter that could be the subject of a legal submission? 

LINDA THORNTON: 10 

Well if we can put the matter before the Tribunal that’s certainly true. 

JUDGE DOOGAN: 
All right, onwards. 

LINDA THORNTON TO DR DAVID WALKER CONTINUES: 
Q. The last thing I want to talk to you about sir has to do with provisions of 15 

paragraph 85 of your affidavit where you describe that there are going to 

be, you know, we’ve talked about how there are not going to be a lot of 

changes required.  Are there elements of domestic law that are going to 

be frozen or law and policy that are going to be frozen in place? 

A. Yes, we – the agreement does make commitments on some existing 20 

policies of law. 

Q. Can you just briefly run through what some of those might be? 

A. The number of them are set out in our services and investment 

schedules, for example, so for example the way that the investment 

commitments work, the categories around our investment screening, so 25 

the sensitive land, the definition of sensitive land, that category is 

defined there and we retain the flexibility to continue to screen 

investment around that and to adjust the criteria which were applied to 
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that screening, so a Government can make that criteria more restrictive 

or continue as is or make it less restrictive, but the category there is 

defined in the regime. 

Q. And the others that are likely to be stopped as they are? 

A. Where we have existing zero tariffs, they’ll stay.  So there are numerous 5 

instances. 

Q. Okay, let me ask you a specific one then on what about environmental 

regulation? 

A. No. 

Q. Not frozen? 10 

A. Not frozen. 

Q. Okay, I think I'll stop Sir, I hope I'm under 10. 

JUDGE DOOGAN: 
I think so, yes. 

DAVID COCHRANE: 15 

Just made it. 

JUDGE DOOGAN: 
Thank you, all right I think counsel we will conclude questioning of Dr Walker 

in the morning and then Mr Heron if we shift Mr Harvey after 

Associate Professor Kawharu either later tomorrow or Friday morning, if that’s 20 

all right and we’ll follow that order.  So thank you everybody it’s been a long 

day.  I will hand over to Tā Tamati. 

1730 

PROFESSOR SIR TAMATI REEDY: 
Kia ora rā tātou.  Erangi, whakamāramatia atu ngā kōrero.  I mua atu i tukuna 25 

ake au te karakia mō tātou, me pēnei au ki te kōrero.  I te ata nei, ka takoto 

taku karakia mō tā tātou hui, kātahi, ka poroa mai te kakī, me te kī pēnei nei, 

ehara tēnā i te karakia e tika ana mō ēnei momo hui.  Ka ngau te ngakau i 

runga i tēnā, nō te mea e torotoro atu ana tātou ki te ao mārama, te ao Māori.  

Ka hua ake te whakaaro.  He aha hoki te hē ki te whātoro atu, ki ngā taonga 30 
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whakarere iho o tātou Matua, he kawea tātou i runga i ngā taumata e kake atu 

nei tātou.  Nō reira i runga i tērā, ka tukuna ake au tērā karakia, he wā poto 

noa iho, inoi ki te ao mārama, he kaiārahi mō tātou i roto i tēnei wāhanga o tā 

tātou hui.  Nō reira i puta ai tērā karakia me tōna āhuatanga, nā, hoki te 

kōrero a ngā pakeke.  Ko te karakia, ehara te karakia anake ki te ao 5 

Karaitiana.  Engari, takahia ngā tapuwae e hoki atu ana ki o tātou maunga 

kaha, ki ngā moana nui, ki ngā moana i kauria mai o tātou matua.  Nō reira, i 

puta atu ai taku karakia i te ata nei.  Nō reira, waiho ake ki reira tērā 

whakamārama.  Heoi anō, nā reira, i puta ai taku karakia. 

 10 

[Interpreter:  I offer up these prayers for us, and we say this morning I offered 

my prayer for our hui and then my – I was castigated because I was told it 

was not an appropriate karakia for these types of hui.  I was hurt about that, 

because we are delving into the depths of Māoridom and so I thought, what’s 

wrong with uttering the prayers pre-European for the matters that we delve 15 

into, in our work and so I offered that short brief karakia and I gave (inaudible 

17:30:49) to the world of light to offer us enlightenment in this part of our work, 

so I uttered and offered that karakia, because as the elders said in that time, 

karakia is not just a Christian offering, but rather it returns to the pre-European 

times, to the environment, to the oceans that were traversed by our ancestors, 20 

so I offered up that karakia this morning and that is why I offered my karakia.] 

KARAKIA TAWHITO 

HEARING ADJOURNS: 5.32 PM 
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HEARING RECOMMENCES ON THURSDAY 17 MARCH 2016 AT 9.10 AM 

KARAKIA 

JUDGE DOOGAN: 
Mōrena koutou.  He mihi tēnei ki a koe e te Minita mō tō karakia mai i te 

tīmatanga o tēnei nohoanga.  Ka mihi hoki ki a koutou. 5 

 

[Interpreter:  Good morning everybody, thank you Minister, opening our day.  

Good morning ladies and gentlemen.] 

 

I understand Ms Sykes that there is a matter you wish to raise.  It is also 10 

perhaps a convenient time for the panel to deal with a few matters which I 

would just like to deal with in chambers before we start proper.  So perhaps 

Ms Sykes if I could deal with your request in relation to the timing of the 

witnesses and some new documents together with some matters the panel 

want to raise.  I'd like to do that now just as a matter of chambers, so for all of 15 

– I think the most straightforward way, if parties don’t mind, is that if the panel 

and the counsel remain in the room and if I could just ask all those who are 

here to listen in support, if you wouldn’t mind, including the witnesses, please, 

if you wouldn’t mind just going to the tearoom for a few minutes while we deal 

with a few matters of procedure and then we’ll come back.  It won’t take long, 20 

so thank you. 

HEARING ADJOURNS: 9.13 AM 

LEGAL DISCUSSION (09:13:30) – HEARING AS CHAMBERS 

HEARING RESUMES: 9.36 AM 

JUDGE DOOGAN: 25 

All right, kia ora anō.  Thank you everybody for your patience.  I will ask the 

Crown to re-call Dr Walker and just while that’s happening Ms Thornton I 

understand you have a matter to raise. 



501 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

LINDA THORNTON: 
Yes thank you Sir, I wanted to correct a statement that – comment that I had 

made yesterday afternoon in the course of examining Dr Walker and it 

concerned the Mangatu Forest and the question suggested that or stated that 

the Crown witness in the Mangatu Forest remedies inquiry had indicated that 5 

a resumption order would attract an ISDS and that was not what the witness 

said after we found the transcript.  We realise that and we want to correct that 

misapprehension and apologise for any inconvenience that that has caused. 

JUDGE DOOGAN: 
All right, thank you Ms Thornton, that’s noted for the record, thank you.  10 

Good morning Dr Walker.  All right, who is starting this morning? 

JANET MASON: 
Sir, I will be. 

(09:37) JANET MASON TO DR DAVID WALKER: 
Q. Good morning Dr Walker. 15 

A. Good morning. 

Q. I just have a few questions.  Yesterday somebody asked you about the 

Wai 1040 report, which is the Northland one and its conclusions, so I 

presume you would be aware of that? 

A. Sorry, can you remind me? 20 

Q. This is the report that came out of an inquiry into the Treaty of Waitangi 

and whether sovereign authority had been ceded by Māori, you’re 

aware of that report? 

A. Yes, yes. 

Q. And you’re also aware of the Wai 262 report as you said yesterday? 25 

A. Yes. 

Q. So you would be aware that the 2014 Wai 2010 report or I'll call it the 

Ngā Puhi report, because it’s from up north, superseded the conclusions 

that were made in the Wai 262 report? 
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JUDGE DOOGAN: 
Which conclusions? 

JANET MASON: 
The conclusions in relation to the Treaty and whether Māori had ceded their 

authority over their own people and their own resources. 5 

MIKE HERON: 
Sorry Mr Chair, I'll have to object, you’ll understand the reasons. 

JUDGE DOOGAN: 
Ms Mason, that will – there’s a couple of problems, that’s far too broad a 

question.  It’s also really a matter of legal submission and the witness is not 10 

appearing as an expert on Treaty jurisprudence or the law.  So unless you’re 

able to get to a specific question that is fair to the witness I think you need to 

move on. 

JANET MASON: 
Yes, I'm actually getting to the interpretation of 296 and the confidence that 15 

was expressed by this witness yesterday in this clause, so I'm rapidly getting 

there.  I just wanted to know if this witness was aware that that report had 

significantly changed the landscape? 

MIKE HERON: 
Again Sir I object, that’s a legal question that this witness isn’t prepared to 20 

answer or qualified to answer. 

0940 

JANET MASON: 
Well Sir let me just perhaps put it this way because this witness referred to it 

via said the Ministry had received that he was relying on whether that advice 25 

contained any analysis of the current context of what Treaty of Waitangi 

redress.  Sir, so I will just rephrase that sorry we will get there. 
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JANET MASON TO DR DAVID WALKER CONTINUES: 
Q. When the Ministry received advice and made decisions on the 

Exception Clause, clause 29.6, was there any account taken of the 

changing landscape in terms of the way that the Tribunal had been 

dealing with the meaning of the Treaty of Waitangi and therefore, the 5 

Crown’s obligations? 

A. Well the advice I have is that the provision 29.6 is sufficient to not 

prevent the Crown from meeting its obligations under the Treaty of 

Waitangi. 

JUDGE DOOGAN: 10 

Sorry Dr Walker could you just repeat that answer I just missed the last part.  

The advice you had? 

JANET MASON TO DR DAVID WALKER CONTINUES: 
A. The advice I had – have is that the provision is sufficient to enable the 

Crown to continue to meet its obligations under the, under the Treaty. 15 

Q. So then in meeting the Crown’s obligations you would have some fair 

idea of what those obligations were and how they were formed? 

A. As I said, I am not an expert on the Treaty and Treaty jurisprudence but 

the purpose of the provision in the TPP as in all the previous 

agreements, free trade agreements, is to enable the Crown to continue 20 

to meet its obligations under the Treaty of Waitangi on an ongoing and 

dynamic basis in the domestic context whatever they are. 

Q. Thank you.  Now in terms of you have just said, “It enables you to meet 

the Crown’s obligations,” did you then receive advice on what the 

Crown’s obligations actually were? 25 

A. The Crown’s obligations, as I understand it, continue to be discovered 

and evolved in a dynamic basis including through processes under the 

Tribunal. 

Q. Thank you.  So then when you did receive this advice on the TPPA 

Exception Clause it would be different because the context is dynamic 30 

and evolving from the Crown’s obligations presumably in say 2009 

under different trade agreements wouldn’t it? 
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JUDGE DOOGAN: 
Sorry Ms Mason, the question again I think you need to break it down as to 

what advice in particular you are referring to and at what time.  The witness 

has answered in a general way the general propositions but we have not 

established that he has received particular advice on any particular Tribunal or 5 

Court jurisprudence. 

JANET MASON: 
Yes Sir this is the difficulty with 10 minutes in that – and I will just go back. 

JANET MASON TO DR DAVID WALKER CONTINUES: 
Q. You had said that you had received some advice on the Crown’s 10 

obligations, did you seek particular advice on the Crown’s obligations in 

the last couple of years, let us just say the Treaty context for the last few 

years under the time period that you were negotiating the TPP clause? 

A. I received advice during the conduct of the negotiation that the clause 

will not prevent, the TPP with that clause will not prevent the Crown 15 

from meeting its obligations under the Treaty of Waitangi and I have 

since also received further advice both internal and external that that is 

the case. 

Q. Yes.  I am asking specifically about what were those obligations?  What 

advice did you receive those obligations were? 20 

MIKE HERON: 
Sir the difficulty that we now get in to once we start discussing the content of 

advice and I do not want to stop this line but some of the content advice is 

legal advice which is covered by privilege there is no waiver.  So I just wonder 

if there is a way of dealing with this most efficiently and I am just signalling 25 

you may have a problem there trying not to get in the way of this. 

JUDGE DOOGAN: 
Thank you.  Ms Mason, you are trying to establish whether Dr Walker 

received advice on the content of the Crown’s Treaty obligations that is the 

objective? 30 
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JANET MASON: 
Yes Sir because it is very important to the interpretation of article 29.6 and 

whether it works or not.  Sir I could go straight to the next question that I have 

but when I get there you will see that this is really very important. 

JUDGE DOOGAN: 5 

All right.  If you could put your next question or two.  Mr Heron we will see 

where that lands. 

JANET MASON TO DR DAVID WALKER CONTINUES: 
Q. And this question is related, I am looking primarily at the Bilcon case 

and the way that this clause has been framed.  Now what I am looking 10 

at is a context, there is a fundamental context that this article 29.6 relies 

upon and I put to you that it relies upon the Crown sitting here in charge 

and allocating some resources out to people out there; one group of 

them is Māori all right and let us assume that there are no problems with 

this clause and its designed for that scenario isn’t it? 15 

A. The clause is designed for the Crown to be able to continue to meet its 

obligations under the Treaty of Waitangi on an ongoing basis – 

Q. Right. 

A. – without an agreement such as TPP or the other FTAs that we have 

with this clause interfering with that process. 20 

Q. Right.  But the Crown is the allocator of some resources and the 

allocatee or the beneficiary is a group of Māori and others as a first 

stage and then the provision is about in that context some new people 

coming along and you saying and the Crown saying to the new people, 

“Well you – these people are a separate group and they get more than 25 

you could get and you can't complain about that.”  That is correct isn’t 

it? 

A. Are you talking about what the – 

Q. What the clause asks. 

A. – text of the clause – 30 
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Q. Yes that is the preference isn’t it?  So it is saying, “Where we are giving 

this group more you can't complain because they’re protected under this 

clause 29.6.” 

A. Yes the clause is designed to protect the extension of more favourable 

treatment to Māori – 5 

Q. Right. 

A. – including in pursuit of obligations – 

Q. Right. 

A. – under the Treaty of Waitangi. 

Q. And it rests on the assumption that the Crown is the person allocating 10 

and Māori are a beneficiary. 

A. As I understand it. 

Q. Yes.  Now you would be aware then that actually Māori don’t buy into 

that dynamic.  That they actually see themselves up there with the 

Crown as the person allocating not as the recipient.  You would be 15 

aware that that is part of the current context to Treaty redress. 

A. I am aware that there are some views to that effect, yes. 

Q. Okay.  And that scenario is very different from the one that you have 

created this clause for.  In that role they are not the beneficiaries they 

are part of the allocating team are they not? 20 

JUDGE DOOGAN: 
Sorry I don’t follow that question. 

JANET MASON TO DR DAVID WALKER CONTINUES: 
Q. Sir I have just come to the redress is, for instance, I will just put a 

scenario.  It is quite like the Bilcon one, it is a co-governance one.  So a 25 

lot of redress these days the Crown sit there as part of specialist panels 

along with Māori who are involved in allocating or making decisions 

about the environment, just like Bilcon and the benefit is not for Māori 

per se, it’s for everyone, in which case the exclusion clause wouldn’t 

cover that scenario, would it? 30 

0950 
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A. The clause itself provides for the extension of more favourable 

treatment to Māori, than is being afforded to the other parties of this 

agreement.  The facts of any particular case may go to this particular 

clause or they may go to any of the many other policy making 

exceptions in the agreement. 5 

Q. So if we mentioned a Bilcon type situation where Māori were part of the 

panel making the decision but the actual benefit was to the community 

at large, this exclusion clause wouldn’t cover that, would it? 

A. It provides for more favourable treatment as being received by Māori 

than is being received by the other party to the agreement. 10 

Q. Right, so where it says, “Provided that such measures,” the measures 

would be the end results for instance, for instance let’s just say that it’s 

up north, it’s mining or prospecting out in the territorial season, the EEZ, 

it’s a foreign company, they now want to actually go and get some 

further permit to either extract or do something else and on that panel is 15 

– so the person allocating is the Crown and Māori, but the benefit is the 

population at large, just like Bilcon, so this exclusion clause wouldn’t 

cover that situation, would it? 

MIKE HERON: 
Just pause.  Again, I object, you know the reason why.  We had Dr Ridings 20 

here. 

JUDGE DOOGAN: 
Yes, sorry Ms Mason, that’s too many propositions in one question.  You 

haven’t even established how familiar this witness is with the Bilcon case.  

Your 10 minutes is up, how much more? 25 

JANET MASON: 
Sir, it is too much to ask in 10 minutes and he’s put – this witness has put the 

clause in there and spoken about it, so I was putting a similar scenario, not 

actually the Bilcon case. 
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JUDGE DOOGAN: 
Right, those questions would’ve been better put to Dr Ridings. 

JANET MASON: 
I have no cross-examination time because of the urgency. 

JUDGE DOOGAN: 5 

You finished? 

JANET MASON: 
Yes, I have finished. 

JUDGE DOOGAN: 
Thank you, who was next?  Ms Zwaan. 10 

(09:53) ROBYN ZWAAN TO DR DAVID WALKER: 
Q. Kia ora Dr Walker. 

A. Kia ora. 

Q. I would like to let you know that we’re moving on to quite a different 

topic.  I would like to focus my questions on the health issues that 15 

you’ve raised in your second affidavit, #A012 at paragraph 27 to about 

31.  Now at paragraph 27, before I start, were you here on Monday 

when Dr Reid gave her evidence? 

A. No, I was not. 

Q. Have you had a chance to have a look at her affidavit?  It’s #A014. 20 

A. Yes, I did look through the affidavits. 

Q. Okay, now at paragraph 27 you say that the Government doesn’t 

consider that it will be restricted in the manner that we say in terms of 

Pharmac and the health concerns and the cost of medicines et cetera 

and Dr Reid said that any delay in generic drugs that Pharmac can 25 

provide, will disproportionately affect Māori and so therefore I would say 

that your statement that there will be no change is incorrect and I'm just 

wondering whether you’d like to comment on that? 

A. Statement that there will be no change in respect of what? 
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Q. The cost, well the fact that you’ve said that our claim was wrong 

because you say that the provisions for Pharmac won’t increase much 

and Pharmac will still be able to do its job and is basically excluded from 

the TPPA and we’re saying no, there will be an increase of costs and 

the availability of generic drugs will take longer, et cetera. 5 

A. Well I'm providing the evidence of the Crown. 

Q. Yes. 

A. That in the outcome of the TPP – 

Q. Yes. 

A. – as we understand it and as we have explained it from the perspective 10 

of the various agencies involved, including the Ministry of Health and 

MB and the national interest assessment is that the fundamentals of the 

Pharmac model are not affected by the TPP, that there is some changes 

in their transparency and process.  The NIA quantifies the cost of that, if 

I remember correctly as $4.5 million for a set up cost and $2.2 million 15 

ongoing administrative cost per year, but the Pharmac model, the way it 

operates to provide the access for subsidised medicines does not 

change.  The other identified cost that the NIA quantifies is around the 

issue of patent extension where TPP requires extensions for 

unreasonable delays, the way those unreasonable delays are defined in 20 

the agreement we consider that it is very unlikely that that will be 

triggered because of the efficiencies in both the patent office and our 

Med Safe regulator but in the unlikely against the unlikely that that may 

be triggered on the odd occasion, we have provided an average of 

$1 million a year cost for that quantified in the NIA. 25 

Q. Yes.  Now I've got a couple of questions based on your answer there.  

So you, the operating cost at $2.2 million, they don’t include anything 

that comes under a patent extension.  So they don’t include the extra 

cost that will be incurred through the fact that lots of biologics will be 

protected for at least five years and possibly more.  That’s not covered 30 

in the $2.2 million? 
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A. The $2.2 million is the administrative cost of administrating the review 

and transparency processes.  The patent extension cost is the $1 million 

average per year. 

Q. Yes, and just speaking of the term of five years, there’s been some 

discussion early this week that says it’s five years and other processes 5 

and there’s been some people saying it’s eight years and some people 

saying no, it’s five.  I'm just wondering whether you could clarify if you’ve 

got any information about what the actual patent timeframe will be? 

A. Are you now talking about patents or about the – 

Q. The patent protection five year that they allow currently under 10 

New Zealand law and that some people have claimed there’s a 

provision saying other processes which is discussed in your 

paragraph 29. 

A. So there are two different things here and perhaps we can focus on one 

or the other, there is patent term of protection of 20 years for patentable 15 

material. 

Q. Yes. 

A. There are provisions in the TPP relating to what is called effective 

market protection for biologics.  It may be that latter that you’re wanting 

to ask about. 20 

Q. Yes, yes, which currently sits at five years but there are going to be 

other market protections that come in with the TPP and so earlier this 

week, you know, there was discussions saying that those other market 

protections actually raise the five years to eight years and I'm wondering 

whether you can provide? 25 

A. Yes, for biologics there are two ways provided for in the agreement to 

provide what’s called effective market protection. 

Q. Yes. 

A. The first way is that countries can provide a minimum of eight years 

data protection. 30 

Q. Yes. 
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A. The second way is that countries can provide a minimum of five years 

data protection, along with other measures and in light of market 

circumstances which provide effective market protection also. 

1000 

Q. Is it – 5 

A. That is what TPP provides. 

Q. So the five years and other.  Would that increase the time the other 

market protections or is it five years along with – within those five years 

are the market protections somehow? 

A. The five years is the data protection. 10 

Q. Yes. 

A. The other measures and market circumstances is referring to the period 

of market protection. 

Q. Okay. 

A. Effective market protection which is different from the period specified of 15 

data protection per say. 

Q. All right.  And now we have obviously had a lot of discussion this week 

about how the Crown was advised and which departments they talked 

to and you have said you have spoken to the Ministry of Health – 

A. Yes. 20 

Q. – about these issues.  And we have a document that was put up, sorry I 

don’t happen to have a spare copy, that was in OIA about the biologics, 

I am wondering if whether the Crown possible does it.  I am just going to 

put two paragraphs to you which are paragraphs – 

JUDGE DOOGAN: 25 

Sorry.  And just while that is happening can I just clarify, in the previous 

question Dr Walker differentiating between the five year data protection and 

then the effective market protection.  What is the time period for the effective 

market protection? 

DR DAVID WALKER: 30 

The time period for the effective market protection is not – 
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JUDGE DOOGAN: 
Settled. 

DR DAVID WALKER: 
– precisely defined.  The requirement is to provide, if I remember the term 

correctly, a comparable outcome.  If you are using option B and the – as we 5 

have explained in the National Interest Analysis, New Zealand considers that 

we can meet that standard through our current regime. 

(10:02) DAVID COCHRANE TO DR DAVID WALKER: 
Q. Could you just clarify for me please.  Effective market protection is a 

nice phrase but it could mean anything, it could mean a tariff, it could 10 

mean – could you just give us an example of what it – just one example 

how – what effective market protection might be for any drug? 

A. As I understand that this the period that the drug has effective 

exclusivity in the market place itself. 

Q. So we have to – five years has expired.  Someone had to do something 15 

to protect it for some longer period by banning competitors or 

something? 

A. No there are a whole range of steps that need to occur.  There needs to 

be another drug, what is called a bio-similar and that bio-similar would 

then need to get its own registration in the market, so it would have to 20 

go through the regulatory approval processes.  The period of data 

protection is the period that that competitor bio-similar could not rely on 

the data that was generated for the original biologic.  That’s what the 

data protection is about.  But the data protection can be completely 

different and often is from the period of actual exclusivity on the market 25 

of a drug.  For example, if the drug is under patent in the market 

protection under the patent will usually be considerably longer. 

ROBYN ZWAAN TO DR DAVID WALKER CONTINUES: 
Q. So Dr Walker my understanding vaguely was that those option A and B 

are roughly equivalent.  So the expectation is that, you know, you would 30 

get something close to eight years probably in option B – 
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A. The requirement is a comparable outcome.  What comparable means is 

not defined. 

JUDGE DOOGAN: 
Sorry just one last one, sorry Ms Zwaan. 

ROBYN ZWAAN: 5 

That’s fine. 

(10:04) JUDGE DOOGAN TO DR DAVID WALKER: 
Q. Comparable outcome the comparative being? 

A. The market protection provided in paragraph (a). 

Q. All right. 10 

A. So the paragraph (a) is providing the market protection through 

eight years data protection. 

Q. Okay, thank you. 

A. So comparable is comparable.  Comparable does not equal equal. 

Q. All right.  I will dwell on that one. 15 

JUDGE DOOGAN: 
Ms Zwaan back to you. 

ROBYN ZWAAN TO DR DAVID WALKER CONTINUES: 
Q. All right.  So I think we’ve got a situation where it is possibly going to be 

more than five years not necessary data protection but some form of 20 

protection in terms of option B, in terms of market protection which will 

extend the protection of biologics currently available? 

A. Not necessarily. 

Q. All right. 

A. Because, as we say, we consider that our current system as it currently 25 

operates can deliver to the TPP requirement. 

Q. But the TPP does lock in the current system into a Treaty doesn’t it?  It 

locks New Zealand down into always providing at least five years? 
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A. It locks that in pending a further review that the TPP parties have 

agreed to have in 10 years after entry into force. 

Q. And if New Zealand wish to either lessen or extend the data protection, 

sorry, period would they have to have agreement from all other 

11 parties? 5 

A. New Zealand could not lessen the period of five years data protection.  

If New Zealand wish to extend that there would nothing stopping this 

from doing that. 

Q. So you don’t need agreement to extend? 

A. No. 10 

Q. Okay.  Now I was getting to the document that I referred to which is – it 

was put in through Dr Reid at the beginning of the week which is 

#A014(b).  And on page 19 of that document at paragraph 74 and 75 it 

is discussing that a delay in competition in biologics market – I will let 

you get to it – means that the Government will pay higher prices for 15 

innovator biologics.   And also in paragraph 74, it is saying that the 

market share for biologics is expected to increase significantly over the 

coming years but the price for most products is unlikely to produce 

markedly, and this is the advice that the Ministry of Health has 

presumably given to yourself and other negotiators in the TPP.  Is that – 20 

does this look at all familiar? 

A. Yes I see those two paragraphs that you refer to as statement of fact. 

Q. Statement of fact? 

A. Statement of fact that if you did something then something would 

happen. 25 

Q. Yes.  And it says here that this will mean either that health gains for 

patients are foregone or the Government will have to pay more to 

maintain the same health outcomes or accommodation of both.  And 

wouldn’t you say that this will affect Māori along with other 

New Zealanders in terms of either an increase in cost or delaying the 30 

possible medicines to patients that require it, or an increase of costs to 

patients? 
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A. If that situation arose in significant dimension yes which is why the 

Government spent considerable effort in the negotiation to ensure that it 

would not. 

Q. How did the Government ensure that this would not happen?  Because 

it is – I mean it’s widely reported that there is going to be a lot more 5 

biologics in the coming years and this is the way medicine is heading, 

so that means there is obviously going to be an increase in data 

protected medicines that currently aren’t available. 

A. Sorry, the way the market – I am not talking about the way the market 

will work here. 10 

Q. Yes. 

A. If medicines go in the direction of biologics and they are more costly 

then that is something that will occur in the market irrespective of TPP 

or not.  What we sought to do in TPP was to ensure that the obligations 

which are in the TPP agreement were not going to add to whatever 15 

market effects might otherwise occur. 

1010 

Q. Okay, and is this increased in terms of market costs, is that the 

$1 million you were talking about that the Government has kind of set 

aside in terms of biologics to help cover those costs? 20 

A. No, in terms of talking about what happens in the market if more people 

invent more biologics and they cost more and people want them, that’s 

the market, that’s nothing to do with TPP. 

Q. Okay. 

A. That’s how, you know, the pharmaceuticals market works through 25 

research and innovation and new products for patients and then 

Pharmac obviously assessing whether or not it will fund those and 

extend them under the subsidy scheme. 

Q. Yes. 

A. What the $1 million is about is the estimate of additional costs through 30 

TPP from the possibility of patent extension on products that are 

patented. 

Q. Okay. 
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JUDGE DOOGAN: 
Sorry Ms Zwaan, sorry Dr Walker, I just want to clarify one of the answers just 

prior and I'm sorry to interrupt but it’s probably easier to do it at this point than 

later.  The question Ms Zwaan asked a short while ago related to the possible 

scenario that there would be an increase in cost or a delay in provision of new 5 

medicines.  You indicated that while that could happen as a matter of fact, in 

the negotiations the Government worked hard to ensure that that would not 

happen.  That was the words I think you used.  Ms Zwaan asked you, well, 

how did the Government ensure that did not happen?  And could you just go 

to that answer?  So what are the relevant provisions or safeguards in the TPP 10 

that address this risk of increase and cost and delay and provision? 

DR DAVID WALKER: 
Certainly Chair.  Looking at the two paragraphs that have been cited here, the 

first paragraph I think is a statement about what is expected to happen in the 

market place in the future.  There is going to be more biologics, they cost a lot 15 

of money, therefore things are likely to get more expensive.  The second 

paragraph is about what would happen if you had delayed competition as a 

result of, for example, the provisions of TPP.  So in TPP New Zealand and 

other parties sought to ensure that the provisions around patents through the 

patent extension and the patent linkage provisions for example and the 20 

provisions around market protection in biologics were written in such a way 

that they would not cause this – would not drive this delayed competition and 

increase in cost in our system.  So we designed, we sought to design the 

provisions to minimise that effect, all of the relevant provisions in the TPP 

itself. 25 

JUDGE DOOGAN: 
Thank you.  Ms Zwaan. 

ROBYN ZWAAN TO DR DAVID WALKER CONTINUES: 
Q. So we’ve talked about the five year term and how it can’t be lessened, 

could it currently be lessened if we don’t enter the TPP?  Does 30 



517 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

New Zealand have the possibility to lessen patent protection to one, 

two years if it desired, currently? 

A. We have had for quite some considerable time a five year data 

protection for all pharmaceuticals including biologics. 

Q. But is there anything stopping New Zealand currently from lessening 5 

that time period? 

A. I would have to take some advice to answer that question.  I'm not sure 

there is, but I would need to check on that. 

Q. Are you able to check and get back to me in writing if that’s okay with 

the Judge or – 10 

MIKE HERON: 
That’s not for this witness. 

ROBYN ZWAAN: 
Well with that answer I may leave my questioning there, but thank you 

Dr Walker for your answer. 15 

JUDGE DOOGAN: 
Thank you Ms Zwaan.  Ms Sykes? 

ANNETTE SYKES: 
Sir, I must intimate I'm going to try to keep to 20 minutes, so just give me a 

nod when I'm not getting there.  I have two clips that I'd like you to see before 20 

we commence our evidence, but I won’t ask you about them till a little bit later.  

But if we could just watch them to assist in time.  The first is a clip that was put 

earlier in the week about an engagement meeting between the Minister of 

Foreign Affairs and Trade, Mr McClay and the Iwi Leaders Forum.  I act for 

Mr Rikirangi Gage who you met yesterday.  He’s a member of that forum.  He 25 

wasn’t at that meeting but I just want you to look at that clip and the second 

clip is one that we only became aware of yesterday around the relationship 

and role of the business development unit at Te Puni Kōkiri and the Ministry of 

Foreign Affairs and Trade, just hopefully they won’t take too long. 
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MIKE HERON: 
Can I just, in relation to the first one we’ve seen, so I obviously don’t have any 

issue in that, but it obviously raises an issue of well what is the provenance of 

the comments in the media, for example, what’s the reliability of those?  How 

do we test the truth or otherwise of those comments and what we’re based 5 

on?  It’s plainly hearsay, upon hearsay, put to this witness who is not in a 

position to understand well what’s the source or otherwise and this is, it’s just 

part of the problem of late introduction of material that we haven’t had access 

to.  I accept it’s in the public domain, albeit reasonably, but I just – I'm just 

concerned about this approach. 10 

JUDGE DOOGAN: 
Just two brief responses Mr Heron, that’s a fair point.  However the subject 

matter of this inquiry is inherently an intensely political as is often the case 

with matters that come before the Tribunal, particularly in the contemporary 

claims.  In an ordinary Civil Court there would certainly be some major issues 15 

with how material of this kind would be received, however in this jurisdiction 

our ability to consider a wide range of material as a standing commission of 

inquiry with, in broad terms, subject to procedural fairness, in broad terms, a 

quasi inquisitorial role does give us the ability to receive a wide range of 

information and it is relatively standard practice in cross-examination to 20 

introduce, on occasion, material that the witness may not have seen.  There 

are ways to protect the witness in terms of fairness and I'm quite confident this 

witness is able to deal with what’s within his knowledge and what’s not and 

the ultimate issue for the Tribunal comes down to one of weight and on that 

matter the Tribunals will obviously receive submissions from the parties, but at 25 

this point I think we should simple let Ms Sykes proceed.  If there are 

particular issues arising in the questioning, or the nature of the questions then 

we’ll deal with them at that time. 

(10:18) ANNETTE SYKES TO DR DAVID WALKER: 
Q. Sir, just again it’s the first one.  Are you aware of the meeting that 30 

occurred between the representatives of the committee in the National 
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Iwi Leaders Forum Chairs group that took place on the 26th of January 

2016? 

A. Yes. 

Q. And just for the record, that was the day after the national interest 

analysis had been prepared, was that discussed with them at that 5 

meeting, do you know? 

A. I can’t recall that. 

Q. Thank you, so just watch the clip, thank you. 

A. Can’t hear it. 

VIDEO 1 PLAYED 10 

 

1020 

ANNETTE SYKES TO DR DAVID WALKER CONTINUES: 
Q. Dr Walker, can you see the English there that’s about the biggest we 

can get it, is that all right? 15 

A. Yes, I see it. 

VIDEO 1 CONTINUES 

ANNETTE SYKES TO DR DAVID WALKER CONTINUES: 
Q. We will also play the next one so that we don’t get too technical.  I am 

going to ask you separate questions Dr Walker about different clips.  Is 20 

that all right for you if we watch both them first before we do the 

questions?  Is that all right? 

A. Yes, you may have to remind me about certain bits of them later on. 

Q. Would you prefer I did them sequentially then? 

A. That would probably be easier. 25 

Q. Okay.  I only have a few brief questions with respect to this clip.  Were 

you present at that meeting? 

A. Yes. 

Q. Did you receive a side letter as a part of the discussions in that meeting 

that was proposed by the Iwi Leaders forum as a way forward to give a 30 
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better belts and braces approach for the protections of the 

Treaty of Waitangi? 

A. Yes there was a suggestion that some side letters could be explored. 

Q. I don’t have the exhibit number available but we produced a copy of the 

letter and the side letter to the Tribunal yesterday, could that be passed 5 

to the witness please? 

JUDGE DOOGAN: 
And that is document 39(a). 

ANNETTE SYKES TO DR DAVID WALKER CONTINUES: 
Q. While we’re waiting for the letter.  There is another piece of evidence on 10 

the inquiry from Ms Adele White who attended a number of meetings, 

well two meetings, between Ministry of Foreign Affairs and Trade 

officials with Mr Tomoana following the release of the Wai 262 Report, 

one meeting took place in I think 2009 and it is this meeting.  Were you 

at the earlier meeting? 15 

A. 2009, no. 

Q. Thank you. 

ANNETTE SYKES: 
Sir someone has taken my hard copy otherwise I would give it.  We have only 

got it on email. 20 

JUDGE DOOGAN: 
We have provided Dr Walker with a copy of the bundle – 

ANNETTE SYKES: 
Yes. 

JUDGE DOOGAN: 25 

– so you will just need to direct him to which.  I think it is end of the bundle, E 

or something. 
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ANNETTE SYKES: 
Yes. 

ANNETTE SYKES TO DR DAVID WALKER CONTINUES: 
Q. It is appendix D. 

A. D? 5 

Q. Yes.  But I just first of all establish, you received those letters from 

Mr Tomoana, or had access to those letters while they address in some 

instances to the Prime Minister or the Minister, did you actually have 

access to those letters?  Sorry, E. 

A. E? 10 

Q. Yes. 

A. I would imagine so but I would need to go back and check when it was 

copied through to me, assuming it was. 

Q. As I understand the sequence of events, there was this meeting, this 

letter had been sent to the various Ministers and then at the meeting I 15 

understand that the side letter proposition was rejected. 

A. Yes the proposition was put and the Minister explained that the 

Government wouldn’t be doing that. 

Q. Between the letter of the 22nd which is when it was sent, in your meeting 

did you seek advice on the efficacy of this approach as a way to protect 20 

Treaty obligations? 

A. The Government – the Minister explained that the Government wouldn’t 

be looking to enter into any new side letters with other parties because 

the negotiation was over. 

Q. Yes.  Can you answer my question though, it is not about the response 25 

from the Crown I am asking.  Did you seek advice around the 

proposition which was being made by the Iwi chairs for and on behalf of 

the 65 iwi that they represent that this approach here would be a better 

belts and braces approach for the protection of Treaty rights?  Did you 

seek advice on that? 30 

A. I had not sought such advice. 

Q. Thank you.  Can we move to the next clip. 
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VIDEO 2 PLAYED 
 

1030 

ANNETTE SYKES TO DR DAVID WALKER CONTINUES: 
Q. Dr Walker, there were a number of questions put to you yesterday by 5 

my friend Mr Williams and I don’t want to repeat those questions, but in 

your evidence before this Tribunal, you saw the Ministry of Māori 

Development and its teams as an important sounding box for Māori 

issues, if I can just use it as broadly as that and I'll explore that.  Were 

you aware of this Official Information request that had been made? 10 

A. Which OIA request is that? 

Q. I'm asking you now to look at some documents that arise from this clip 

that we got this morning at about 8.21 from the Green Party.  So were 

you aware of an Official Information Act request being made by the 

Green Party with respect to all information or all written input that 15 

Te Puni Kōkiri had into the national interest analysis for the TPP 

agreement including all email communication between TPK and MFAT 

about the national interest analysis? 

A. An OIA from this morning? 

Q. No, an OIA previously.  I think the OIA from what I can say, the OIA was 20 

responded to on the 8th of March by Michelle Hippolite following a letter 

on the 6th of February from Robin Campbell at Parliament and I'd ask 

you to look at a letter that’s attached to a bundle of documents which 

we’ve just filed Sir but it hasn’t been put on the record, that is attached 

to an email stream that was provided to Professor Jane Kelsey and 25 

myself this morning at 8.21? 

MIKE HERON: 
Before the witness answers can I renew my objection to this?  These aren’t 

documents that are authored by this witness.  I don’t know whether he’s seen 

them before.  I don’t know whether they cover the field, all these things we 30 

have really no time.  I know Your Honour has made it clear that questions are 

allowed, but I'm just making the point. 
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JUDGE DOOGAN: 
Perhaps if we could just proceed in this way Ms Sykes, I note that a number of 

the parties in terms of the authors or recipients have been blanked out on the 

OIA.  If we can just clarify whether Dr Walker has seen or was party to the 

correspondence, has personal knowledge of it. 5 

ANNETTE SYKES: 
That was my first question Sir.  That was exactly what I've just asked. 

JUDGE DOOGAN: 
What was his answer? 

ANNETTE SYKES: 10 

He’s waiting to be asked, we had an interjection from my friend from the 

Crown. 

JUDGE DOOGAN: 
All right. 

ANNETTE SYKES: 15 

I was asking him Sir, had he seen a letter in correspondence responding to – 

JUDGE DOOGAN: 
Sorry, I thought your first question was in relation to what awareness of the 

OIA request itself that you had received this morning. 

ANNETTE SYKES: 20 

No, I took him to the letter and then I took him to the OIA request. 

JUDGE DOOGAN: 
All right. 

ANNETTE SYKES: 
But if I can start with the letter. 25 
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JUDGE DOOGAN: 
Which one? 

ANNETTE SYKES TO DR DAVID WALKER CONTINUES: 
Q. It’s dated the 8th of March 2016.  It’s a letter from Michelle Hippolite, the 

chief executive officer of the Te Puni Kōkiri agency, responding to 5 

Robin Campbell@parliament.government.nz. 

A. I don’t recall having seen these documents as they were being 

prepared.  Usually if I'm in receipt of any documents that are being 

released under the OIA my name is not redacted. 

Q. And I accept that this was a – sorry, it wasn’t made available from your 10 

Department, is it?  It’s been made available from another Department? 

A. That appears to be the case from the documents. 

Q. And is it usual for those Departments to have liaison as part of their 

relationship with yourself about the release of these kinds of 

documents? 15 

A. Sometimes these processes will rise to me, depending on what is 

involved, but each and every one does not necessarily do so. 

Q. And in your evidence today you told us that you have now assumed the 

role of managing the Māori Unit within the Ministry of MFAT, is that 

correct? 20 

A. That is correct. 

Q. If you look at emails that are attached to the letter, there’s a person 

who’s copied in called Martin.Wikaira@MFAT.govt.nz who is that 

person? 

A. Martin is the manager of the Māori policy unit. 25 

Q. So you would oversee his work? 

A. Yes. 

Q. And to your knowledge you weren’t aware of this email exchange? 

A. As I say I can’t recall having been part of this process at the time it was 

taking place? 30 

Q. I note Mr Wikaira has been here all week, do you want to confer with 

him on this?  He’s been present in the Tribunal all week. 
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JUDGE DOOGAN: 
Ms Sykes, assuming that’s done, is there – where are we going with that? 

ANNETTE SYKES: 
I just want to make sure that the Department was aware of this exchange.  

This witness may not be Sir. 5 

JUDGE DOOGAN: 
Well the Department was clearly involved in the exchange. 

ANNETTE SYKES TO DR DAVID WALKER CONTINUES: 
A. Clearly the Māori policy unit is part of this exchange because Martin’s 

name is there, that is clear. 10 

Q. And in your evidence yesterday you said that you didn’t seek much 

external consultation around certain matters that you had relied on 

Te Puni Kōkiri and I haven’t got the transcript from yesterday, so I am 

paraphrasing a lot of what was said yesterday afternoon, is that correct? 

A. Sorry, could you repeat that? 15 

Q. You said in your evidence in questions to Mr Williams yesterday 

afternoon that you didn’t rely on external consultation to assist you in 

your functions, but you had developed the relationship with 

Te Puni Kōkiri to give you that advice around issues Māori matters of 

importance in the TPPA? 20 

A. I think what I said was that as well as engaging with a number of groups 

and entities, we operated on an interagency basis, so we relied on all 

agencies being aware of the Māori dimensions of the issues under 

discussion, including TPK. 

1040 25 

Q. Now have you had an opportunity to read the email stream that flows 

between the officials from the 18th – well actually if we come – start for 

the first one the 16th of November and it concludes on the 18th of 

November, so you have to start with the first email which is at the back 

page. 30 
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MIKE HERON: 
I'm sorry, Mr Chair sorry, while this witness reads these, I wonder if it’s 

possible now that the documents are in whether we can extract the 

proposition and everyone has the documents, is that possible as a question? 

JUDGE DOOGAN: 5 

Sorry, by that you mean? 

MIKE HERON: 
By that I mean well what is the proposition that my learned friend seeks to put 

to the witness and perhaps if we could go to that now that everyone’s got the 

documents.  I'm just seeing whether we can short circuit this. 10 

ANNETTE SYKES: 
I have a couple of matters which I really arise Sir it’s not just the proposition 

that’s been put on that clip. 

ANNETTE SYKES TO DR DAVID WALKER CONTINUES: 
A. Yes I think I have now read through the – that relevant chain. 15 

Q. If you go to the email from Tikitu Tutua Nathan and the 16th of 

November at 5.15 pm – 

A. Yes. 

Q. – “We have reviewed references to the Treaty of Waitangi Exception.”  

You see that in the fourth paragraph down? 20 

A. Yes the bit there that – that paragraph, yes. 

Q. “And have no further comments to add on these references.” 

A. The bit that says that. “We consider that MFAT has covered this off 

suitably and is in line with previous discussions,” that bit? 

Q. Yes.  So that was the advice that you relied on from advisors on the 25 

Treaty Exception is that correct?  It came from this official? 

A. This correspondence, as I understand it, is about how matters are 

written up in the National Interest Analysis that is all this 

correspondence is about.  It’s not about what was done in the 

negotiation, what we did during the negotiation.  It’s do we correctly 30 
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represent the references in the NIA and the answer yes in line with 

previous discussions. 

Q. Okay.  So that came from him on the 16th and then there is this, 

previously he had noted that key staff had been away when they 

received the first document from Mr Wikaira, is that correct?  And then 5 

there is this other email that then arrives, or that is then sent on the 17th 

of November, is that correct? 

A. From who it’s not clear. 

Q. That’s right.  And I only received this this morning so I'm in the same 

difficulty as yourself in interpreting matters.  And it is expressing 10 

concerns isn’t it? 

A. I think it’s asking for a particular change to the wording of the NIA which 

was incorporated by us. 

Q. Okay.  And that’s right.  And it’s also saying though that they had the 

stakeholder discussions with the FTA with Korea which has struck me.  15 

When did that occur? 

A. I wasn’t involved in stakeholder discussions on the Korea FTA so I 

cannot answer that question. 

Q. There’s no evidence before this Tribunal so I'm just wondering when 

that occurred because that may have been an opportunity again when 20 

this Exception Clause was considered. 

A. Well that would have occurred sometime during the Korea FTA process 

and indeed, you are correct that the Korea FTA also includes the 

Treaty Exception. 

Q. That’s right.  But again – 25 

MIKE HERON: 
Could I understand Mr Chair, sorry Mr Harvey I think negotiated the 

Korea FTA. 

ANNETTE SYKES: 
Well then I can put – 30 
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JUDGE DOOGAN: 
Thank you for that indication. 

ANNETTE SYKES: 
Thank you for that.  Okay.  Now you will see – 

JUDGE DOOGAN: 5 

Ms Sykes, sorry to interrupt you.  You asked for an indication about the timing 

– 

ANNETTE SYKES: 
Yes I know that Sir and I am pretty sure of that. 

ANNETTE SYKES TO DR DAVID WALKER CONTINUES: 10 

Q. My last question was the criticism that seems to be raised in the clip that 

we have watched and again in some of this correspondence is that 

TPK business unit is seeing themselves not in an engaged role with 

your department and I don’t want to use this in a disparaging, but a 

confirmation, almost a tick the box role.  Now that would be far short of 15 

the kind of expectation a Māori would have of proper engagement being 

required to cover Treaty issues would you accept? 

A. I cannot speak for what someone from some other place might say but I 

do not think that that would be how we would consider our relationship 

with that unit across an ongoing basis including on FTAs. 20 

Q. Sir and I don’t want to take up much time, I have two more questions for 

you which I think are really important.  The Exception Clause which is 

the focus, the Tribunal’s expert witness which I hope you have stayed to 

listen because she is following you today.  Her testimony says that it’s 

not adequate protection.  Is she wrong? 25 

A. As I said, all the advice I have received both internally and externally is 

that the clause is perfectly adequate to safeguard and not prevent the 

Crown from meeting its obligations to Māori. 
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JUDGE DOOGAN: 
Sorry Ms Sykes I don’t want to prolong the questions either but just to be 

clear, which particular part Associate Professor Kawharu’s conclusions to 

that…? 

ANNETTE SYKES: 5 

That was the one matter I took Dr Ridings to in my cross-examination of her, 

Sir. 

JUDGE DOOGAN: 
Right. 

ANNETTE SYKES: 10 

That they have quite a different interpretation of clause 2 – 

JUDGE DOOGAN: 
Yes. 

ANNETTE SYKES: 
– and it’s expansion too. 15 

JUDGE DOOGAN: 
Yes, no I'm aware of that.  But the way the question was put was that – 

ANNETTE SYKES: 
Well I’ll – 

JUDGE DOOGAN: 20 

– the Associate Professor Kawharu has concluded the Treaty Clause is not 

adequate which is essentially a summary and I just think in fairness you 

should probably put to the witness what – 

ANNETTE SYKES: 
Yes Sir. 25 
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JUDGE DOOGAN: 
– Professor Kawharu said. 

ANNETTE SYKES TO DR DAVID WALKER CONTINUES: 
Q. Okay.  Go back to the first question then.  Have you read 

Professor Kawharu’s evidence? 5 

A. I have read it briefly. 

Q. And while there are points of agreement part of her evidence which I 

took Dr Ridings to it’s quite clear that there was a concern around the 

scope of the second part of the clause – 

A. Paragraph 2? 10 

Q. – article 29 – 

A. Paragraph 2? 

Q. Yes.  And in particular, if you want to refresh your memory if you could 

start looking at paragraphs 25 onwards that would help.  And for the 

benefit of the audience because if it’s not up, she says, “The ordinary 15 

meaning of the Treaty Exception is not clear in some respects.  It is 

common ground between the experts that there is some uncertainty 

regarding the expression ‘more favourable treatment to Māori.’  It 

unclear what the comparatives should be.  There is uncertainty about 

the kind of treatment needed to protect Māori interests and whether it is 20 

limited to preferential treatment.  There is also some uncertainty and 

disagreement regarding the extent to which some or all Māori should 

benefit from a measure relative to non Māori.” 

A. That’s all paragraph 1 isn’t it? 

Q. No this is Professor – 25 

A. No paragraph 1 of the – 

Q. Yes, yes – 

A. – Treaty Exception. 

1050 

Q. – that’s her main – also she goes into later in her brief to make some 30 

further observations around paragraph 2, but I'm not wanting to take 

time up, I'm just saying we have experts, independent experts who are 
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saying that it’s not adequate protection and again I have to say, is she 

wrong? 

A. And we have experts who are saying it is adequate protection.  As I say, 

the advice I have both internal and external is that it is adequate 

protection and certainly the Crown’s view is that it is adequate 5 

protection. 

JUDGE DOOGAN: 
Sorry Ms Sykes, just on this question, can we just separate out the question of 

adequate protection from the more particular issues that Associate Professor 

Kawharu was raising which go to essentially – doubt about the meaning of the 10 

clause.  So that the issues to which you’ve taken Dr Walker at paragraph 25 

are really issues of interpretation that Associate Professor Kawharu is 

highlighting ambiguities or difficulties in the interpretation, that’s one issue.  

There is a separate and distinct issue arising of course from that as to 

whether the clause as it stands, notwithstanding those difficulties constitutes 15 

adequate protection.  So can we just separate those propositions? 

ANNETTE SYKES: 
I think I'll leave it for Professor Kawharu.  I don’t want to take the time up Sir. 

JUDGE DOOGAN: 
All right, okay. 20 

ANNETTE SYKES TO DR DAVID WALKER CONTINUES: 
Q. But I do want to put my last proposition to this witness and that is the 

paragraph 268 of Professor Kawharu’s evidence and I‘d like to just 

make some introductory remarks before I put my proposition to you.  I 

act for a number of the claimants who are the surviving witnesses or 25 

claimants themselves in the Wai 262 claims.  Their concerns are 

expansive, they go from traditional knowledge, patents, copyright, to 

concerns about international free-trade agreements.  Ms Greensill was 

one of the claimants for Waka Kai Ora about the proposed ANSPA 

arrangements, so their concerns have been ongoing around 30 
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international free-trade agreements, existing international human rights 

obligations that this Government must also take into account and of 

course Treaty obligations that they take into account and one of the 

things that strikes me about the evidence from 

Associate Professor Kawharu is that this clause which has now been in 5 

place since 2001 in the bilateral arrangement arising from the Singapore 

agreement really hasn’t evolved in the light of changing jurisprudence if 

you look at the last sentence of her evidence.  Unlike other policy 

safeguards, now that’s the point I want to ask you, what other changes 

have actually happened in these agreements because of evolving 10 

circumstances?  And I'd just like to think about this in light of the fact 

that you took specific advice for instance from Fonterra to assist you in 

dealing with the agricultural issues arising from this agreement.  So 

what particular changes have been made to these free-trade 

agreements to take into account policy safeguards? 15 

A. A number of changes in specific areas.  For example changes in 

provisions around the intellectual property, the patents around 

provisions in TPP, around traditional knowledge, a number of provisions 

around how the general policy safeguards are designed, a number of 

safeguards around the ISDS system for example continue to evolve and 20 

TPP represents the latest iteration of those, which New Zealand is 

engaged with and I think those safeguards have been described by at 

least one of the Governments engaged as the most Government friendly 

ISDS mechanism.  It is included in an FTA and perhaps that goes to 

explain for example why in UNCTAD data it is found that only one 25 

action, ISDS action has been taken under one of these agreements 

concluded since 2010 because the Governments have continued to 

evolve the safeguards in the specific areas.  So in many areas which 

were of interest to Māori in this negotiation, the specific provisions were 

drafted according to that interest.  In relation to the Treaty exception as I 30 

had explained in the Crown’s view, it continues to provide the protection 

against the entire subject matter of the agreement, whatever it is, 

through paragraph 1 of the clause.  So in the Crown’s view that 
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protection evolves as the subject matter under it expands.  The 

protection is the same, it’s against the entire agreement. 

Q. But what my point is that where there has been identified problems the 

Crown has addressed those problems from previous agreements and 

made changes in the TPPA.  For my claimants, identified problems were 5 

noted in the Wai 262 case around process of engagement with respect 

to international free-trade agreements and the need for participation and 

active engagement of Māori at an early stage, but also I'm suggesting, 

with the adequacy of the clauses in these agreements, so where in 

other circumstances you’ve identified problems, you’ve made changes, 10 

that didn’t happen for us here. 

A. That’s because the Crown considers that this clause, the 

Treaty of Waitangi clause continues to be fit for purpose against the 

agreements that the Crown is concluding and we have continued to 

assess that on a dynamic basis. 15 

Q. And even when the iwi leaders themselves said to you, “I don’t think it is 

fit for purpose prior to signing of the agreement,” you didn’t take advice 

on their opinion did you? 

A. As I've explained, all the advice that we have is that the clause for the 

purpose that Government it therefore, in therefore which is to safeguard 20 

the domestic space in the international agreement continues to be 

sufficient and the Crown is not going to look to change something that it 

considers to be sufficient.  If the Crown looked to change something it 

considered to be sufficient, the change is either deficient in the 

agreement whether it is changed or potentially the original clauses are 25 

deficient in the agreements that they exist in, that is why we look to 

continue to assure ourselves that the provision is fit for purpose to 

ensure that the Crown’s ability to meet its obligations under all of these 

agreements remains. 

Q. And while the Crown does that, under the Treaty there is a partnership 30 

space that assists both the Crown and Māori to find unanimity on issues 

of significance, but that hasn’t happened here, has it? 
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A. Well as I explained this clause originated out of a process of 

engagement, where there were some lingering questions of deficiency 

in the articulated views from Māori around the domestic implementation 

with the Crown. 

1100 5 

1100 HB 

A. …lingering questions of deficiency in the articulated views from Māori 

around the domestic implementation with the Crown. 

Q. And I don’t want to labour the point, but at the meeting on the 26th of 

January the letter is quite clear it’s not just domestic concerns is it, it’s 10 

the nature and extent of the protection of Treaty rights and the human 

rights obligations that flow from that that is of concern to the Iwi Leaders 

and in their view not sufficient belts and braces is in place. 

A. That is the view that they expressed and what the Minister expressed 

was that the Government was not about to go and try and reopen a deal 15 

that had been agreed because the Government also does not want 

other Governments to try to reopen a deal that has been agreed.  The 

deal that has been agreed is what the Government wants to put to the 

question domestically.  And as part of that, what the Government is 

looking to do now in terms of explaining that agreement domestically 20 

including specifically to Māori through the dedicated hui is to explain 

how in the Crown’s view this clause as it has in all our other agreements 

continues to provide the Crown with the necessary space that it will not 

prevent the Crown from meeting its obligations to Māori under the 

Treaty. 25 

Q. Thank you Dr Walker I think we beg to differ but thank you for the 

extension of my time too chairman, Kia ora. 

JUDGE DOOGAN: 
Kia ora Ms Sykes.  Thank you Dr Walker.  We will break now for a morning 

adjournment for 20 minutes.  Kia ora. 30 

HEARING ADJOURNS: 11.02 AM 
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HEARING RESUMES: 11.25 AM 

JUDGE DOOGAN: 
Kia ora Dr Walker.  The panel had some questions, just starting with my 

colleague Ms Simpson. 

(10:26) TANIA SIMPSON TO DR DAVID WALKER: 5 

Q. A tēnā koe. 

A. Tēnā koe. 

Q. We’ve heard from you or reflecting the Crown’s confidence that the 

TPPA agreement provides adequate protection or opportunity for the 

Crown to provide for its Treaty obligations and duties in response to the 10 

Treaty partnership, but we also hear from the claimants their view that it 

doesn’t, you know, with equal confidence.  And I guess my question is, 

you know, given the concern of the claimants that if this proves in time 

not to provide the protection that the Crown considers it does, either the 

consequences for the Treaty, either their potential consequences of 15 

erosion of Treaty rights is, you know, of significant concern.  So my 

question to you is just really, you know, what if in time it proves that the 

Crown hasn’t – the Crown’s view is not correct or it doesn’t provide the 

level of protection that you believe it does, what then is available in 

terms of trying to sort that? 20 

A. Well first of all you’re right that the Crown is very clear and convinced 

that this clause does provide sufficient protection for it to continue to 

meet its obligations under the Treaty domestically.  In such a 

hypothetical even if it ever arose the Crown would need to consider 

what to do in that particular instance vis-a-vis its domestic situation and 25 

its international obligations and how it could best resolve that matter.  

And there would be a number of courses of action open to the Crown in 

a specific instance to try and resolve that issue.  And there are various 

of them which would exist vis-a-vis the international agreement if the 

Crown wished to take some action there which was otherwise 30 

inconsistent with how the agreement read at the time. 

Q. Thank you. 
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(11:29) PROFESSOR SIR TAMATI REEDY TO DR DAVID WALKER: 
Q. Kia ora Dr Walker.  Just in relation to the advice provided by the Crown 

by MFAT, I guess in a sense MFAT has always been the one that 

stands head and shoulders above the rest of the advice, particularly on 

international matters.  And I noted in this morning’s evidence there that 5 

of course you’ve got Mr Wikaira as your kind of personal expert from the 

Māori world in MFAT and what struck me of course is the conversation 

or the part that – miniscule, as I see it, in that TPK has had in this area 

of Government consultation process there.  And I guess the question 

that arises in my mind, what is the point then of asking Te Puni Kōkiri 10 

sort of late in the day, “What do you think?”  And they come back and 

say, “Well you’ve already made the decision.”  What is – I guess it 

comes back to the – what some people would say, “Well this is the 

same old stuff and Māori are never ever going to get their head out of 

the water when we’re wanting to get our views known.”  And this one is 15 

a particularly important one, it’s on an international stage and it revolves 

around assets that we own and have and we want to participate in that 

arena.  But our lead authority in the so-called public service is the TPK 

and what I'm I guess asking is that late in the day why is the 

consultation so late?  And I noticed that Mr Wikaira is here and has 20 

been here all this week and he is your chief advisor.  Is the view that 

perhaps within the public service that Māori no longer need a Māori 

voice to provide guidance to the public service in advising the Crown?  

Perhaps we don’t need a voice of Māoridom in the bureaucracy 

anymore.  Can you give me a view or why Māori gets consulted late in 25 

the day on such important matters when Māori are seeing an 

opportunity to step out into the international world of business?  Have 

you got a view on it please? 

A. Kia ora Sir.  Yes I have a view and I would not accept TPK has had only 

a miniscule involvement in this.  The particular instance that was being 30 

canvassed this morning relates to a consultation about drafting in the 

national interest assessment.  That drafting was put together amongst a 

range of policy departments co-ordinated by us.  And then when it had 
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been assembled sent out for confirmation to all relevant departments 

that this was okay affair and accurate description of what they wanted to 

see in that particular document, so that chain was about a very specific 

document.  Now TPK has been involved through the TPP process and 

other FTA processes in various ways throughout the process, I'm 5 

looking backwards here.  And so have all of the other policy 

departments that have a Māori engagement dimension to their policies, 

so that is all the case backwards.  If you look now at what we are doing 

forwards, which I understand is the particular focus for the Tribunal, we 

have this program of outreach and engagement and that is put together 10 

on an inter-agency basis, again with TPK as an integral process. 

1130 

And then as we are looking operationalise these agreements or get 

indications of business interest, again they are involved, so we consider 

that TPK  has a very important role to play.  We also consider that the 15 

Māori dimension into the policies of all of the issues that we are dealing 

under the agreement is also a very important input to how we’re both 

forming up the agreement but then how we are looking to engage in the 

process now.  One thing I'm not sure was specifically – I don’t think it 

was specifically mentioned in my opening statement was that alongside 20 

these hui that we undertook or that I undertook with external 

stakeholders, I also held a hui with the Māori Leaders/Managers from all 

of the relevant agencies across Government including TPK going 

through the whole agreement to ensure that they were all aware, again, 

of what is in it, the opportunities, and what is not in it, where the 25 

concerns have been safeguarded, and again, around particularly looking 

at things such as the Treaty of Waitangi Clause, such as the 

UPOV Clause so that all of the relevant departments can start to 

engage accordingly.  And this is where the current engagement we have 

underway in continuing to evolve both on the outreach side but also 30 

around whatever implementing legislation and changes to domestic 

regulation may be required.  So Māori interests are integral to all of that 

process, Sir. 
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(11:37) DAVID COCHRANE TO DR DAVID WALKER: 
Q. Can I just ask a follow-up to that?  That was a hui, if you like or perhaps 

not, of people after the agreement was signed.  Informing them what it 

said not asking them what it should say. 

A. No the process throughout the negotiation was a long process.  This I 5 

am talking about is part of the engagement now going forward which I 

understand specifically the Tribunal wishes to know about. 

Q. So you’re specific – the specific meeting where you gathered together 

all the Māori units from the various departments was sometime 

post October? 10 

A. Yes in terms of the processes throughout the negotiation we had a 

number of inter-agency meetings on an ongoing basis throughout the 

negotiation with varying presence during those meetings. 

Q. But that one was after, thank you. 

(11:38) JUDGE DOOGAN TO DR DAVID WALKER: 15 

Q. Kia ora Dr Walker.  Could I just start with some questions just going to 

the big picture for a month and then coming down to specifics.  When 

P4 morphed into the TPPA, as I understand it at that point Cabinet 

authorised a negotiating brief or some such similar framework for the 

negotiation going forward, is that correct? 20 

A. Yes in general terms at the outset. 

Q. All right.  And again and just for – I just want to be clear about the 

general process.  So from the time the TPPA negotiations commenced 

proper New Zealand would be operating under negotiating guidelines 

set by Cabinet, the Trade Minister having the delegated authority to 25 

negotiate, and you further down the delegation chain being 

Chief Negotiator acting in accordance with Cabinet and Ministerial 

instruction. 

A. Yes.  But at that point in time from – as the time that I explained that I 

wasn’t actually – 30 

Q. Yes. 

A. – leading the process but that’s the structure. 
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1140 

Q. So you became lead negotiator approximately for the last two years of 

the negotiation, is that correct? 

A. 12, 13, 14, 15, so four years and I was also – 

Q. All right. 5 

A. – prior to the launch of that September or October process I was leading 

that process in carrying on from the P4 agreement. 

Q. All right.  I just want to get a quick understanding of how the – while the 

negotiations are in train and you have this process of stakeholder 

discussions domestically.  First question, were there circumstances in 10 

which as a result of that stakeholder discussion the 

New Zealand Government changed its negotiating parameters or 

position at Cabinet level?  You don’t have to give me specific examples I 

just want to get a quick understanding of how that stakeholder 

discussion works and what the limits are. 15 

A. The stakeholder discussion is used to inform the parameters that the 

Government looks to negotiate against. 

Q. So are there any circumstances in which as a result of that stakeholder 

discussion, for example, from one sector such as dairy, the outcome 

was that the Government altered its negotiating position in the TPPA 20 

negotiations itself? 

A. The Government’s negotiating position was informed and therefore 

adjusted if necessary as a result of input from a range of stakeholder 

groups on the specific subjects involved. 

Q. All right.  So at one end of the spectrum you have a stakeholder process 25 

that enables you to report on the progress of the negotiations which I 

think the Tribunal well understands and at the other end there may be 

occasions which as a result of that process, that domestic process the 

negotiation position of the Government might be modified or altered 

internationally? 30 

A. Yes, particularly – 

Q. All right. 
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A. – in areas of domestic sensitivity such as, for example, the health area 

and the IP negotiation for example. 

Q. All right.  Just a question you may have – I'm not sure if you were here 

but I asked Dr Kelsey and Dr Ridings a very general question about 

what was New Zealand’s relative negotiating strength and I think I 5 

should just ask you the same question.  The answer just if you weren't 

here in broad terms was, excuse me, was that it was variable.  In some 

areas New Zealand did have some influence and in others less.  So 

where – and in particular, I think Dr Ridings side of the example of areas 

where the US had essentially a template approach such as the 10 

Investment Chapter.  So the general question in your view what was the 

relative strength of New Zealand’s negotiating position, vis-a-vis the 

other 11 parties? 

A. New Zealand is one of 12 countries at the table.  The negotiation 

operates under consensus, so all parties are trying to reach consensus 15 

on each and every issue which is considered.  So where you play in that 

it depends on the importance of the particular issue for you.  For 

example, on the Treaty of Waitangi Exception no other country – 

Q. All right. 

A. – is arguing for that.  A number of countries would not have such an 20 

Exception if it was not for New Zealand’s insistence, so on that 

New Zealand has, you know, it is carrying the negotiating position.  On 

other issues – 

Q. Just on that issue just while we’re – 

A. Yes. 25 

Q. Just to deal with that.  Did the New Zealand’s wish to have the Treaty 

clause in the TPPA did that become at any point a point of contention or 

a negotiating issue? 

A. Yes. 

Q. And in resolving that issue what kind of information or what was the 30 

nature of the information that the New Zealand Government – I 

appreciate there are some confidentiality question but if you are able to 
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answer in a general what – how did you go about addressing that 

concern? 

A. New Zealand certainly sought to explain to other parties what – why this 

clause was important for New Zealand and what the purpose of it is.  As 

to how it comes about to be in that piece of paper and what I and others 5 

had to do to get it there, no I do not wish to be drawn on matters of 

detail in negotiation – 

Q. All right. 

A. – because that is confidential. 

Q. Dr Ridings gave some evidence, I'm not sure whether you were here, of 10 

her experience in some of the negotiations which she had been involved 

and described it in general terms the nature of the information provided 

which was to the effect that the Treaty has a constitutional character 

unique to New Zealand.  Fair to assume that that’s a similar type of 

argument or approach the New Zealand Government would adopt in the 15 

TPPA.  That is a consistent line from the 2001 going forward. 

A. Yes in terms of the rationale – 

Q. All right. 

A. – for the provision, yes. 

Q. During your time as the Chief Negotiator did you ever have cause to 20 

refer to the findings of the Tribunal in the 262 Report? 

A. In the TPP negotiation? 

Q. Yes. 

A. Yes I think we did make reference to some of this. 

Q. I think the evidence that – I don’t want to put words in your mouth, but 25 

Mr Harvey as well had said that the 262 Report informed the Crown’s 

approach to the negotiations, is that a fair summary? 

A. Yes, both in general and in particular, in some instances. 

Q. All right.  As I understand it, there is as yet no Government response to 

that report, is that your understanding also? 30 

A. My understanding is that the Government continues to consider a 

potential response to that report. 
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Q. All right.  Was there ever a Cabinet direction to you as negotiator to 

align negotiations so far as is practical or possible with the findings of 

the 262 Report? 

A. In certain instances in the subject matter under the negotiation we were 

carrying forward positions consistent with that, yes. 5 

Q. Consistent with Cabinet instruction? 

A. Consistent with the – consistent with the matters that – some specific 

matters that had been addressed in Wai 262 we were looking to see 

how we could advance the negotiation consistent with those matters. 

Q. So just to be clear, that’s consistent with the recommendations of the 10 

Tribunal from the 2011 Report? 

A. Yes.  For example, there are specific recommendations that potentially 

relate to matters to do with UPOV which – 

1150 

Q. All right. 15 

A. – you see echoed in the outcome of the negotiation. 

Q. All right.  And so aside from those specific issues specific matters was 

there ever a Cabinet or a Ministerial direction to you as Chief Negotiator 

to take account of or to try to align the negotiating position with the 

262 Report or the recommendations of the 262 Report? 20 

A. Well as I said, where they dealt with specific subject matter the advice 

that we sought to provide to Cabinet for guidance departments sought to 

frame that up consistent – 

Q. Yes. 

A. – with a number of the aspects of the specific areas of Wai 262.  The 25 

overall Wai 262 the Government is obviously still considering its 

response. 

Q. All right.  So just correct if I'm wrong, is it fair to say then that, as 

particular issues arose following the release of the Wai 262 Report that 

were touched upon in the TPPA negotiations officials, in the various 30 

departments would note or report on that in the lines of advice to the 

Minister and to Cabinet. 

A. Yes. 
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Q. And on occasion such as the UPOV example that did lead to a particular 

position being taken by New Zealand in the negotiation itself. 

A. Yes. 

Q. All right.  Are there any other examples apart from the UPOV matter that 

you can refer us to? 5 

A. Some of the provisions in the agreement around issues such as 

traditional knowledge for example. 

Q. All right.  Just in terms of the process going forward and just to take this 

UPOV issue, in your third affidavit at paragraph 62.8 you note that 

New Zealand has three years from entry into force of the TPP to amend 10 

the Plant Varieties Act 1987 to either accede to UPOV 91 or under a 

New Zealand specific approach implement a plant variety right system 

that gives effect to UPOV 91, right.  First, can you just clarify for the 

Tribunal the difference here, “Either we accede to UPOV 91 or we 

develop a New Zealand specific approach to give effect to it.”  Where is 15 

the – how much space do we have to develop a New Zealand specific 

approach? 

A. Sorry Chair are you talking about – which paragraph are you talking 

about? 

Q. Yes, 62.8 – 20 

A. 62.8 so – 

Q. – point 1. 

A. Yes.  So if look over the page on the continuation of that paragraph – 

Q. Yes. 

A. – you will see that specifically when implementing that second approach 25 

we are able to adopt any measure that New Zealand deems necessary 

to protect indigenous species in fulfilment of obligations under the 

Treaty of Waitangi. 

Q. Yes I had seen that. 

A. That’s the specific – I thought that was what you were asking about 30 

what’s different between just adopting UPOV and the second approach 

that’s the difference. 
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Q. All right.  So the question really was directed at, if there is a potential 

clash or inconsistency between the provisions of UPOV 91 and the 

approach that New Zealand wishes to formulate under this option what 

prevails?  Do you follow? 

A. Yes I will try to answer that.  So the obligation is to implement an 5 

otherwise UPOV consistent system – 

Q. All right. 

A. – but if UPOV is found to conflict with obligations that we have to protect 

indigenous species we can deviate from UPOV to that extent. 

Q. All right, thank you.  Just turning to the Treaty Clause.  Prior to the 10 

issues that have been raised before us and in particular by the various 

experts who have given evidence, were you aware of any interpretation 

issues with the Treaty Clause?  And I'm referring particularly to the 

issues the experts discussed about possible ambiguity or ambiguity in 

the interpretation of the clause itself. 15 

A. Well we looked at the clause in its formation and in its continued 

application – 

Q. Formation at 2000 or 2001? 

A. Yes, yes. 

Q. Yes. 20 

A. And in its continued application and, as I have said, consider it to be, 

continue to be fit for purpose. 

Q. All right. 

A. So we have continued to look at it in that respect. 

Q. So in that way you’re saying that as each international instrument or 25 

negotiation came along you would look afresh at the suitability of a 

clause? 

A. Yes.  So we looked to see, is this clause sufficient for our purposes in 

respect to this – 

Q. All right. 30 

A. – agreement. 

Q. And at each of those various preceding agreements such as the 

Korea Free Trade Agreement, which I understand is the immediate 
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predecessor, did that consideration or analysis any of the interpretation 

issues that had been discussed by the experts before us? 

A. Not to my knowledge. 

Q. All right.   

A. In other words, we continue to see the clause as entirely sufficient. 5 

Q. Yes, all right.  And just to be absolutely clear, as I understand your 

position, it is notwithstanding the views of the various experts that the 

Tribunal has so far heard and we still have to hear from 

Associate Professor Kawharu, but notwithstanding the various matters 

discussed in those briefs it is your position or the Crown position that the 10 

clause still remains robust and fit for purpose? 

A. Yes. 

Q. All right.  If I could just clarify, in terms of the ratification process and at 

paragraph 61 following you summarise the various matters where 

New Zealand has to take steps domestically as part of the ratification 15 

process and you list a number of legislative provisions will require 

amendment. 

A. Yes. 

1200 

Q. Just taking – leaving out the UPOV or the Plant Varieties Act matter but 20 

just looking at all of the other various steps required to ratify, it seems to 

me that there are a number which are truly implementation or ratification 

steps.  Meaning there is no space to do anything different, you simply 

have to amend the copyright term from 50 to 70 or whatever the 

relevant requirement is. 25 

A. Yes. 

Q. Apart from the UPOV Plant Varieties Act case we discussed, are there 

others in this ratification process that leave a degree of domestic 

flexibility or policy space?  That’s the first question.  So are there? 

A. Yes there are, there is some areas where there is some flexibility of how 30 

to implement – 

Q. All right. 

A. – particularly in the intellectual property areas. 



546 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

Q. All right.  And in that area I think you have referred to some of the 

provisos or exceptions that relate to traditional knowledge or that touch 

on some of the issues that Māori have raised in the claims before the 

Tribunal.  So the particular focus of my question really relates to those 

areas that have been either canvassed in the Wai 262 claims and are 5 

part of the various claims before the Tribunal now.  So apart from the 

intellectual property provisions are there any other areas in the 

ratification process where there is a degree of policy flexibility? 

A. Well in the areas in those intellectual property areas are the – 

Q. Āe. 10 

A. – because there is a degree of policy flexibility the Ministry of 

Business Innovation and Employment has put out a document 

describing what areas they are – 

Q. Yes. 

A. – and soliciting input from the public and including from Māori interests 15 

on how it should go about designing up proposed changes within those 

boundaries of flexibility. 

Q. All right.  And in this process going forward does MFAT remain the lead 

department or is this going to the various departments to run their own 

negotiation or other process? 20 

A. MFAT is co-ordinating the process and where there is specific 

engagement required on a specific policy area the aligned department is 

leading that in the overall inter-agency co-ordination. 

Q. And in the overall – if – does anyone department have responsibility for 

devising a strategy for Māori engagement? 25 

A. We have looked to frame that up on, again, on an inter-agency basis.  

Again, the Ministry is co-ordinating across that with the relevant 

agencies involved, the relevant aligned policy agencies and TPK. 

Q. When is that work due to be concluded? 

A. We have already framed up some of that work and that is why we are 30 

undertaking some of the specific outreach activity that you see now in 

the hui, in the road show, and as indicated yesterday we have that 
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program under review.  And on the legislative side that is what 

departments are looking to roll out right now. 

Q. So does that mean that that framework is essentially settled or it is 

finalised and it is being implemented? 

A. It’s scoped out – 5 

Q. Right. 

A. – and it’s starting to be implemented but it continues to be under review. 

Q. And in relation to the work necessary to address the plant variety UPOV 

matters, does that work form part of this strategy or is that a separate 

work stream in its own right? 10 

A. It’s part of the overarching – 

Q. All right. 

A. – strategy in terms of what has to be done.  How it will be done and 

when the relevant agency, which I think would also be MBIE would also 

engage would engage in that, that is yet to be determined because 15 

there is quite some considerable time available for that particular 

specific exercise. 

Q. All right, thank you.  Just turning briefly to the investor state dispute 

provisions.  Was there at any stage during the negotiations or following 

their conclusion for example as part of compilation of the 20 

National Interest Analysis, did your department or Government generally 

do a risk assessment of potential exposure to ISDS under TPPA? 

A. The question of risk in terms of expansion of scope of investors versus 

the provisions to provide safeguards, yes in that sense.  Yes, we were 

looking at the balance of risk, safeguard and opportunity. 25 

Q. So that’s really talking about the iterative process of negotiation where 

the particular terms of the ISDS are negotiated and settled.  So that 

what you’re saying, as I understand it, is that there was assessment of 

risk as part of the negotiation around the final terms and you described 

earlier that the outcome, as one commentator has seen it, as the most 30 

Government-friendly of the ISDS instruments, is that correct?  Do you 

share that view? 
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A. That assessment was done throughout and the final design was just to 

be in the overall balance of risk and opportunity.  Everyone of these is 

slightly different but I think this does include a number of additional and 

novel safeguards. 

Q. All right.  So the overall balance of risk and opportunity is the end stage 5 

consideration which is, as I understand it, is the – is really Cabinet’s 

consideration of the agreement once the hand shake had taken place in 

Atlanta, that’s the stage at which you would have that overall 

Government-wide weighing of the risk and opportunities of the whole 

agreement, is that fair? 10 

A. You’re not going to shake the hand unless you consider the deal is a 

sufficient deal. 

Q. All right. 

A. So that assessment is in terms of whether it’s a good enough deal for 

New Zealand is actually done before you shake the hand. 15 

Q. All right.  So prior to that point that assessment had been taken.  And 

then so from that point or at any time was there anything like either an 

expert or an independent assessment of risk, if you follow?  Did the 

Government commission through the departments or through external 

advisors some form of expert risk assessment of ISDS under TPP? 20 

A. No we didn’t commission any independent assessment because we 

formed up the assessment throughout the negotiation based on 

New Zealand’s own experience – 

Q. Right. 

A. – of negotiating these things and of course, the wider public context 25 

around what happens in practise. 

Q. I just want to turn briefly to the question of the secrecy of the 

negotiations.  You are familiar with the operative confidentiality clause in 

the TPPA? 

1210 30 

A. Yes the – 

Q. Sorry in the negotiation of the TPPA? 
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A. Yes the clause about it being in a confidence process as opposed to a 

secret process which it certainly is not.  It is well known that it’s going 

on. 

Q. All right.  Just as a general proposition, is it fair to say that relative to say 

the approach taken by the United States and Australia, New Zealand’s 5 

approach to the sharing of any information about the TPPA was a more 

closed approach? 

A. Every country has its own particular approach.  Certainly the 

United States has a different one.  Australia’s for, by and large is pretty 

similar to ours, at least for the majority of the negotiation. 10 

Q. So more or less closed than the USA, New Zealand, and I'm talking in 

terms of domestic – 

A. Yes. 

Q. – sharing of information? 

A. Different.  So the United States brings in a group of people who they 15 

then make subject to specific confidentiality provisions – 

Q. Right. 

A. – akin to what their Government operates under.  We don’t do that in 

New Zealand. 

Q. All right.  And just to try and put some sort of flesh around the general 20 

proposition, if a particular stakeholder in New Zealand with a particular 

interest be it fish or timber or dairy, at a given point in the negotiations 

how – and I know this is a general question, but how much information 

would you as Chief Negotiator be authorised to share with that 

stakeholder as to, first, the New Zealand negotiating position, and 25 

secondly, what might be the position of other participating countries on 

that issue? 

A. I would be sharing in general terms information about – 

Q. All right. 

A. –the negotiation but not in detailed specific terms. 30 

Q. So the clause itself, as I read it, provides that, “Documents may be 

provided to (1) Government officials or (2) persons outside Government 

who participate in that Government’s domestic consultation process, 
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and who have a need to review and be advised – or be advised of the 

information in these documents,” and that’s referring to the 

documentation during the negotiations.  So in that second category, 

“The persons outside Government who participate in the Government’s 

domestic consultation process,” am I right to assume that there was no 5 

sharing of actual documents with I will just generalise as stakeholders 

domestically? 

A. I certainly didn’t share any actual documents – 

Q. All right. 

A. – outside Government. 10 

Q. But my question really is to what your understanding of the 

New Zealand Government practise was? 

A. That’s my understanding of the New Zealand Government practise. 

Q. All right. 

A. All my negotiators were under instruction not to be sharing – 15 

Q. All right. 

A. – so I certainly hope they followed that instruction. 

Q. All right.  And so when we come to questions relating to the Māori 

specific matters the extent that the stakeholder consultation during the 

progress of the negotiation appears from the various schedules we have 20 

seen to have been relatively limited to a small number of Māori 

organisations such as FOMA, and I think you gave evidence that you 

had been present at at least one of those meetings during the 

negotiation process itself? 

A. In the questioning about December 2012 is that what you’re referring 25 

to? 

Q. I can't recall exactly. 

A. The details of individuals and groups are listed out – 

Q. All right. 

A. – in Mr Harvey’s submission, including all of the Māori business – 30 

Q. Yes. 

A. – entities that were consulted. 
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Q. And so as and when that consultation took place, it would be fair to 

assume that there was no exception made for Māori interests in terms of 

availability or the quality of information shared as part of that 

consultation or stakeholder consultation? 

A. No, we provided the information as best we could in all our 5 

engagements but not actual – 

Q. All right. 

A. – text. 

Q. So no differentiation between say a Māori stakeholder or a non Māori 

business organisation?  That’s just the point I wanted to be clearer on.  10 

The general policy was confidentiality, it was applied in a blanket way? 

A. To stakeholders, yes. 

Q. All right.  So you say to stakeholders, is there another class outside of 

Government officials and stakeholders who might have accessed 

information? 15 

A. On occasion the Government might brief in confidence some other 

parties in Parliament. 

Q. So the other political parties? 

A. Yes. 

Q. But not beyond that? 20 

A. No not to my knowledge. 

Q. All right, thank you. 

A. Just in relation to the PHARMAC issue and I followed the discussion 

you had with Ms Zwaan this morning and so I don’t need to revisit it, but 

an issue that Professor Kelsey raised was that the negotiated outcome 25 

doesn’t address the problem potentially busting the PHARMAC cap so 

is the way that Professor Kelsey put it.  That if the increased cost say, 

for example, of biologics became so significant that the principle of 

having a finite capped budget which, as I understand it, it gives 

PHARMAC a considerable negotiating power, the concern 30 

Professor Kelsey was raising that the TPPA could have the effect of in 

practical terms making that cap unsustainable or blowing it I think was 

the term she used.  What would be your response to that? 
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Q. My response would be not the TPPA because we’ve quantified the cost 

that the Government sees from TPPA and they are very modest.  But 

what actually happens in practise in domestic policy about funding of 

health and what medicines are actually funded that’s a domestic policy 

issue entirely separate – 5 

A. All right. 

Q. – from the TPPA. 

A. All right, thank you.  Thank you Dr Walker. 

DAVID COCHRANE TO DR DAVID WALKER CONTINUES: 
Q. Dr Walker, a couple of follow-ups, first, from Sir Tamati and then 10 

following on from the Judge.  Sir Tamati described the New Zealand 

body politic, the public service if you like and with you people as the 

heads and shoulders in these negotiations, the rest of the public service 

kind of being joined into the body.  He was a bit too polite to say that he 

thought TPK was out on a little finger somewhere but that’s kind of 15 

impression we get, and I'm wondering whether they dropped the ball as 

far as the link to Māori are concerned.  If you look at the paper that 

Ms Sykes provided this morning #A041 just the second – just turn over 

to the second page of it, it’s about two lines and it says, “While we – this 

is – they’re talking about the – what to say about – for the 20 

National Interest Analysis, it’s after the event but they’re talking about 

during the event.  They said, “While we indicated the principles we 

discussed regarding consultation would be the same for any 

FTA outreach, we weren't specifically asked to circulate any pānui as 

we did with the Korean one.”  Now do they have to wait to be asked 25 

before they do something like that or do you say, “You should do this,” 

or do you say, “You shouldn’t do this,” or you know when they weren't 

specifically asked should they have come back and said, “We want to 

do this like we did for Korea?” 

1220 30 

A. That certainly would have been one thing that they could have done. 
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Q. Yes, right.  Would it be the kind of excess – well as a lay person looking 

from the outside TPPA seems to be – have been more secret than most 

but you know I think you’ve told us that actually they’re all secret. 

A. Confidence. 

Q. I mean I think I recall – from reading – of confidence sorry, yes. 5 

A. Yes in confidence. 

Q. The terms are secret, the negotiation are in confidence sure. 

A. Yes, but like any deal – 

Q. Yes but – 

A. – it usually is that people are – 10 

Q. – as I read I mean maybe it’s just people are more interested in TPPA 

so there’s more talk about the confidence nature of it.  That might be 

true.  That’s probably what is happening.  But I recall Korea people in 

the paper complaining about the rate beef tariffs not coming off fast 

enough and that seemed to be very specific.  So whether the 15 

Federated Farmers or something were talking in a school or what I'm 

not quite sure but there was some pretty specific comments about that.  

But this one is more secret, more confidential if you like.  Just trying to 

find out maybe the ball was dropped they should have – they could 

gone out, although it would have been a one-way conversation because 20 

they weren't going to the information they could have fed things back to 

you. 

A. Well the – as you say, they could have gone out with some further 

information to supplement the information that was being made 

available through the various mechanisms – 25 

Q. Yes, okay. 

A. – that we made it available. 

Q. Yes I mean last night – well after 5 o’clock you commented that people 

should tell MFAT if they’re interested and I can see why, it’s kind of 

difficult to expect everyone to come and tell you.  But to the extent that it 30 

was confidential they may well have had the impression perhaps you 

think that it wasn’t much point? 



554 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

A. No it’s not all confidential.  The very specific details are in confidence. 

The subject matter that it’s being negotiated on is very well known, 

hence the many, many comments that we receive from a range of 

groupings and individuals about matters that were of concern to them.  

In terms of the Māori groupings, as I said, we had been regularly 5 

updating the fact that these things were going on.  I understand may be 

one or two particular groups were missed off that list and, as I have 

said, if they were we certainly apologise that and look to rectify that 

going forward.  But we operate on both ways, we put information out 

and if we get an expression of interest we look to engage on that.  We 10 

did get a number of expressions of interest from Māori groups and we 

look to engage with those, both with the provision of information, with 

also offerings of specific meetings.  Some of which were taken up, some 

of which were not. 

Q. Okay. 15 

DAVID COCHRANE: 
Mr Heron correct me if I'm wrong but I think in your opening you said there 

was a perception perhaps that Māori interests weren't being sufficiently 

safeguarded.  You certainly said that they were being safeguarded but I think 

you said there was a perception that they were – they – there was a 20 

perception out there that maybe they weren't, is that pretty fair?  I'm not trying 

to question you I'm just wanting to make sure I don’t misrepresent you? 

MIKE HERON: 
Yes.  No I think I was saying the claimants are loudly and clearly saying – 

DAVID COCHRANE: 25 

Yes they’re saying that. 

MIKE HERON: 
Yes. 
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DAVID COCHRANE: 
Okay. 

DAVID COCHRANE TO DR DAVID WALKER CONTINUES: 
Q. In view of that and we’ve got EUU coming up and if you just bear with 

me for a moment, as I understand it, the EUUS, EUU have sort of put 5 

their negotiation position up on the internet somewhere and to what their 

position is.  I'm not sure how much detail’s in it but certainly they’ve put 

a fair bit up there.  If you go to negotiate in the EUU would it look a bit 

odd if their position is up there and ours is all in confidence or how did – 

do you envisage – let’s put it more duly, do you envisage anything 10 

different happening in the EUNZ as opposed to TPPA with NZ in it in 

view of these proceedings the views of the public, the views of the 

voters, the views of everybody?  Do you hear it? 

A. Well we constantly keep our processes under review.  With the EU 

specifically there is a process underway at the moment – 15 

Q. Yes I realise. 

A. – and a request public submissions was put out in relation to that 

process and I think something in the order of 20 were received, so we 

will take that and work from there.  It is early days in that process.  Yes, 

I understand the EU does put some material up but so do we.  I haven't 20 

actually read the nature of the EU material, although I certainly will be to 

see what if anything we might put up in return.  You know, I kind of look 

at some of these things in practical terms.  Suppose there’s an object in 

the middle room there that we all know is – we have a rough idea its 

worth around $20,000.  If I'm trying to buy that object from you I’ll 25 

probably put up something to say I’ll give you 10.  If you’re trying to sell 

that object to me you might put up something to say, well I’ll sell that for 

30 or 35.  I think that’s kind of the nature of what the EU puts up but I’ll 

certainly take a closer look at it. 

Q. Just one final question.  I'm assuming the days you’ve been here this 30 

week but it seems to have been a long week.  Do you envisage doing 

anything differently in relation to the Treaty protection clause from now 
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to the finalisation of the EU agreement in view of what’s all the kafuffle 

to use a legal term about the Treaty Clause? 

A. We certainly hope that as a result of the process of engagement and 

outreach that we have underway and as a result of processes such as 

this that people will understand more about what the Crown purpose is 5 

in that clause and how the Crown sees that it is fit for purpose.  So the 

Crown in its engagement with the EU would intend to have also Treaty 

of Waitangi Exception.  Indeed, I think if I remember correctly from the 

hui that we had here in Wellington the other day, the Minister of Trade 

said that he in his recent meetings with Commissioner Malstrom and the 10 

EU had said that this clause was an essential clause for New Zealand in 

its agreements.  We have taken this clause from the agreement with 

Singapore – 

Q. Yes. 

A. – which represents less than half of Global GDP through the various 15 

processes that we have negotiated.  This clause is now present in our 

international arrangements with under TPP 36% of GDP and under the 

agreements with China and Korea and other members of the us here 

and effectively more than that.  If the EU was joining into TPP this 

clause would automatically extend to them.  We will have to negotiate it 20 

with the EU but the Minister has made it clear it is essential, it is a 

bottom line. 

Q. You’re obviously a man who chooses your words carefully and you 

talked about engagement with the EU and then as a result of the 

processes of this Tribunal and other things, the hui and others there will 25 

be greater level of understanding amongst New Zealanders of the 

Government’s position, but are you contemplating a greater 

engagement with the interested parties within New Zealand?  Are you 

going to engage – thinking of engaging with them while you’re engaging 

with the – obviously you’re negotiating but at least engaging rather than 30 

just making sure they’re a bit more educated at home? 

A. We are already looking to engage on this subject through the meetings 

that we have held.  And, as I was trying to explain yesterday, the fact 
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that this is in one agreement and then we looked to put it in another 

agreement – 

Q. Yes. 

A. – means that that engagement that we’re now having about TPP should 

hopefully help all people understand that this is a very important thing 5 

for the Crown and that the Crown does this, this particular clause 

because it considers it is providing full and sufficient protection for the 

Crown to continue to meet its obligations domestically under the Treaty 

of Waitangi. 

(12:30) SIR DOUGLAS KIDD TO DR DAVID WALKER: 10 

Q. Dr Walker, I’ll try not to be too repetitive.  I wanted to just ask because I 

don’t want to go too far in it, but it’s in the forward looking department 

about processes with the EU.  And you’ve mentioned the Government 

called for indications of interest and, in fact, I myself got the thing off the 

Beehive website which one can take as authoritative and that was the 15 

16th of November and said that, “We would like people to put their public 

submissions by the end of February.”  So the first stage in the process is 

complete.  Now the interesting thing in there was only a sense – I’d give 

you a copy if you’d like it? 

A. I can – I’ll listen to what – 20 

Q. It’s a very simple, it’s a very simple thing and there’s nothing even to 

select from much really.  But he said, this is Minister McLean – sorry, 

hang on, “We’re keen to hear from New Zealanders with an interest in 

an FTA negotiation, EU including businesses NGOs and members of 

the public.”  Māori never got a mention there.  And then saying they 25 

would like you to get the things by the end of February but there will be 

further opportunities for public input as the next steps go on.  Right.  Are 

Māori businesses, NGOs or members of the public or something else, 

wasn’t this pitched at them? 

A. Well I would say was intended to encompass Māori interests as well.  30 

As you say, the specific word is obviously not used there but that was 

not intended to exclude anybody.  That, as you noted, is a very initial – 
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Q. Fair enough. 

A. – stage.  The current processes, a process of discussion around what 

the EU does on scoping so we’re not even yet at the point of agreeing to 

launch a negotiation.  So there will be many other opportunities for 

engagement with all of those groups and including Māori on the subject 5 

matter under discussion.  We certainly want to, as I said, ensure that we 

continue to evolve our processes because when we conclude 

something with a specific purpose, which the Crown has explained is 

the purpose, we would prefer that to be well understood and advanced.  

So, therefore, yes with the EU processes we would want to ensure that 10 

there is as full an engagement as we can have around all of these 

issues. 

Q. Yes.  Now let me refer you to the National Interest Statement about 

consultation page 267 and page 269.  Just merely to – I don’t want to go 

far into it at all.  But at the very beginning you talked about – sorry, it 15 

mentions an inter agency team negotiation into – and you mentioned 

earlier in your answers about there was a team of negotiators and with 

whom you are the chief and it lists them there as Primary Industries, 

Business Innovation Employment, Health Customs and the Ministry for 

the Environment and other relevant departments and agencies.  You 20 

know where you have read you put in brackets including the Treasury 

also regularly consulted.  Te Puni Kōkiri, were they in the first lot or the 

second lot? 

A. The first lot I think is referring to agencies that directly participated in 

areas of the negotiation. 25 

Q. Right. 

A. So Te Puni Kōkiri did not do that – 

Q. Right. 

A. – because they participated in the inter agency process here in 

Wellington in New Zealand to establish what the negotiation negotiating 30 

position was. 

Q. Yes, thank you.  I just want to make sure I had got it right.  Then you get 

down on page 260-270 to consultation Māori and this MFAT strategy for 
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engagement with Māori on International Treaty’s and we have all got 

that document and we have all read it and 262 looks at it and all.  But 

why do I get the impression from what I read and everybody’s affidavits 

and the questioning and that, that sort of MFAT controls as they choose 

to decide – they decide whether Māori got a little or a lot or something in 5 

between and whether we will go this far or that far or the other.  And 

then I put alongside that the very substantial documents, I think they’re 

on Mr Harvey’s affidavit, or who they’ve engaged with and month by 

month over years and there’s only about four things that you call – can 

call Māori groups, bodies, organisations.  Now there seems something 10 

fundamentally disconnected.  Why am I – am I on the wrong tack all 

together or something? 

A. So I think Mr Harvey’s affidavit identifies a number of, as you say, 

organisations – 

Q. Hoards of them. 15 

A. – and then – 

Q. Even the Kiwi Sock Company gets a mention. 

A. And then a number – 

Q. That would be new to me. 

A. And then a number of Māori commercial interests, I can't remember 20 

whether it’s paragraph 32 or 33 but one of those paragraphs. 

Q. Yes. 

A. MFAT did not run all of those consultations itself. 

Q. Right. 

A. A number of them were also run by the specific policy agencies who are 25 

engaged in the line policy consulting with a number of groups, a number 

of umbrella groups including which, as I indicated, would also represent 

Māori interests, as well as a number of specific Māori groups 

themselves.  So yes we oversee this engagement but we do not do it all 

ourselves. 30 

Q. No, but you mention in some of your very careful answers earlier on 

about you inform yourselves by some sort of ongoing osmosis process 

for want of a simple phrase you miss it a bit on accuracy and it seems 
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like it’s all dealt with the end of rather distant.  And I link that through to 

this press statement I quoted you from, “Will the Crown at some stage 

get up in the morning and start acting like it’s actually got a kind of 

special relationship with Māori.”  Just like we put on our jacket when it 

comes off us and think nothing of it that, you know, there doesn’t seem 5 

to be any sign of affinity for comfort with normality about Crown and in 

this case MFAT and Māori.  Now is that just a perception?  But in 

politics are realities I can vouch for it. 

A. Well if that’s a perception we need to continue to work on it because 

that certainly not the intention at all. 10 

Q. No.  Well as you come up with the EU with 28 countries or 27 (inaudible 

12:39:53) perhaps too if he comes in and keeps it at 28, I don’t know we 

won't get into that today, there’s not far to go before we’re down to 

dealing with tiddlers so it would be a good idea if we get the Māori thing 

sort of in a comfortable congenial working relationship soon. 15 

1240 

A. I agree. 

Q. Without having to come here and have a beat up. 

A. Again I agree. 

Q. Now – yes and the last thing on this is – the South Island doesn’t get 20 

much mention in places like this either but I spent my adult life working 

in and representing much a good part of the South Island.  And, you 

know, as I approach a topic of this much significance (and it is huge and 

a terrible burden on you and I say that in admiration), I would have 

thought one of the first things I would see is the Government actually got 25 

up out of its chairs in Wellington and went to have a chat with the 

Rūnanga of Ngāi Tahu, everybody else in the South Island would.  

What’s – I mean it’s almost as much of going to see TPK about things to 

do with Māori, even if you don’t go and see the iwi of Te Tau Ihu where I 

particularly came from, I find it inconceivable that there’s no sign of any 30 

contact with Ngāi Tahu.  Now don’t I have the right pieces of paper? 
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A. Well first of all the South Island has had at least one other mention in 

this proceeding that was in my opening statement when I said that I 

came from there, so – 

Q. We might observe that you left. 

A. I won't – 5 

Q. Sorry, a cheap shot. 

A. I won't comment on what I feel about that. 

Q. Yes. 

A. There, I think again in Mr Harvey’s affidavit there is reference to a 

number of Ngāi Tahu connected entities which the Ministry did consult 10 

with.  I myself had some personal conversations with some of the 

Ngāi Tahu commercial people as well.  As you will have seen I have 

personally been down to the South Island a number of times through the 

negotiation, Christchurch, Dunedin, Nelson.  We held a hui the other 

day as part of this forward going engagement and there were a number 15 

of the Ngāi Tahu Rūnanga there.  And there were also others who had 

travelled from other parts of the South Island there and they asked us if 

we would go and meet with them in their place up near the top of the 

South Island which we are certainly going to look to try to organise.  So 

speaking personally – 20 

Q. Yes. 

A. – the South Island is a very important place. 

Q. No, well I'm glad you’ve had – I’ve given you the opportunity to say the 

things you’ve just said because that’s quite – I'm pleased to hear it and 

that suggests progress, perhaps a little late.  Significant that you 25 

mention engagement with a number of Māori enterprises and that’s 

good and as we would expect it to be today, and the many references to 

engagement with FOMA which is fairly significant in the economic 

scheme of things these days and that’s good.  But it’s at this Māori, this 

Māori level, the structures, the bodies who have the relationship with the 30 

Crown because that don’t seem to get much – not woven into this very 

much, you know, and I saw it in one sense in one or more of the Ministry 

affidavits a little unfortunate, a statement more or less, “Well, you know, 
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it was up to them to make themselves known and to, you know, get in 

touch and all that.”  And if they think – you think like that and they think 

they’ve got a relationship with you, we end up in front of the Tribunal 

because we end up with people very dissatisfied and it seems to me 

quite easy to avoid without an enormous amount of cost if people have 5 

got the sort of – got their heads in the right place. 

A. Well in terms of some of those organisations, for example Iwi Leaders 

Group for example, we continue to look to see how we can engage 

better with that, with that grouping and that is something that we have 

had on our agenda for some while and we hope to be able to continue 10 

to improve that engagement in the future certainly because we 

recognise, just as you have said, that that is a very important part of 

what we should be doing in conducting our business as an agency. 

Q. Okay, I think I am just about finished.  Tell me in case I – we have had 

to read rather a lot and you will excuse admissions of not being able to 15 

remember everything.  But in your familiarity that you acquired with the 

report of 262, did it have anything to say about the sort of Māori 

exception, Treaty of Waitangi exception clauses and whether there was 

a good, bad or leaky or whatever?  I mean we have got good folk here 

who will check it out for me anyway, but I thought I would just – 20 

presumably you have obviously had some – you and your people had 

some considerable – acquired some considerable familiarity with 262 if 

you have not been part of the process of a Government response to it 

and in a way you have operationalised bits of it, as I learned from an 

answer to the Judge’s questions.  But were you informed at all about 25 

what became 29.6 from 262? 

A. 29.6. 

Q. The clause from TPP? 

A. Yes, I understand the clause.  29.6 as I say we continued to evaluate 

whether it was fit for purpose to safeguard the Crown obligations to the 30 

Treaty going forward in the dynamic sense in respect to all the 

dimensions the Crown understands about that.  So to the extent that 

262 touched on that specific issue, that also would be part of what we 
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are saying that that clause is sufficient to safeguard the Crown’s 

obligations to Māori under the Treaty.  So the Crown is saying that the 

clause does the job and with TPP it will extend the doing of the job that 

it already does with a number of countries to our new partners and, 

therefore, establish a further precedent that can be pointed to if we are 5 

to be negotiating with any other partner of significant economic weight. 

Q. One last thing.  My colleague and I have broached the EU 

 thing.  The investment text of the EU negotiation person on TTIP is up 

on their website available to all to see, but with it in the way of 

explanatory notes are things about the Court system of dispute 10 

resolution and they needed to say they are very generous to themselves 

about its advantages and so on.  Now I understand that that type of 

process is currently included in what are advanced proposals for 

bilateral FTAs with Canada and Vietnam and I do not think they are 

implemented yet but they are in the works somewhere.  Now they are 15 

two of the 12 we have signed up with.  As you approach the EU thing is 

there – will there be sort of deep consideration to, as it were, this 

competing model of moving from the ISDS dispute resolution two 

investment Court thing the likes of which the USA appears to be 

entertaining, at least in discussion, with you as well as others and which 20 

having some awareness of the EU trade commissioners and officers 

thinking is obviously something they are becoming quite pleased to 

promote around.  So, are at the end of a run as it were of this kind of 

dispute resolution and investment regime and moving into a truly 

21st Century one with the sort of EU-like model? 25 

1250 

A. Well a couple of things I would say on that.  Firstly, obviously I cannot 

comment on what the EU and US might be doing together or able to do 

together that’s a matter for them. 

Q. Of course. 30 

A. Secondly, I don’t how 21st Century or other something the EU is 

conceiving of would be, but certainly we have said to them that we are 

interested to talk with them about whatever ideas they may have in this 
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space as part of any negotiation that we might have with them.  So if 

they have some different ideas, if they want to have some sort of, I don’t 

know how they will land this, they certainly want an ISDS type 

mechanism because they generate a lot of investment.  But if they want 

something like a – 5 

Q. They do. 

A. If they want something like a permanent standing court that doesn’t 

have the sort of particular selection arbitrators or something from the 

parties concerned in that particular dispute, you know, we’ll look at any 

and all ideas that the EU may want to advance in the context of a 10 

EU negotiation.  I would also that TPP is a living agreement so it 

envisages the possibility of the TPP parties and themselves may also 

evolve their own procedures if they see fit.  So if something else 

happens in the world that a number of people are saying, “Let’s do that,” 

then that may well feed into a discussion, a further discussion in the 15 

future in TPP. 

Q. Okay, thank you very much for your responses. 

(12:52) JUDGE DOOGAN TO DR DAVID WALKER CONTINUES: 
Q. Thank you Dr Walker.  Just two very quick final questions.  In the 

questions I asked you on the 262 Report and the influence that that had 20 

in the negotiations proper you confirmed that in some respects, and the 

UPOV ’91 was an example, officials had had regard to the findings of 

the 262 Tribunal and that did affect the position taken by New Zealand 

in the negotiations.  The counterpoint question is, are you aware of any 

circumstances where 262 recommendations or findings having been 25 

identified as relevant, the ultimate decision was to not follow the 

particular recommendation in that instance? 

A. I'm not aware of any such circumstances. 

Q. All right, thank you.  And the final question was, in relation to the 

Treaty Clause and you noted in response to a question from 30 

Mr Cochrane the fact that it is present in a number of international 

instruments now in pretty much the same form as originating from 
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Singapore free trade agreement.  If this Tribunal found after considering 

the views of the experts before it that there were some improvements 

that could be made to that clause and so recommended, is there an 

issue from your understanding if the New Zealand Government adopted 

a modified or redrafted clause in the future does that present an issue in 5 

terms of the interpretation or applicability, utility of the clause in the 

existing agreements? 

A. Well Chair I think you correctly advised me yesterday that I shouldn’t be 

answering those questions that they were hypothetically put, but – 

Q. Yes, except my ones. 10 

A. Certainly if there is a different clause included in another agreement 

then people will certainly look to see well what is different, why was it 

changed – 

Q. Yes. 

A. – and therefore, potentially, absolutely there could be implications for 15 

the agreements that we have the current clause in. 

Q. All right.  And to put it this way, it would – would that form part of the – 

or the risk of some uncertainty being created by the adoption of a 

modified or a new clause would be part of the risks or the factors that 

you as a negotiator would take into account in whether to adopt 20 

modifications or changes in future agreements?  I know that’s 

hypothetical but I'm just trying to get a sense of the issues from a 

practical point of view that you may see arising if a modified clause was 

used or promoted by the Government with the intention of achieving the 

same objective but viewed as a more effective clause in its drafting. 25 

A. Well again a couple of things.  In the Crown’s view, as I have testified – 

Q. Yes. 

A. – we consider the current clause is perfectly sufficient. 

Q. Understand that. 

A. As a negotiator, I wouldn’t recommend changing a clause which is 30 

perfectly sufficient because of those types of unintended consequences 

that may result and that is why in the course of this TPP negotiation, 

other than I think there’s one cosmetic word change, I refused to 
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countenance suggestions put to me that we should – I'm talking from 

other parties – that they should have a go at helping us write that clause 

because I know the direction that that would have headed in. 

Q. Other state parties? 

A. Yes. 5 

Q. All right.  Thank you, thank you Dr Walker. 

JUDGE DOOGAN: 
Mr Heron anything? 

MIKE HERON: 
No, no thank you Sir. 10 

JUDGE DOOGAN: 
All right.  All right, thank you very much Dr Walker for your evidence. 

DR DAVID WALKER: 
Okay, thank you to the Tribunal and to the claimants and counsel. 

JUDGE DOOGAN: 15 

Kia ora.  Counsel, we – registrar Ms Bradey are you present?  Sorry, yes of 

course you’re over there. 

PAIGE BRADEY: 
I am Sir. 

JUDGE DOOGAN: 20 

I am assuming Associate Professor Kawharu is likely to have an opening 

statement of 15 to 20 minutes is that the case? 

PAIGE BRADEY: 
Possibly shorter than that but she does have a few remarks. 
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JUDGE DOOGAN: 
All right.  Just in the interests of time we might come back a little earlier if 

that’s all right from lunch, so if we could come back at say quarter to 2, sorry 

about that.  Kia ora. 

HEARING ADJOURNS: 12.59 PM 5 
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HEARING RESUMES: 1.54 PM 

JUDGE DOOGAN: 
Good afternoon everybody.  Madam registrar would you like to call 

Associate Professor Kawharu please. 

PAIGE BRADEY: 5 

Sure Your Honour.  It’s my privilege to welcome Professor Amokura Kawharu 

to the stand.  Kia ora Professor, thank you for being here today.   You 

prepared a brief of evidence for the Tribunal.  It is document number #A035 

on the Wai 2522 record of inquiry.  Could you please confirm for the Tribunal 

that that is true and correct? 10 

  
ASSOCIATE PROFESSOR AMOKURA KAWHARU:  (#A035) 
Yes I do. 

PAIGE BRADEY: 
Thank you.  I’ll hand the time over to you now to give some opening remarks. 15 

ASSOCIATE PROFESSOR AMOKURA KAWHARU: 
Kia ora Paige.  Tuatahi he mihi poto ki te Atua, nānā nei ngā mea katoa, e 

ngā rangatira o te Rōpū Whakamana i Te Tiriti o Waitangi tēnā koutou.  E te 

whare, tēnā koe.  Ka ahu ahau ki Parawhau ki Pouērua.  Ka rongo au i ngā 

taiharuru o Te Waitematā me Waitangi.  Ka tū nei au i mua i a koutou, kua reri 20 

ki tēnei tari o tōku pāpā.  Ka nui te hōnore, ka nui hoki te kaupapa.  Ki ōku 

hoa, tēnā koutou, me tēnei taha hoki.  Ka tukuna he mihi mahana ki a koutou.  

Nō reira tēnā koutou katoa. 

 

[Interpreter:  Observations to the creator of all things, God.  Members of the 25 

Waitangi Tribunal, the forum.  I turn to Pouērua, Te Parawhau and hear the 

winds of the coast of Waitematā.  I stand here before you and my memories 

return to the time of my father and I honour his memory and this grave matter 

we are here with.  Greetings to all the counsel, greetings.] 
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In my opening presentation I’d like to give an overview of my opinion on the 

Treaty exception, I’d like to make some responses to Dr Ridings’ evidence 

and conclude with some brief suggestions about what the options might 

include from here. 5 

 

The focus of my evidence has been on assessing the terms of the Treaty 

exception and the TPP in the context of that agreement.  There are a number 

of things that need to come together to ensure that effectives and it’s a bit like 

the pieces of a puzzle.   10 

 

To begin with, we need to understand how free trade agreements work, what 

the commitments are and how exceptions to those commitments work.  We 

need to understand New Zealand law to see how the Treaty of Waitangi is 

given effect under that law and that related to that second piece of the puzzle 15 

we need to consider Māori aspirations and whether current law may need to 

change to give better effect to the Treaty of Waitangi or to take into account 

changing circumstances and so on.  All these pieces need to be worked 

through together to make sure that any trade Treaty exception to 

accommodate the Crown’s obligations under the Treaty of Waitangi is 20 

effective and will stand the test of time. 

 

I have some doubts about whether Māori aspirations for the purpose of this 

drafting exercise can be ascertains through the kinds of consultation that were 

discussed this morning.  It is a complex legal text in international law and it 25 

seems to me that a combinations of expertise is required and also seems to 

me, and this remains my view, that the pieces of the puzzle are only partly 

built. 

 

The matters which I respectfully suggest require the Tribunal’s particular 30 

attention are the phrase “more favourable treatment”, the evolution in New 

Zealand’s free trade agreement since the Singapore agreement in paragraph 

2 on the Treaty interpretation.   



570 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

 

Dealing with the first “more favourable treatment,” in my opinion there are real 

problems with the phrase.  I explain the interpretive possibilities in my written 

brief so I will try and keep this at a relatively high level.  So when I wake up in 

the morning I don’t think about the benefits I might get because I am Māori, 5 

yet we can’t get away from the fact that the Treaty exception deals with 

preferential treatment.  This is despite the fact that the Trans-Pacific 

Partnership deals with so much more than discrimination and the Treaty of 

Waitangi seems also to deal with more than discrimination.  I am not an expert 

in the Treaty of Waitangi, but I’m trying to determine the effectiveness of the 10 

exception and I’ve had to turn my mind to what the Treaty of Waitangi might 

mean. 

 

At a conceptual level more favourable treatment seems to reflect an intent to 

allow positive discrimination.  This may not be the Crown’s intent but it may be 15 

how it’s perceived by the other Trans-Pacific partners.  In other words to them 

it might look like a mechanism through which New Zealand can address all 

the negative statistics involving Māori.  It may seem to them like the New 

Zealand Government is obliged by this thing called the Treaty of Waitangi to 

take those steps.  But positive discrimination, as it’s understood 20 

internationally, has an end date.  Does the Treaty of Waitangi come to an end 

when the problems are fixed.   

1400 

 

Indigenous rights are vested permanent rights and it’s difficult to match that 25 

concept with the phraseology of the Treaty exception.  I am doubtful as to 

whether it is wise to tie the Treaty exception to a particular understanding of 

the Treaty of Waitangi.  I predetermines that meaning, for trade purposes at 

lease.  It’s perhaps ironic that of all the core substantive obligations under the 

Trans-Pacific Partnership we’ve been discussing in this forum, the non-30 

discrimination rule of national treatment should give us the least cause for 

concern, because in my opinion the policy safeguards added to that obligation 

are the most robust. 
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This leads to my next comment which relates to the evolution in 

New Zealand’s free-trade agreements.  It remains my view that the Treaty 

exception has not kept up with the evolution in New Zealand’s trade law 

practice.  I sense that this is recognised to some extent, but also that the 5 

Crown is holding onto the view that our trade agreements have not changed 

so much that a change in the text of the Treaty exception is required or that 

they, the free-trade agreements have changed in a way that a change in the 

Treaty exception is not required. 

 10 

I disagree with that view and actually I do not believe that it is credible.  The 

importance of the differences between the texts of the free-trade agreements 

is not about the number of the parties involved as was suggested in the 

affidavit of Dr Walker.  It’s a style of the Trans-Pacific Partnership and who the 

parties are, so by way of comparison, for example a few years ago, 15 

New Zealand entered into a free-trade agreement which also had 11 other 

countries, Australia and the 10 members of the ASEAN group and we did not 

see this level of concern.  In fact I don’t remember seeing any concern raised 

in relation to that particular agreement.  There must be a reason for that. 

 20 

Ms Hauraki could you hand out a table?  I've taken a leaf out of the Crown’s 

book and prepared a table where I've tried to reduce New Zealand’s free-

trade agreement, so the investment obligations under our free-trade 

agreement since the Singapore agreement into one page.  So it’s a 

necessarily sort of superficial look.  But what I just wanted to demonstrate in 25 

quite simple terms is the differences between our agreements and the 

evolution in our practice.  So I've highlighted in yellow at the top of the page 

the key elements from the investment provisions of our New Zealand 

Singapore Agreement.  I've highlighted in blue all of those free-trade 

agreements New Zealand has entered into, with the binding ISDS mechanism 30 

and the Trans-Pacific Partnership, the one we’ve just signed and it’s down the 

bottom. 
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So if we walk along the top of the page for New Zealand Singapore, we see 

there is no binding ISDS.  We see the core non-discrimination obligations are 

included of national treatment and most favoured nation.  There is nothing on 

expropriation, there is nothing on fair and equal treatment, there is nothing on 

the minimum standard of treatment, there is no ability to enforce contract 5 

claims and the Treaty includes a general exceptions clause applicable to the 

entire agreement, including the investment obligations. 

 

I'm happy to walk through some of the other trade agreements later but 

perhaps we might just go down straight down to the Trans-Pacific Partnership 10 

down the bottom. 

 

We see that there is binding ISDS.  We see that there is national treatment 

and MFN.  In relation to expropriation it is included and there is an annex 

which explains the circumstances in which a regulator taking may be 15 

compensable.  It allows regulatory measures which are adopted for legitimate 

public welfare reasons to be regarded as a regulatory taking in “rare 

circumstances.”  The circumstances that might form within rare circumstances 

are not defined.  The minimum standard of treatment is included and it’s 

confined to the minimum standard under customary international law.  20 

Contract claims are enforceable, certain types of contract claims are 

enforceable and there is no general exceptions provision applicable to the 

investment chapter.  So the Treaty exception was designed for the top row, 

New Zealand Singapore Agreement, let’s call it an apple and it’s being applied 

to the bottom row, which I'll call an orange. 25 

 

Right, paragraph 2, on the interpretation of the Treaty of Waitangi.  In my 

opinion, paragraph 2 is also problematic but I will address this in my 

comments in response to Dr Ridings’ evidence. 

 30 

I think I might turn to Dr Ridings’ arguments right now.  So firstly I apologise 

for missing yesterday’s proceedings and I wasn’t able, for technical reasons or 

my inability to use technology to listen to the audio.  More favourable 
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treatment.  Dr Ridings touches on the uncertainty regarding the relevant 

comparator for the purpose of the phrase “more favourable treatment.”  She 

explained that the comparison of treatment is simple when dealing with a 

breach of national treatment, but that the two sides of the coin idea is not 

possible with other obligations such as expropriation.  This is a further reason 5 

why the phrase “more favourable treatment” is not particularly apt for the TPP.  

The idea of more favourable treatment becomes abstract in its application to 

other kinds of obligations. 

 

In my written evidence I proposed two interpretations of more favourable 10 

treatment, a broad one and a narrow on.  Dr Ridings explained that the broad 

interpretation is consistent with the self-judging nature of the exception, a 

narrow interpretation would replace New Zealand’s judgment on the need for 

a measure.  In my opinion the need for a measure is not the same thing as 

what measures are allowed.  I do not agree that the scope of application of an 15 

exception can be widened because of its self-judging nature.  That would not 

work in relation to the more comment self-judging security exceptions and 

would not work here. 

 

It is even possible that because of the self-judging aspect a Tribunal would be 20 

cautious to ensure that the limits of the exception are properly adhered to.  

Dr Ridings notes that there may be some difficulties where non-Māori also 

benefit from a measure and that no bright line can be drawn in terms of where 

the Treaty exception would lie, every case would be fact specific.  I think 

Dr Ridings and I are more or less agreed on this issue and the differences 25 

between us are very small. 

 

Regarding the chapeau, as I understand it from the notes, Dr Ridings 

contends that if a measure provides substantial benefits to all New Zealanders 

and not just Māori, then it will be difficult to meet the requirements of the 30 

chapeau.  She suggested I had a different view although what I was trying to 

explain was that in some cases non-Māori would receive spill over benefits 

from measures adopted to give effect to Māori interests under the 
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Treaty of Waitangi and the existence of those effects themselves should not 

be determinative. 

 

In any case this is the same point.  I do not think the difference between us is 

major in terms of the overall effectiveness of the exception.  I accept 5 

Dr Ridings’ contention in the terms that she made it on Tuesday. 

 

Turning now to paragraph 2 of the Treaty exception and it may be helpful for 

members of the Tribunal if we have paragraph 2 of Article 29(6) in front of us.  

That’s the Treaty exception, paragraph 2. 10 

 

Dr Ridings provided her further opinion on the meaning of the word 

“otherwise.”  In the second sentence, the opinion was that the second and 

third sentences deal with a function of State to State Dispute Settlement in 

Article 28(3) regarding the interpretation of the Trans-Pacific Partnership, 15 

because that function specifically includes the interpretation of the free-trade 

agreement.  In contrast, the task of an ISDS Tribunal is only to deal with 

claims, that is whether a State has breached, chapter 9.  Professor Kelsey 

was reluctant to consider or accept this interpretation.  Dr Ridings concluded 

on this point that a Tribunal acting beyond paragraph 2 would be acting 20 

beyond its mandate. 

1410 

 

So the gist is this, under the first sentence, “All Tribunals are precluded from 

interpreting the Treaty of Waitangi.”  In its second sentence, “The 25 

State to State panel can interpret the TPP.”  Now the third sentence, “The 

State to State panels can only assess New Zealand’s compliance with the 

TPP.” 

 

This is a very interesting argument and it had not occurred to me until 30 

Tuesday perhaps because I didn’t think it as obvious.  Now this is what it was 

meant, in my opinion it could have been written better. 
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However, I still see a number of flaws with this argument.  First, it does not 

actually address the problem with a word “otherwise”.  If Dr Ridings is correct 

that this is the purpose one does not need and should not use the word 

“otherwise” to make that purpose clear.  Second, if correct in the second 

sentence it only repeats what is already said in chapter 28.  In other words, it’s 5 

there to avoid doubt.  However, the clause in my opinion needs to deal with 

more than what is already said in the TPP to avoid doubt.  The third, it 

overstates the differences in the roles between ISDS Tribunals and 

State to State panels. 

 10 

As explained in my written brief, the way the dispute settlement processes are 

set up is different.  The provisions in ISDS and the TPP to a large extent rely 

on the procedures provided by arbitral rules which are external to the 

Trans Pacific Partnership.  In comparison, chapter 28 sets up a self-contained 

system for State to State dispute settlement which is largely modelled on the 15 

quasi diplomatic approach of the World Trade Organisation.  That said, under 

both processes Tribunals are authorised to interpret and apply the relevant 

parts of the TPP.  It would therefore be logical to restate for the avoidance of 

doubt that both types of Tribunals are limited to interpreting those relevant 

parts of the TPP. 20 

 

Fourth, and least significantly, the argument does not address the role of the 

TPP Commission.  The TPP Commission is also entitled to interpret the 

agreement, including for the purpose of dispute settlement.  So again, if the 

function of the second paragraph is to limit the capacity of TPP bodies to the 25 

interpretation of the TPP industry settlement proceedings, then surely it 

should apply to all of them. 

 

Fifth, and more significantly, the second paragraph is concerned with the 

interpretation of the Treaty of Waitangi for the purpose of TPP dispute 30 

settlement.  This is a conflicts of laws issue.  Whoever drafted this clause did 

not fully confront the conflicts problems that the clause needs to deal with.  As 

a result paragraph 2 does not respond directly to the governing clause in 
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chapter 9.  In other words, it does not respond directly for the avoidance of 

doubt to the only provision in the whole of the TPP that expressly entitles 

dispute settlement bodies to have regard to domestic law. 

 

When I said in my written evidence that there is a good argument in favour of 5 

the clause operating in the way it is intended to operate, as originally 

explained by Dr Ridings in her written brief, that conclusion implies that it is 

also possible to argue the point the other way.  I stand by my opinion that the 

clause is poorly drafted and that we should not have to make such arguments 

about what should be a straightforward matter. 10 

 

The paragraph 2 argument presented by Dr Ridings in some ways supports 

Professor Kelsey’s point which I do not prefer that a State to State panel 

would approach a case differently to an ISDS one.  An ISDS Tribunal 

comprised of investment law specialists may not be familiar with the trade law 15 

concepts on dispute settlement in chapter 28 and the wording in paragraph 2 

maybe too subtle for them to accept. 

 

All right.  Does it matter?  Now the question I was asked to address in my 

opinion for the Tribunal relates to the effectiveness of a Treaty Exception.  So 20 

how do these drafting problems relate to that basic question?  The substantive 

obligations are in paragraph 1 and that is largely self judging.  This is a 

significant point but we haven't been discussing it much, at least in the time I 

have been here.  I think because the three of us, Dr Ridings, Professor Kelsey 

and myself agree that it’s self judging.  It is clearly so. 25 

 

I do not think that paragraph 2 succeeds in avoiding the doubt it seeks to 

avoid, but nonetheless the need for a measure to fulfil a Treaty of Waitangi 

obligation is a matter determined by New Zealand.  So in other words, if a 

Tribunal investigated that need for a measure it would in any event be acting 30 

beyond its mandate. 
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Moving to the discussion of the substantive obligations in the investment 

chapter. 

 

In response to my suggesting that the annexes of non conforming measures 

could have included existing measures for Māori, Dr Ridings explained that 5 

TPK grants are already in line with our TPP obligations so there’s no need to 

include them in the annexes.  The tax measures are also already covered by 

the Tax Exception as I explained in my written brief. 

 

My response to this is, well why not?  What harm is done by being proactive?  10 

If all the annexes do, the State current policy and changes to that policy would 

be covered by the Treaty Exception then why not include the existing 

measures?  One could make an argument that some of the measures in the 

annexes would also not, in any event – excuse me – would also not in any 

event be inconsistent with the TPP and have been included for the avoidance 15 

of doubt.  Not including the measures for Māori relies in particular on a 

Tribunal accepting our preferred interpretation of the drafter’s note.  Now 

that’s the drafter’s note in terms of what national treatment means under the 

Trans Pacific.  Including the measures minimises the risk and adds a further 

hurdle for investors to pass through. 20 

 

Dr Ridings suggested that there is some disagreement between us on the 

concept of legitimate expectations and that for her the determining factor is 

whether a specific assurance has been given to the investor.  I agree that this 

is where most of the cases are at right now and I have said as much in my 25 

written brief.  However, the TPP does not fix the position.  It does not explicitly 

state what the requirements for legitimate expectations are and I have stated 

that also and compared it with recent EU practise.  What I wanted to explain 

to this Tribunal is that this is a difficult concept and it continues to evolve. 

 30 

Under expropriations Dr Ridings does not understand my comment about why 

expropriation has moved closer to the minimum standard of treatment.  Given 
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that in any expropriation claim the investor needs to prove that its investment 

has been expropriated.  I stated this crucial difference in my written brief. 

 

The similarities relate to the other factors that would have to be considered for 

both claims.  In other words, legitimate expectations, the character of the 5 

Government action and the potential of discriminatory effect of it.  In any case 

this clarification does not detract from my explanation of the investor 

obligations. 

 

In terms of my new hypothetical, Dr Ridings claims that my proposed 10 

hypothetical raises the same problems as those of Professor Kelsey in that 

there is insufficient information to test the adequacy of the Treaty Exception.  I 

think that given the uncertainties in the text of the Treaty Exception we do 

need to test its efficacy against a case study. 

 15 

Professor Kelsey has explained why her proposed case studies were written 

the way they were, I attempted to give a more detailed case study based on 

real existing law.  The Crown hasn’t offered a case study, except proposed 

interpretations as to how the concept of more favourable treatment would 

apply, for example, to an expropriation claim, without proposing concrete facts 20 

relating to the underlying measure and the circumstances of breach.  To my 

mind, this does not illustrate how the Treaty Exception would apply. 

 

Judicial decisions have formed the basis of claims.  In my view, there is 

sufficient information about the underlying facts in the judgment I provided and 25 

as per my hypothetical, what you have to do is assume that the investor is a 

TPPA investor, and despite the facts the Judge declined the order. 

 

One suggestion perhaps for tomorrow afternoon is that we might develop a 

case study further. 30 

1420 
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My notes tell me that Dr Ridings suggested that ISDS applies only to 

measures.  A Court decision is not a measure, so there is no need to rely on 

the Treaty exception for my hypothetical.  However, the minimum standard of 

treatment clearly applies to acts, not just measures.  The Treaty exception is 

equally clearly limited to claims relating to measures.  This strikes me as a 5 

problem with the Treaty exception. 

 

In terms of the general exceptions, as we now know the general exceptions 

provision and the Trans-Pacific Partnership Agreement does not apply to the 

investment chapter.  In Dr Ridings’ view, in-built policy safeguards are better 10 

than general exceptions.  I suggest it would be better to have both, a practice 

New Zealand has followed in the past.  At least the policy safeguard should be 

real.  I maintain my view that there is very little in the way of in-built policy 

safeguards for the minimum standard of treatment in the Trans-

Pacific Partnership and I think from the discussion of the case studies to the 15 

extent that we were able to discuss them, it’s fairly obvious that the minimum 

standard of treatment is an issue of some relevance to this inquiry. 

 

Turning now to Professor Kelsey’s evidence.  Professor Kelsey restated some 

of her differences with my opinion, such as in relation to the chapeau.  But I 20 

have not changed my view on that.  Her evidence mainly addressed wider 

context arguments which I largely left out of my written brief, so I don’t 

propose to respond to those arguments unless of course asked to do so. 

 

There’s been a suggestion that we should not be too concerned about these 25 

various issues because the litigation risks are low based on the data of current 

practice.  There’s also been some disagreement about what the data means.  

This is always the case when relying on statistics of data, I suggest some 

caution on relying evidence relating to past practice.  It may not be a reliable 

indicator of future risk, because the TPP is meant to be different and it is 30 

different. 
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As for possible recommendations I have made some suggestions in my 

written brief about the technical legal options that might be available.  There’s 

been discussion over the last few days about New Zealand pressing for an 

agreed interpretation.  New Zealand can request from the TPP commission 

such an interpretation at any time after the Treaty enters into force.  In other 5 

words, the Commission’s role is not dependent on a dispute.  But an 

interpretation won’t widen the scope beyond more favourable treatment, in 

other words it won’t address that issue. 

 

It’s very difficult to amend plurilateral and multilateral agreements, it’s not 10 

impossible, but I just say that’s very difficult.  There are examples amongst the 

ASEAN countries of them amending Treaties, but the difference there is that 

the ASEAN countries have for a long time worked very closely together.  

There is a protocol which has been added to the free-trade agreement I 

mentioned earlier, the ASEAN Australia New Zealand Free-Trade Agreement, 15 

but the matters contained in that protocol are for the benefit of all parties to 

that trade agreement, not just one of them. 

 

In my view it’s essential to revisit the standard template for the Treaty 

exception.  I highlighted in my written evidence some of the potential problems 20 

with that or at least a potential problem with that.  But I think the advantages 

of a new exception drafted differently outweigh those disadvantages.  My next 

suggestion is quite left field.  I wonder if we could look at ways of better 

progressing indigenous right as a cross-cutting trade issues, in other words, 

take a forward thinking role in the development of wider international law.  25 

Trade law is just one part of the wider corpus of international law and one of 

the most pressing issues at international law at present is how to deal with its 

fragmentation. 

 

There’s been some criticism in this inquiry of statements made by the UN 30 

Rapporteur for indigenous rights.  I have some sympathy for the position of 

the UN Rapporteur who is not an expert in this area and the interactions 

between the human rights and indigenous rights experts and investment and 
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trade law experts are too few and far between.  So a longer term and bigger 

picture idea, could we give indigenous rights a higher level of priority in 

New Zealand foreign policy and coordinate our efforts. 

 

To conclude, my overall conclusion is that the Treaty exception is quite an 5 

achievement in some respects but also inadequate in others.  If we can 

address these inadequacies then the exception will be more effective to 

protect Māori interests and also more of an achievement and I thank you for 

your time. 

JUDGE DOOGAN: 10 

Tēnā koe Associate Professor Kawharu.  Tuatahi he mihi tēnei ki a koe mō tō 

mahi.  [Interpreter:  Thank you for your evidence.]  Thank you on behalf of the 

Tribunal for your work.  Now I know a number of counsel have questions for 

you.  Mr Heron, we never quite resolved the order of questions this morning, 

but are you – 15 

MIKE HERON: 
Mr Andrew and I discussed he was willing to go first.  I am entirely in your 

hands. 

JUDGE DOOGAN: 
All right. 20 

MIKE HERON: 
I'm happy to go first, I've had a discussion with Mr Heron as he indicated. 

JUDGE DOOGAN: 
All right, thank you, that’s fine, if you could commence Mr Andrew, thank you. 

(14:26) PETER ANDREW TO ASSOCIATE PROFESSOR 25 

AMOKURA KAWHARU: 
Q. Thank you.  Tēnā koe Associate Professor, I, as you know I think 

represent the New Zealand Māori Council.  If we can perhaps just try 
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and focus my questions.  That’s up to me in the first instance and deal 

firstly with this concept “more favourable treatment.”  You have said this 

afternoon that there are real problems with this expression.  You have 

noted that positive discrimination which is at the heart of that doctrine, 

has an end date.  In your evidence you refer do you not to the 5 

importance of that concept to the whole operation of the Article 29.6 

exception? 

A. Yes, I do stress the importance, because it determines the scope of 

application – 

Q. Yes. 10 

A. – of the exception.  So in other words measures must accord more 

favourable treatment to Māori.  If they don’t, then they don’t fall within 

the exception. 

Q. Right.  So in a sense it’s an elementary threshold inquiry? 

A. Yes. 15 

Q. Now you’ve referred to the question of self-judging and that of course is 

an issue that applies to the first paragraph.  You would have heard 

Dr Ridings giving evidence and suggest there is an argument that the 

term “more favourable treatment” might itself be self-judging, but I think 

she accepted that the better interpretation is that that expression is not 20 

self-judging but rather the self-judging element relates to or comes from 

the words measures that New Zealand deems necessary to accord 

more favourable treatment.  Do you accept that the better interpretation 

is that the threshold inquiry of more favourable treatment is not self-

judging? 25 

A. Yes, I doubt very much that more favourable treatment is self-judging. 

Q. Right. 

A. Because that blows the whole exception out of the water that 

New Zealand can do whatever it likes. 

Q. Correct. 30 

A. And decide, “We need to do this for Māori it’s more favourable 

treatment,” even though it’s not more favourable treatment at all. 
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Q. Yes, and that must be open to challenge on ground more than simply 

good faith?  I mean obviously an investor would run that if it was 

claiming that it didn’t apply, but it also say, as a substantive issue, it 

doesn’t comply with paragraph 1 because it doesn’t amount – 

A. I don’t – sorry – 5 

Q. – to more favourable treatment. 

A. I doubt very much that a Tribunal would accept that the self-judging 

element extends to more favourable treatment. 

Q. Thank you.  Now you have described in your evidence at paragraph 196 

in respect of this more favourable treatment issue that problems might 10 

arise where the Crown may need to adopt measures that are not 

inherently discriminatory or are measures of general application and 

intended to promote Māori interests.  And as I understand it, the three 

experts have reached some agreements on this sliding scale, but on the 

one hand you have a very clear case of positive discrimination which 15 

falls within the phrase and at the other end you have measures of 

general application which benefit Māori only incidentally and which 

might fall outside it.  And then, am I right, in the middle somewhere 

there is some disagreement and in trying to demonstrate the difficulties 

you refer to the Matauri X Māori Land Court litigation, have I got that 20 

right? 

1430 

A. Sort of.  So there is this continuum, I think we’re all agreed on that and 

that it’s very difficult to place the Treaty Exception at a particular place 

on that continuum unless we’re dealing with concrete facts.  So I think 25 

the three of us are generally agreed about that issue.  It relates to the 

spill over benefits for non Māori.  When I was thinking of the Matauri X 

case I was thinking of measures which are designed to benefit Māori 

rather than New Zealand generally so that’s a different category or 

measure but it’s not inherently discriminatory.  So in other words it’s a 30 

special measure for Māori which is not inherently discriminatory.  And in 

that paragraph I then go on to say, “And/or measures of general 

application intended to promote Māori interests but which are not 
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inherently discriminatory.”  So that last sentence is intended to refer to 

general law that New Zealand might adopt which reflects Māori 

interests.  The only example I can think of and I'm not an expert in this 

area in domestic law, the only example I could think of because I’ve had 

some experience with it is the Resource Management Act.  It’s a 5 

measure of general application, it applies to everybody but there are 

elements of it at least which are intended to give effect to Māori 

interests.  In fact, some of those provisions in the RMA are – well they’re 

in Part II so again a threshold so they’re quite important. 

Q. Yes.  And the point is, if they fall outside the more favourable treatment 10 

provision they’re vulnerable to being challenged by a foreign investor 

through ISDS because the clause, the Treaty Clause won't operate at 

all, is that right? 

A. My opinion is that it’s very difficult to try and stretch the language of 

more favourable treatment to that type of measure.  Māori interests, as 15 

I’ve said, are reflected in that Act but I don’t see that Act as giving more 

favourable treatment to Māori.  I think they’re just different things – 

Q. Yes. 

A. – more favourable treatment and giving, recognising interests are the 

same thing. 20 

Q. Right. 

A. So it maybe that in the operation of that legislation something happens 

which causes loss and damage to a foreign investor and the foreign 

investor then takes a claim.  And we have seen numerous examples, 

too many for me to count in the international practise of these types of 25 

measures like the RMA giving rise to claims.  I mean Bilcon is one 

obvious one and I suggested that might be good reading – 

Q. Yes. 

A. – but there are many others also.  So it’s not fanciful I think to suggest 

that the operation of the RMA could give rise to a claim. 30 

Q. Okay.  Now, as I said, your comments today about the more favourable 

treatment provision you have said they – there’s a real problem and 

obviously your conclusions on that have informed your ultimate 
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interpretation or conclusion in paragraph 268 that the adequacy of the 

Treaty Clause is compromised by that and other problems.  Do you 

accept that from a Māori perspective the Treaty is not necessarily about 

according Māori more favourable treatment but about more fundamental 

matters such as guaranteeing and protecting tino rangatiratanga and 5 

holding the Crown to important protective obligations to Māori? 

A. That sounds right but I'm not an expert on Treaty law.  So I mean that’s 

why I said it, I tried to personalise that point about how do I feel about a 

Māori under the Treaty, it’s not that I wake up feeling like I'm pleased 

about that because I might get special treatment because it doesn’t 10 

happen. 

Q. Dr Ridings accepted in answering a question along similar lines that the 

terminology might jar a bit, but I want to suggest to you that in fact it’s a 

flawed concept more favourable treatment when dealing with the subject 

matter of the Treaty, te Tiriti.  Are you able to express a view on that? 15 

A. I suppose I try and think of it with a couple of hats on.  If I put my 

international law hat on I try to think about how an international Tribunal 

might approach that phrase.  And I think an international Tribunal would 

think more favourable treatment has a narrow meaning which relates to 

the sort of proper discrimination rather than the recognition of interests 20 

or other types of activities that we might carry out in this country. 

Q. I mean if we accept that the Treaty is intended to address wider 

interests as you say in the phrase, “The concept of discrimination,” there 

is no resident principle is there based on international trade and 

investment law or indeed the terminology that international trade law 25 

uses to confine yourself to discrimination concepts in dealing with an 

Exception is there? 

A. Could you repeat that question? 

Q. I'm asking focussing on the more favourable treatment and what I'm 

saying is if the Exception is intended to protect Māori interests under the 30 

Treaty to provide, you know, a policy space for the Crown to meet its 

domestic Treaty obligations, if that’s the overall goal then there’s no 
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reason in principle or no restriction arising from international trade law 

that requires one to use this term more favourable treatment is there? 

A. No, there is not. 

Q. Now as you say at paragraph 110 the template, I don’t think this is 

disputed for the current Treaty clause, this is Singapore New Zealand 5 

Free-Trade Agreement and in your chart that you’ve helpfully provided 

today, you’ve noted that there’s no binding ISDS in that New Zealand 

Singapore Agreement.  Do you accept that since then there have been 

significant developments in Treaty jurisprudence? 

A. Yes, there have. 10 

Q. And I assume you are also aware that there have been important 

developments in Treaty settlements, particularly since 2008? 

A. What Treaty are we talking about?  This Treaty of Waitangi – 

Q. Treaty settlements, Treaty of Waitangi settlements, yes. 

A. Yes, I have some knowledge of them yes, yes. 15 

Q. You have some Ngāti Whātua settlements in that time? 

A. Still waiting for Ngā Puhi. 

Q. New Zealand Māori Council is not responsible.  Now in your chart, 

which you’ve helpfully set out in blue, refers to binding ISDS and in your 

comments today you’ve referred to quite a different style, I think, were 20 

the words you used, that TPP brings about in contrast to some of these 

other agreements.  In light of the significance of TPP, in light of the 

developments in the jurisprudence and in the Treaty of Waitangi 

settlements, do you agree that it was obvious to the Crown at least in 

2014 or last year that they needed to have a very critical look at the 25 

template wording of the Singapore Agreement? 

MIKE HERON: 
An objection on that in the sense that the witness is being asked to comment 

on what was in the minds of the Crown. 

PETER ANDREW: 30 

No, no, I'm asking whether it’s an objective question that was necessary for 

the Crown to do so. 
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MIKE HERON: 
Oh, yes. 

PETER ANDREW: 
Yes, well the obvious thing, but the obvious thing from an objective point of 

view, I'm not – whether the Crown turned its mind to it, that’s a separate issue 5 

and I accept the witness couldn’t answer that, probably couldn’t. 

JUDGE DOOGAN: 
You might need to re-put the question. 

1440 

PETER ANDREW TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 10 

CONTINUES: 
Q. If you were a responsible Government considering the, an official, the 

implications of the TPP, perhaps if you were an advisor to the 

Government, looking at the ramifications of the TPP, considering the 

developments and jurisprudence and in Treaty settlements, since the 15 

Singapore Free-Trade Agreement, wouldn’t you advise or consider it 

prudent to look critically at the application of the Treaty clause and how 

it might operate within the TPP context? 

A. I guess I go back to my puzzle analogy, there are a number of different 

pieces of that puzzle that need to come together to make sure that any 20 

exception is effective.  So I'd suggest that when entering into 

negotiations for any free-trade agreement we’d need to look at the 

whole mix, so the Treaty exception would be part of that whole mix.  

We’d also need to look at the other exceptions and so on.  In fact, Dr 

Ridings was talking about the balance the other day that the Trans-25 

Pacific Partnership there are new policy safeguards included into the 

substandard obligations and so that needs to be taken into account 

when we consider the absence of general exceptions which as a 

general proposition I accept is reasonable.  But I think the point you’re 

making is should we look at the Treaty exception and my answer to that 30 
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would be yes, as part of a general review of all our exceptions and hold 

balance. 

Q. Mhm.  I just had a question on if there are problems with the Treaty 

clause, what the options might be for the Government, for the Crown 

and Māori in bringing about a change.  Professor Kelsey talked about 5 

the possibility of New Zealand on a bilateral, possibly multilateral basis 

entering into memoranda of understanding, which although not binding 

might inform the interpretation of the Article 29.6 clause.  Do you agree 

with that? 

A. Yes, it would be evidence of subsequent practice between the parties, 10 

but it wouldn’t be strong evidence, it wouldn’t be binding. 

Q. Yes, and have I understood this correctly that in order to bring about a 

binding change there would have to be some agreement as amongst all 

parties to the actual text of the particular clause that you wanted to 

change?  Is that the correct legal position? 15 

A. Correct, yes. 

Q. There’s also been questions asked in this inquiry about whether there 

might be problems for the New Zealand Government if there were to be 

changes to the Treaty clause because that might be construed as the 

concession if there were problems with the existing Treaty clauses, but 20 

if there are serious flaws, wouldn’t it be irresponsible and arguably in 

breach of the principles of the Treaty to knowingly perpetuate a flawed 

model? 

A. I guess I can’t really answer that precisely because I don’t know what 

the principles of the Treaty of Waitangi are. 25 

Q. It wouldn’t be a prudent thing to do though surely, would it? 

A. So is the question do I think we should revisit the text of the Treaty 

exception for future agreements? 

Q. Yes. 

A. Okay, so if we take out the Treaty of Waitangi part, in compliance with 30 

the Crown’s obligations, I can answer your question.  Okay, so I in my 

written brief I alerted, for the benefit of the Tribunal, a possible downside 

of a rewrite, because I think that downside needs to be taken into 
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account when weighing the benefits and disadvantages of adopting a 

new template.  The disadvantage would be the one you described, 

which is that it’s a change from our past practice and maybe seen as a 

concession that it’s inadequate.  But I think on the other side of the 

ledger if you like there are a number of things I could say.  One, with the 5 

past agreements it is what it is.  We can’t – I mean we could try and 

revisit them too, but it is what it is, they’re limited the way they are 

limited.  So if we accept that they are limited, in a way we’re just 

accepting the reality.  The other thing to note, of course, is that the 

Crown has explained that the risk of litigation under those previous 10 

agreements, I'm talking about the agreements already in force, the ones 

before the TPP, the Crown’s position on those agreements seems to be 

that the risk of an ISDS claim under those agreements is minimal, so 

surely the risk of changing the template for future agreements is minimal 

because the risk of claim is minimal.  We shouldn’t be too concerned 15 

about those earlier agreements.  I tend to agree with that assessment of 

our existing agreements pre-TPP.  I tend to agree that the scope of the 

substantive obligations under those existing free-trade agreements pre-

TPP is what I just – my opinion is that the scope of those obligations is 

less and so the risk would be lower.  So we’re accepting reality in 20 

relation to low risk agreements.  The other point I guess I should make it 

that – and this is something that I said in my remarks today, these 

agreements are all evolving, so we’ve seen the revolution in Treaty 

practice from just New Zealand’s experience from the Singapore 

Agreement in 2001 to the TPP in 2016.  So these agreements are 25 

evolving across the board.  So I think it’s legitimate for us to think what 

we should, this Treaty exception should be part of that evolution, you 

know, and again the evolution in the Treaty practice seems to take into 

account two things.  One, experience with ISDS claims.  So we’re trying 

to close the door on certain types of claims, so that there is policy 30 

safeguards that we’ve been talking about.  The other aspect to this 

evolution is that our attitudes towards different things are also changing 

and international law is changing.  So these agreements are trying to 
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keep at pace with other developments.  So in other words these 

developments are not just responsive to bad outcomes in ISDS cases.  

The evolution in Treaty practice is also just part of a natural progression 

of the law. 

Q. Do I hear from what you’re saying that if ever there was a time to bring 5 

about a change, it would be in relation to TPP given its significance and 

as you say quite a different style? 

1450 

A. I mean as I guess I said before we should always be looking at this, but 

if you were going to say this is a prompt point then yes I would agree 10 

that this would be a good – well no actually I wouldn’t because I think in 

some respects it’s harder when you bring it up with an agreement like – 

you come out with next text for the Treaty exception and present it for 

the first time for the Trans-Pacific Partnership Agreement.  It may have 

been better if we’d had a good hard look at this when we first entered 15 

the world of ISDS and free trade agreements in 2008.  That might have 

been a good option, but since we can’t rewrite history well the 

Trans-Pacific Partnership Agreement has been signed as well. 

Q. Yes.  In your paragraph 7 of your evidence you say you have focused 

on investment.  You accept, however I take it, that the TPPA deals with 20 

other broader matters of interest to Māori including intellectual property 

and biologics, UPOV ‘91 for example?  But your focus has been 

investment? 

A. Yes. 

Q. In paragraph 8 you say that you haven’t delved into the claimants’ 25 

concerns about the issue of the impact of TPP on regulatory autonomy.  

In your opening comments this afternoon you referred to the UN special 

rapporteur’s comment about the impact of free trade agreements on 

indigenous rights.  Do you share her concerns about the potential 

adverse impact of free trade agreements on indigenous rights and in 30 

particular their ability to gain remedies? 

A. So what I said in paragraph 8 is not so much that I didn’t want to 

address the impact of these agreements on regulatory autonomy, but 



591 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

that I hadn’t delved into the question of how our Government exercises 

its autonomy which are slightly different things because I felt that that 

was more of a Treaty of Waitangi issue which is not really my field.  

Going to the UN special rapporteur’s concerns, I think the concerns are 

legitimate.  I also have to say I think some of the concerns are poorly 5 

informed and I sort of explain that at the end that there is a bit of a 

disconnect between different bodies operating in the international field 

and some of the concerns in my opinion would be overstated but I think 

they are legitimate concerns.  I just think the expression of those 

concerns in some respect is overstated. 10 

Q. On this issue of impact on regulatory autonomy, we’ve heard this 

concept chilling of course has been talked about.  Do you agree that this 

concept is increasingly a feature of academic literature in the area? 

A. Yes I agree that it’s a hot topic in academic literature. 

Q. And Professor McRae in Bilcon expressly refer to the term in a concept 15 

of intrusive reaches of ISDS disputes into regulatory autonomy, hasn’t 

he? 

A. He did, yes. 

Q. At paragraph 152 you, and this is in relation to ISDS specifically, you 

refer to the financial implications of ISDS litigation, the threat of an 20 

award of compensation but do you accept that the literature at least 

when it talks about chilling is having regard to a more wider systemic 

concept, the idea of multiple levels of influence arising from a 

multi-lateral treaty? 

A. Yes it does cover those issues. 25 

Q. Can we turn now to the second interpretation issue, this question of 

ambiguity about the application of paragraph 2 of Article 29.6.  I think 

your position is that this is a regrettable error in drafting which could 

easily have been avoided? 

A. That’s my view, yes. 30 

Q. And there’s an obvious point of reference in the article above, isn’t 

there, 29.5 with express reference to the particular ISDS dispute 

provisions section B of chapter 9? 
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A. Yes.  I think – okay, so – I don’t know if it’s necessary to explain how it 

could be fixed.  It could be fixed so that it’s effective in a relatively easy 

way.  It could be rewritten so that it is a more sophisticated provision 

that directly addresses the problem.  So what I have suggested in my 

written evidence is the simple fix.  But if there were an opportunity to 5 

revisit the whole thing and start from scratch then I think it would require 

a different approach. 

Q. So are you saying you think there’s a relatively straightforward way of 

putting the matter beyond doubt? 

A. Yes I do. 10 

Q. Without having to rewrite? 

A. Yes I do.  So if you think of the Evidence Act.  I think we’re mostly 

familiar with that piece of legislation.  There is a provision in our 

Evidence Act dealing with the application of foreign law and paragraph 2 

is kind of dealing with the same problem in the sense that New Zealand 15 

domestic law, the Treaty of Waitangi, from an international law 

perspective, from the perspective of the International Tribunal is foreign 

law and I’m just using local sort of terms for this.  So if we think about 

what we have in the Evidence Act section 144, I think, a New Zealand 

Court Judge has a discretion whether to accept or how to accept 20 

evidence of foreign law as a matter of fact.  So one of the things that 

should be addressed in paragraph 2 if we were sort of going for the 

really bulletproof sophisticated approach in drafting, we would eliminate 

that discretion.  So in other words we would prejudice the International 

Tribunal’s ability to consider New Zealand domestic law relating to the 25 

Treaty of Waitangi and that would respond directly to the governing law 

clause in the TPP and it’s slightly more complicated for some of our 

pre-existing free trade agreements and I know the focus of this inquiry is 

on the TPP but perhaps it’s a further illustration of how we’ve been 

rolling out this template without looking at how exactly each individual 30 

agreement works.  To take the New Zealand Chine free trade 

agreements for example, there’s no governing law clause at all in the 

investment chapter of that agreement.  So you’d have to flick back to the 
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applicable arbitral rules and there’d be a governing law clause in there 

telling the Tribunal what to do.  So it would be even more difficult under 

those agreements because the Tribunal would have to look at the sort of 

– the Treaty exception doesn’t speak to those arbitral rules. 

Q. So for my simple brain there does seem to be a practical solution? 5 

A. Sorry, yes. 

Q. Through the application of the Evidence Act? 

A. It would – the idea of that provision in the Evidence Act could be easily 

turned on its head.  So instead of giving the Tribunal a discretion to 

consider New Zealand law as a matter of fact – 10 

Q. Yes. 

A. – we’d remove that discretion. 

Q. Right and that would take away the ambiguity as you see it or the ability 

to arguing? 

1500 15 

A. It would deal with the specific issue that paragraph 2 attempts to deal 

with.  It also needs to be fixed in relation to the references I believe to 

the interpretation of the international law part. 

Q. I’d like to move now to a new topic.  We go through to paragraph 137 of 

your evidence.  There you say, “There is presently a lack of robust 20 

oversight of the decisions of investor state tribunals.”  Now you have 

read the evidence of course of Professor Kelsey and I'm sure you would 

have seen the attachments she has provided from Chief Justice French, 

an address given in 2014 and then an address by our own 

Chief Justice Dame Sian Elias at a New Zealand Bar Conference in 25 

Queenstown the following year. 

A. Yes I’ve read those documents. 

Q. And Professor Kelsey has also in her evidence referred to concerns 

expressed by ISDS about by the German Judges’ recently and 

Professor Kelsey also said that South Africa is moving away or 30 

retreating from ISDS because of its experience in a particular case.  Is 

this system becoming increasingly controversial? 
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A. I think it’s been controversial for a number of years now.  Yes, 

increasingly so. 

Q. If you turn please to paragraph 176 and this minimum standard of 

treatment issue in article 9.6.  In your chart number 11 

Trans Pacific Partnership in the far right-hand column under 5 

“General Exceptions, No,” what you are identifying there is that the 

article, are you not, article 29.1 the general GAT exceptions about public 

health and the like don’t apply to the investment chapter, is that what 

you’re saying there? 

A. Yes. 10 

Q. Yes.  And you’re also saying, are you not, that you don’t accept 

Dr Ridings arguments that it’s in response to that concern that it’s 

adequate simply to have the protections built-in to chapter 9 itself.  Your 

view is that there should be both the general exception and the 

protections built into chapter 9, is that your view? 15 

A. Or – well, yes it would be good to have lots of exceptions, but that may 

not be realistic.  But I – my problem with the explanation that there are 

in-built safeguards into the provisions instead is that in my opinion those 

in-built safeguards are not, in some respects, adequate.  Particularly in 

relation to the minimum standard of treatment there’s practically very 20 

little by way of relevant safeguarding.  There is a good argument to be 

made and I should just say this that in-built safeguards if they are good 

safeguards are the better approach.  And the reason for that, is that the 

claimant investor has the burden of proof, so the claimant investor 

would need to prove, for example, that a measure was not a legitimate 25 

public policy welfare piece of legislation.  Whereas, when you rely on 

general exceptions the respondent’s State carries that burden of proving 

that it is a legitimate public policy regulation.  And under the general 

exceptions of the GAT which are usually the ones which are 

incorporated by cross reference as in the TPP, for public health 30 

measures the respondent State also has to prove the necessity of those 

measures which is what New Zealand does not have to prove under the 

Treaty Exception.  So I guess my opinion is that it’s great to have to 
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both but if that’s not going to happen then at least the in-built safeguard 

should be good ones.  And that is a good way to go if the in-built 

safeguards are good ones then that is from a realty autonomy 

perspective that’s a positive development. 

Q. And as you say you favour putting the burden on the claimant investor 5 

rather than the respondent State is that right? 

A. Right. 

Q. Now sticking with minimum standards of treatment in article 9.6 this is 

the basis for most of the ISDS claims that are brought internationally 

isn’t it? 10 

A. Yes. 

Q. And this is also the particular ground in the Treaty which gives rise to 

claims of legitimate expectation of a stable regulatory environment, the 

Bilcon type arguments? 

A. Both the minimum standard of treatment, legitimate expectations is also 15 

relevant to its appropriation.  Whether a legitimate expectation about a 

stable regulatory environment is a relevant expectation I think is quite 

contested.  The trend in the cases is to move away from such a strong 

legitimate expectation because it’s an expectation of perfect regulation 

for the lifetime of an investment.  So the more common approach I think 20 

under present jurisprudence is more limited than that.  Investor 

expectations need to be substantiated by binding commitments or by 

positive representations made to specific investors. 

Q. Okay.  Now I just want to ask you in relation to article 9.6 about water 

because that’s a matter of great importance to the 25 

New Zealand Māori Council.  Can you just confirm that the non 

controlling measure in respect of water in the TPP doesn’t apply to 

either bottled water or to claims brought for breach of minimum standard 

of treatment under article 9.6? 

A. Can I just find it because I haven't memorised these annexes yet?  Do 30 

you have a reference for the NCN? 

Q. I knew you were going to ask that.  I’ll just see if I can find it. 

A. And it’s the page down the bottom. 
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JUDGE DOOGAN: 
Mr Andrew that’s article 9.6? 

PETER ANDREW: 
That’s correct Sir, yes that’s minimum standard of treatment Sir. 

JUDGE DOOGAN: 5 

And is there an annex you’re referring to as well? 

PETER ANDREW: 
Yes it’s the non controlling measure Sir in respect of water I believe the 

witness has got. 

JUDGE DOOGAN: 10 

All right. 

PETER ANDREW TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 
CONTINUES: 
Q. Can you perhaps read into the record what the particular annex is? 

A. Yes sure.  It’s annex 2, entry 2, page 2.  Reads, “New Zealand reserves 15 

the right to adopt or maintain any measure with respect to water, 

including the allocation, collection, treatment and distribution of drinking 

water.  This reservation does not apply to the wholesale trade and retail 

of bottled, mineral, aerated and natural water.” 

Q. And my question and this arises I think from the specific provisions it’s 20 

referred to in there, it doesn’t apply to article 9.6 the minimum standard 

of treatment ground, is that right? 

A. That’s right.  There’s a reason for that. 

Q. So that means that a ISDS Tribunal is not restricted from looking at 

claims in relation to water which are based on the article 9.6 minimum 25 

standard of treatment ground, is that right? 

A. That’s correct. 

1510 
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JUDGE DOOGAN: 
Sorry Mr Andrew, I just didn’t quite catch your question.  That means an ISDS 

Tribunal is not invented – 

PETER ANDREW: 
Is not precluded exactly, there’s no jurisdictional limits Sir, that’s my point. 5 

JUDGE DOOGAN: 
Arising from 9.6? 

PETER ANDREW: 
Arising from the annex in terms of impacting on 9.6 claims, yes. 

JUDGE DOOGAN: 10 

All right, thank you. 

PETER ANDREW TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 
CONTINUES: 
Q. Now you say at paragraph 176 in relation to the minimum standard of 

treatment that in recent years these protections have raised concerns 15 

among States and commentators about the undermining of regulatory 

autonomy.  Now I think it’s clear from the jurisprudence of the other 

experts that examined that Article 96 includes due process, but it also 

includes does it not a wider range of regulatory behaviour? 

A. Yes. 20 

Q. And looking at the waste management test which you referred to at 

page 179, waste management being the leading authority, correct?  

There’s reference there I notice it refers to the word unjust arbitrary 

grossly unfair, unjust or idiosyncratic. 

A. Yes. 25 

Q. So it’s a broad term, isn’t it?  Which as you say gives the Tribunal a 

wide discretion does it not? 

A. The – yes, Tribunals, Tribunals will often quote from the waste 

management award, the waste management award I think has tamed 
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the status of – precedence is not the right word, but it’s frequently 

referred to as setting the general standard, but yes, I agree the its 

application to particular facts is a matter that has to be evaluated by a 

Tribunal. 

Q. Your conclusion in relation to MST is it not, is that it continues to 5 

produce controversial outcomes in individual cases, is that where you 

end up? 

A. Yes. 

Q. Now you’ve analysed the Bilcon case.  Do you agree in principle with 

the concerns of the dissenting decision maker Professor McRae about 10 

the chilling effect, the possible impact, the intrusive nature of a wrong 

decision into the, in that case, the Canadian domestic jurisdiction, are 

those valid concerns in your view? 

A. Yes, I think the concerns are valid.  I think there are different, you know 

we were talking about regulatory chill before, I think there are different 15 

possible impacts and when Professor McRae referred to regulatory chill 

and Dr Ridings I think sort of thought that might be a positive thing 

because the effect might be to encourage, and I think I've got this right, 

this is what I wrote down in my notes, the effect might be to encourage 

Judges and Tribunal members and Commissioners and the like, those 20 

exercising sort of administrative and judicial functions to properly apply 

the law, given that it seems that in the Bilcon case the panel did not 

apply the law.  I think my view on that is that Judges and Tribunal 

members and so on, people who exercise those functions are appointed 

to those roles for a particular reason, at least in developed countries like 25 

Canada and I think we can assume that they will endeavour to properly 

apply the law.  My concern about the chilling effect in this type of case 

like Dr Ridings I think it’s a psychological effect rather than an impact on 

policy making and I think the psychological impact is something else.  

So I think they already, I mean I think Judges already try to do their best 30 

to apply their law, they don’t always get it right, but they try and I don’t 

think, sorry, I meant that respectfully – you know, I think the 

psychological effect might be something like well if there’s a foreign 
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investor I don’t want my decision to be scrutinised on the international 

plain and I think that’s a very different kind of psychological effect and 

it’s that kind of potential effect is damaging. 

Q. If you’d just go to paragraph 246 in your scenario 1 in relation to water. 

A. Paragraph? 5 

Q. 246, this is a scenario which envisages an amendment to the RMAA to 

provide a sustainable framework for the management of freshwater 

within every catchment, covering all aspects of freshwater governance, 

values, limits decision making and the like, which recognises the mana 

of iwi and hapū and provides for proprietary rights and responsibilities 10 

such as kaitiakitanga.  Just reading your analysis of that scenario and 

you go through the various national treatment, minimum standards of 

treatment, grounds and possibilities for challenging decisions, do I 

understand you correctly to be saying overall that there seems to be 

considerable scope, given the scenario for investors to challenge Māori 15 

concepts and processes and Māori participation in RMA type decision 

making? 

A. I'm not sure that I would say it’s considerable scope, but scope and the 

reason for that is that one of, one of the objectives of the minimum 

standard of treatment is to ensure justice for foreign investors.  But 20 

that’s a basic concept that I think we can all accept.  But it has 

developed into something more than that and that development has 

been recognised by the Tribunals and the Merrill & Ring Tribunal is one 

example of that and I attached that case to my affidavit.  Where 

Tribunals have talked about – you know, these agreements are not just 25 

about ensuring justice for investors anymore, they’re a part of a wider 

movement towards facilitating globalisation, establishing minimum 

standards of regulatory conduct to facilitate business and so on, and I 

don’t think it’s an overstatement to recognise that, because it has been 

recognised at the highest level by the arbitrators.  So looking at it in that 30 

light, a proposed co-governance framework like the one that was 

contemplated in this case study struck me as potentially problematic 

because it doesn’t fit neatly with that model and with those objectives.  
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How this will play out under the TPP I don’t know, because you know 

and I think we should be a bit balanced about this, I do have some 

concerns about how the minimum standard of treatment is phrased in 

the TPP, but I also recognise that in the preamble there are some 

changes which could be seen as trying to adjust that balance that I've 5 

been talking about that sort of pushed towards globalisation and 

facilitating business and all the rest of it.  I think there is greater 

recognition in the preamble that a balancing of rights is needed.  How 

that will play out in a Tribunal I don’t know, I just don’t know. 

Q. So are you referring to the expressed recognition in the preamble in the 10 

right to regulate? 

A. Yes, yeah, and the recognition of cultural diversity within jurisdictions, 

which is not a concrete obligation but it is still relevant to the 

interpretation of – 

Q. But the point is there’s risk of tension between these concepts is there 15 

not and opportunity to challenge them in particular circumstances? 

A. Yes, there is that tension.  I agree with that and I think that’s where the 

special Rapporteur and others are trying to get at is that we’re sort of 

heading in different paths in a way, you know, there is greater emphasis 

on indigenous rights in a certain forum, much greater emphasis than 20 

there was 20 years ago, say, but other things also happening in other 

forums, so just exactly how those things are going to reconcile it’s 

difficult to predict. 

1520 

Q. Okay.  Finally, did I hear you say this afternoon that just in terms of a 25 

conclusion it’s your view that it’s essential to revisit the standard Treaty 

template clause? 

A. Yes that’s my conclusion. 

Q. Yes. 

A. Yes. 30 

Q. Yes, thank you Professor. 

JUDGE DOOGAN: 
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Kia ora Mr Andrew, thank you. 

MIKE HERON: 
Sir, could I go now bearing in mind time, otherwise we’re going to run out of 

time? 

JUDGE DOOGAN: 5 

All right. 

MIKE HERON: 
I presume professor is only available today. 

JUDGE DOOGAN: 
Yes, until the panel tomorrow afternoon that’s correct. 10 

MIKE HERON: 
Okay. 

JUDGE DOOGAN: 
Just before you start, I’ll just check with Ms Sykes. 

ANNETTE SYKES: 15 

I only have about three questions left after my friend but I'm happy to go at the 

end of the day if that’s available. 

JUDGE DOOGAN: 
I'm happy if you’re happy. 

MIKE HERON: 20 

Thank you very much.  At what stage do you want to take a break Mr Chair? 

JUDGE DOOGAN: 
I think if we break at say in about 10 minutes – 

MIKE HERON: 
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All right. 

JUDGE DOOGAN: 
– or maybe 15 minutes just to have a quick break then if that’s all right. 

MIKE HERON: 
Excellent, thanks. 5 

(15:21) MIKE HERON TO ASSOCIATE PROFESSOR 
AMOKURA KAWHARU: 
Q. Associate Professor, do you mind if I just call you professor it’s quite a 

mouthful, is that okay? 

A. Sorry, I don’t mind at all. 10 

Q. It’s an elevation.  The Treaty Exception if we can just deal in general 

terms you have acknowledged it’s unique in trade agreements I think. 

A. It is unique.  I'm not aware of anything remotely like it.  It’s unique for 

two reasons: one, it’s a specific exception for indigenous people that’s 

unique; it’s also unique because it’s self judging. 15 

Q. Yes.  And the Crown had led evidence that it’s the only country specific 

exception in the general exceptions and it’s the only one favouring 

indigenous peoples, you have I think noted that. 

A. Yes that is correct, yes. 

Q. And essentially in your words at paragraph 96 you say, “It enables a 20 

form of positive discriminatory treatment,” I think the words you use. 

A. Yes. 

Q. Is that right? 

A. Yes. 

Q. And you have said it demonstrates leadership by New Zealand in 25 

recognising the interests of indigenous peoples. 

A. Yes, yes that is my view.  I think it does demonstrate leadership.  I mean 

if I put my international law hat on and pretended I wasn’t from 

New Zealand I would be impressed, yes. 

Q. And I mean without even needing to pretend you were impressed it is 30 

impressive isn’t it, we’re the only ones who have done it? 
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A. I agree I do think it is impressive and I don’t know what’s happened am I 

shouting? 

Q. I'm not sure it sounds fine. 

A. Okay, okay.  You know and one of my responses to Professor Kelsey’s 

comments during the examination of her evidence I thought it was unfair 5 

to deny that leadership, you know, even leaders make mistakes.  Good 

leaders acknowledge them, yes. 

Q. And I mean it’s also unfair isn’t it when you – if you were talking in 

public, I'm not saying you were but let’s say one was talking in public 

about TPP and the Treaty Exception, it would be unfair to leave those 10 

aspects out wouldn’t it when you’re talking in an expert sense of what 

this is all about? 

A. If I was talking in public about the Treaty Exception? 

Q. Yes, or if an expert was talking in public, it’s rather hypothetical, but it 

would be fair wouldn’t it to point out the points I’ve just run through and 15 

you’ve acknowledged?  Too hypothetical? 

JUDGE DOOGAN: 
I think you’re – as I understand it you’re trying to – I think if you want to make 

question in relation to Professor Kelsey’s evidence then probably – 

MIKE HERON: 20 

I probably don’t need to.  I’ve probably made the point.  I’ll rephrase it. 

JUDGE DOOGAN: 
All right. 

MIKE HERON: 
– let me think, to something else.  Spend the time prolifically or more – 25 

JUDGE DOOGAN: 
All right. 

MIKE HERON TO ASSOCIATE PROFESSOR KAWHARU CONTINUES: 
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Q. And we know you’ve expressed reservations and I want to come to 

some of those so I'm not diminishing those.  You summarised it I think 

at your para 268 as a broad summary of the reservations you have. 

A. Yes. 

Q. I just want to test, you listened to I think Dr Ridings opening statement 5 

and say where you’ve pointed out in your opening just is it in a general 

sense do you accept her summary and opening of where you agree and 

where you disagree? 

A. I thought Dr Ridings indicated points of disagreement which are – I 

didn’t really feel really were points of disagreement. 10 

Q. Sorry I'm trying to short circuit things – 

A. Sorry. 

Q. – rather than going through each and every one but I can do that.  For 

example, she said, “The experts agree the Treaty Exception – 

A. Right, yes. 15 

Q. That sort of effect. 

A. That part, yes. 

Q. Do you think she fairly summarised – 

JUDGE DOOGAN: 
Sorry, just for the record which part? 20 

MIKE HERON TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 
CONTINUES: 
Q. Yes, the experts all agree the Treaty Exception covers the entire 

agreement.  It’s an exemption from all the provisions.  The exception is 

self judging.  It’s for New Zealand to consider whether a measure is 25 

necessary.  Those sorts of things.  There’s a good faith element to this.  

So far all experts are in agreement on that point? 

A. Yes, yes. 

Q. And for example she said that you support her view that an annulment 

of setting aside maybe made where there is a manifest excess of 30 

powers. 



605 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

A. Manifest excess of powers is an explicit ground for annulment under the 

exit convention, so if the proceedings were conducted under the exit 

arbitration rules then that would be a ground for setting aside. 

Q. Right.  Dr Ridings said that you supported her view that the term “Māori” 

is likely to be given a wide interpretation and include iwi and hapū. 5 

A. Yes. 

Q. And – 

A. I thought that was my interpretation. 

Q. Beg your pardon, was it?  I’ll give you credit for that. 

A. Thanks.  No it was hers, all right it’s both of ours. 10 

Q. It was hers? 

A. Yes. 

Q. You can both have it. 

A. We’ll both have it. 

Q. Where a foreign investor is bringing an investment claim on the grounds 15 

of having suffered to the investment, the treatment of Māori will 

ultimately be compared to the treatment of the foreign investment 

bringing the claim won't it? 

A. Yes, yes. 

Q. And that’s pretty easy when we’re dealing with the most favoured nation 20 

or the minimum standards. 

A. National treatment. 

Q. National treatment, I beg your pardon.  It’s just the two sides of the 

same coin, you agree with that? 

A. Yes. 25 

Q. And I’ll come back to that, but in essence if the investor proves its claim 

under those heads we have been treated less favourably, they in effect 

prove the exception don’t they? 

A. Yes, yes that’s right.  So I think it wouldn’t be automatic but I think I get 

what you’re trying to say. 30 

Q. Yes. 
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A. So if a Tribunal was dealing with a national treatment claim and a 

breach was proven a Tribunal would have to accept the application of 

exception. 

Q. That’s right. 

A. Is that what you’re saying? 5 

Q. That’s what I'm saying.  

A. Yes I agree with that. 

Q. It just follows doesn’t it. 

A. It follows, one follows the other exactly. 

Q. Yes. 10 

A. Yes. 

Q. And – 

A. I mean WTO jurisprudence the appellate body has said you can't just 

leave it there you have to go and do the analysis but it’s – 

Q. Clearly. 15 

A. – perfunctory. 

Q. Yes. 

A. Yes, yes. 

Q. Thank you.  And it’s in the case of some of the other obligations where 

it’s not so simple for example expropriation or performance 20 

requirements, is that fair? 

A. Expropriate, yes.  Performance requirements, it depends because 

performance requirements can also involve and often do involve 

discrimination which is why in the annexes of nonconforming measures 

for example you find reservations for both performance requirements of 25 

national treatment, so performance requirements would include things 

like, “You must employ Māori.” 

Q. In that case it might be pretty simple – 

A. It might be. 

Q. – if you prove a breach, you prove the exception as well. 30 

A. Could potentially be. 

Q. Is this a suitable time? 
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JUDGE DOOGAN: 
Yes, if that works for you.  Thank you, we’ll come back in 15 minutes, kia ora. 

HEARING ADJOURNS: 3.30 PM 
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HEARING RESUMES: 3.49 PM 

MIKE HERON TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 
CONTINUES: 
Q. Professor, just continuing on that theme about Dr Ridings’ summary and 

your evidence.  I think you agree with her that the treatment would not 5 

be limited to commercial treatment as was initially apposited by 

Professor Kelsey to your para 57 I think? 

A. Yes.  I think there are three possible interpretations of more favourable 

treatment.  One of them was mentioned kind of in passing by 

Professor Kelsey in her sixth affidavit and it suggested that a more 10 

favourable treatment would be limited to commercial measures and she 

didn’t develop that argument and I left it behind completely because I 

didn’t think it was plausible, any kind of measure is relevant. 

Q. And we just come to this point of disagreement between yourself and 

Dr Ridings.  I think you take the view she has an overly broad 15 

interpretation of the more favourable treatment accorded to Māori that 

those – that phrase and she responds and says well that is exactly the 

purpose of the exception and I want to just ask you some questions 

about that and I wonder if we could have the clause up would be good.  

Do you see there it says, “Nothing in this agreement shall preclude the 20 

adoption by New Zealand of measures it deems necessary to accord 

more favourable treatment.”?  That’s the phrase we are focusing on, 

aren’t we? 

A. Yes. 

Q. And if I understand you correctly, are you saying that if New Zealand 25 

adopts a measure that it deems necessary, it says that we need to do 

this to accord more favourable treatment to Māori.  You say the Tribunal 

can look at whether it actually provides more favourable treatment to 

Māori? 

A. That’s my interpretation, correct. 30 

Q. Okay.  So that let’s say that if we develop that that New Zealand adopts 

a measure that it says by its process, might be legislative, policy, so it’s 
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a measure and it says this is necessary to accord more favourable 

treatment to Māori.  Are you saying that the Tribunal will need to assess 

whether in fact it works? 

A. It works in what way? 

Q. Whether it actually gives results in more favourable treatment? 5 

A. That’s my view.  So the Tribunal would look at whether the measure is 

within the scope of application of the exception.  But the Tribunal would 

not look at the necessity of that measure for a purpose.  I think one of 

the problems of the drafting of the clause is that it says, “Including in 

fulfilment of its obligations under the Treaty.”  So in other words more 10 

favourable treatment is in itself a policy purpose.  Nonetheless when 

Tribunals look at exceptions they look at the point of the exception.  The 

point of this exception is not to accord more favourable treatment to 

Māori.  It’s to allow the Government to fulfil its obligations under the 

Treaty of Waitangi, and otherwise accord more favourable treatment to 15 

Māori.  And that more favourable treatment I think needs to be a 

legitimate sort of kind of treatment – 

Q. Well we – 

A. – so that – sorry, so the Tribunal wouldn’t assess whether or not another 

measure was necessary to achieve that outcome. 20 

Q. But doesn’t the impact of your interpretation remove the phrase “it 

deems necessary” from the effect or from having effect because if 

New Zealand says, “This is a measure that we deem necessary to 

accord more favourable treatment,” and you say, “The Tribunal can look 

at whether it actually achieves that,” then you wouldn’t bother putting “it 25 

deems necessary,” in there, it becomes redundant. 

A. I don’t think that’s correct.  I think there’s – I mean I don’t think the 

purpose – I don’t think a Tribunal would approach it so broadly.  I don’t 

think it would allow New Zealand to get away with that kind of 

interpretation it’s just too broad. 30 

Q. Right. 

A. The word “it deems necessary” is understood as allowing the State to 

self assess the necessity of a measure but that’s it.  So in other words, 
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the Tribunal doesn’t have to consider whether another means was 

available to accord that more favourable treatment. 

Q. Well what does – if the clause as it reads makes it clear that the 

measure, the adoption by New Zealand of a measure immediately 

followed by “it deems necessary to accord” isn’t it arguable that the key 5 

there is not whether it does actually accord but whether it is genuinely 

deemed to be directed at according more favourable treatment? 

A. I understand the proposed interpretation but I don’t agree with it. 

Q. And what I'm asking you is, you’ve heard Dr Ridings on that, isn’t that a 

tenable interpretation of this clause? 10 

A. I’d say that you could read the wording that way but it’s highly unlikely 

that an International Tribunal would do that because of the 

understanding of self judging exceptions in international law and 

because of the understanding of the meaning of “necessary” in a 

necessity test.  In my view, a Tribunal would look at the necessity of the 15 

measure only and not how that related to the treatment to Māori, you 

know, for the purpose of the Treaty of Waitangi or whatever. 

Q. See I – 

A. So you’re saying that it’s – I mean I understand the argument and I 

agree you could read those words that way but I doubt very much that 20 

an International Tribunal would be prepared to go that far because it’s 

not consistent with the way that these types of provisions are 

approached.  It’s not consistent with the understanding in similar 

agreements of the word “necessary”, “it deems necessary” that’s not 

how it’s understood. 25 

Q. That phrase is clearly self judging isn’t it? 

A. In my view it is clearly self judging.  It’s clearly self judging and I just 

don’t think there’s any disagreement about that. 

Q. That’s right.  So what I'm suggesting to you is, whilst you not, you and 

I'm not doubting the force with which you hold your view, it is a 30 

reasonable and tenable view to say, as Dr Ridings does, that the key 

there is this adoption by New Zealand of measures it deems necessary 

to accord.  The reading of that is not whether the measures actually 
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achieve more favourable treatment but whether New Zealand deems it 

necessary to accord those measures and I'll come to the limits on that, 

but do you understand what I'm putting? 

1600 

A. I do understand.  I think it’s a reasonable interpretation of the words 5 

used in the Treaty exception if divorced from the meaning of those 

phrases and words in international law. 

Q. Okay. 

A. So that’s my answer I think to your question. 

Q. Okay, thank you, and the limitation that Dr Ridings puts on it, is good 10 

faith.  You can’t have a bogus situation.  We deem it necessary to 

accord more favourable treatment to Māori to ban the investment from 

Shanghai Chang Peng and to South Island dairy farms and that’s to 

help, for example, employment of Māori in the South Island.  The good 

faith limitation as Dr Ridings says is the limit on it or is a real limit on it, 15 

do you understand what I'm saying? 

A. I agree that good faith applies.  It’s an obligation under international law, 

but I don’t see how acting in good faith changes the clear terms of the 

exception.  If you apply your logic to this exception then you’d apply the 

same logic to the security exception and you know, I just – when you’re 20 

dealing with a security exception which is also self-judging, my opinion, 

and I think this is backed up by sufficient international jurisprudence, 

that exception is subject to good faith.  So I don’t think that issue is 

debateable, but a Tribunal when looking at the security exception, the 

self-judging security exception would apply the scope of application, the 25 

terms of that exception very strictly, precisely because it is self-judging 

and because it gives so much discretion to States. 

Q. Well, I suppose we can go around on this, but it’s pretty clear there are 

two different views here, yours and Dr Ridings, but I think you agree that 

Dr Ridings one is not irrational or unreasonable is it? 30 

A. I would never say that of Dr Ridings. 

Q. So the answer is, “I would never say that about Dr Ridings,” so I think 

that’s a yes, is it? 
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A. I think there is another possible interpretation of more favourable 

treatment that’s perhaps being overlooked which is my first proposed 

interpretation and I don’t think that helps your proposed interpretation. 

Q. Okay, well, if I just – and you know these better than me, but when 

you’re thinking about the interpretation of this clause, of course you’re 5 

thinking about the interpretation principles under the Treaty and the 

Vienna Convention, the ordinary meeting in context and in light of the 

object and purpose? 

A. That’s right. 

Q. And you’ll remember the specific references in the preamble which you 10 

commented on, I think, starting at page 39 of your affidavit.  Do you 

recall what I'm talking about there?  I beg your pardon, paragraph 39.  If 

I can just – 

A. Yes. 

Q. – take you to 39, at the bottom you’ll see there, “The preamble of the 15 

TPP explicitly recognises the inherent right of the State parties to 

regulate so as to safeguard public welfare and protect legitimate public 

welfare objectives,” right? 

A. Yes. 

Q. So then in para 40, “Further relevant context from the preamble is the 20 

recognition of the importance of cultural identity and diversity among 

and within the parties,” et cetera? 

A. Yes. 

Q. Correct? 

A. Yes. 25 

Q. And in 41, I think there’s the point we made already that the text itself 

shows that New Zealand accords a high degree of significance to its 

Treaty of Waitangi obligations to Māori through the self-judging 

exception and the agreement on interpretation. 

A. Yes. 30 

Q. And what I just want to put to you is that bearing in mind those things, it 

makes in my submission to you Dr Ridings’ interpretation one which is 
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not just reasonable, but a fair conclusion on the words of the text, 

doesn’t it? 

A. That’s not – I wouldn’t go that far.  I think you’ve skipped over 

paragraph 38 where I talk about the objectives stated in the preamble – 

Q. Yes. 5 

A. – for promoting economic integration. 

Q. Right. 

A. That is what motivated the State parties to sign this, it wasn’t to 

preserve their regulatory autonomy and so on, but they recognise that in 

promoting economic liberalisation they shouldn’t go so far as to 10 

undermine the sovereign right to regulate.  So when I approached my 

interpretation of more favourable treatment I considered very carefully 

that balancing of interests and I came down to the two interpretations 

which I thought were plausible and those were the two interpretations 

I've discussed in my written brief and I prefer the broader interpretation 15 

of those two, not the one that you’re proposing, on the basis of this, 

balancing of interests in the preamble, I think that gives support to my 

broader interpretation.  The risk though – I suppose – well there are a 

couple of things, so I think we should fairly acknowledge the preamble, 

because that express recognition of the right to regulate as I understand 20 

was hotly contested during the negotiations.  I mean I know they were 

secret, but there was a lot of discussion about that, so I think that’s a 

victory for sovereign rights to regulate.  But I don’t think we should take 

it so far.  So with the two interpretations which I think are plausible, I 

think the better view is my broader interpretation, not the one that we’ve 25 

been discussing now rather than the more limited one, which deals with 

Māori herein an economically competitive situation with the investor.  So 

that’s how I would use that preamble understanding but I wouldn’t, I 

don’t think I'd be prepared to go further than that. 

Q. Okay, can I just point out and you, no doubt, have thought about it ,but 30 

the Treaty exception has got nothing to do with economic integration, 

has it? 

A. Well none of the exceptions promote economic integration. 
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Q. So when you read the exception itself – 

A. Yes. 

Q. – wouldn’t you be thinking in particular about the purposes that were 

mentioned by me, rather than necessarily economic integration or is that 

not correct? 5 

A. Well you’re applying the text of the Treaty exception. 

Q. When you’re looking at the Treaty exception, you referred to economic – 

A. Oh, right, okay, so when you’re interpreting the Treaty exception – 

Q. Yes. 

A. – the Tribunal would have to consider the objectives of the agreement. 10 

Q. Yes. 

A. That’s the requirement of the Vienna Convention and in interpreting any 

uncertainty the Tribunal has to try and consider what those objectives of 

the agreement are, the advancing that TPP as far as I'm concerned is 

that in that consideration a Tribunal can balance competing interests.  In 15 

contrast, in earlier free-trade agreements, the preamble tended to say 

things like, “This is all about economic integration only,” and Tribunals 

took that into account in their interpretation of obligations like minimum 

standard of treatment.  They’ve also taken them into account in the 

interpretation of exceptions provisions and come down quite often in 20 

favour of sort of pro investor if you like, interpretations.  I don’t think that 

Tribunals can get away with that quite so easily, but I don’t think that 

they are required to forget a fundamental objective of this agreement, 

which is an economic one. 

1610 25 

Q. All right, that’s fair.  So if you’re right, just coming back to your broader 

(but not as broad as we would say) interpretation the self judging aspect 

of why the measure is necessary, do you say that’s solely restricted to 

the choice of measure? 

A. No I don’t I think – well hang on, yes sorry I was thinking of something 30 

else.  Can you repeat the question please? 

Q. Yes sure. 

A. Yes. 
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Q. Because the words are clearly there aren’t they for a reason.  It doesn’t 

say for example measures which accord more favourable treatment, it 

says – 

A. So which words are we talking about sorry I'm lost. 

Q. I beg your pardon, 29.6 sorry. 5 

JUDGE DOOGAN: 
Sorry Mr Heron, Associate Professor had asked you to repeat the question 

which was a slightly different question as to where you were heading. 

MIKE HERON: 
Absolutely.  I’ll repeat – 10 

JUDGE DOOGAN: 
Do you remember your previous question? 

MIKE HERON: 
I think I do. 

JUDGE DOOGAN: 15 

Okay. 

MIKE HERON TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 
CONTINUES: 
Q. And that was that where we started was if you’re more broader – 

JUDGE DOOGAN: 20 

There’s the self judging – the question was, is the self judging aspects solely 

restricted to the choice of measures. 

MIKE HERON: 
Measure that – 
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JUDGE DOOGAN: 
Right.  That was the question Professor Kawharu wanted repeated. 

MIKE HERON TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 
CONTINUES: 
Q. Yes, thank you. 5 

A. Okay.  This self judging relates to the assessment of the necessity of 

the matter. 

Q. Right.  And the assessment – so the – 

A. And the importance of that and it is really significant is that that need for 

a measure is not reviewable and it’s not subject to a necessity test. 10 

Q. Well can I ask you to reflect on that because why would a Tribunal, an 

Investor State Tribunal have any cause to consider whether the 

measure was considered necessary, it simply has to determine does the 

measure cause loss and then is it covered by this exception.  I'm just 

curious as to what the Tribunal would be looking into as to whether 15 

New Zealand considered the measure was necessary on your 

interpretation but that’s the self judging aspect.  Can you help me as to 

your thinking there? 

A. I'm not sure I follow what your thinking is. 

Q. Yes sure. 20 

A. So we have to establish a breach, I understood that. 

Q. Yes. 

A. Then we come to the exception and you’re asking what is the role of the 

Tribunal. 

Q. Yes, and you’ve said that the self judging part is limited to whether 25 

New Zealand says the measure is necessary – 

A. Yes. 

Q. – and it stops there.  How does that work? 

A. Well that’s an interesting question and it goes to the drafting of this 

provision and I hinted at that before where it’s slightly unusual in that the 30 

policy objective is somewhat obtuse.  But despite that I don’t accept just 

based on practise and despite the balancing of interests in a Preamble, I 
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find it very difficult to accept the point that you’re trying to get to which is 

that a Tribunal would skip over the need to make sure that the measure 

accords more favourable treatment to Māori. 

Q. Well might they say, we need to look at whether New Zealand deems 

this measure necessary to accord more favourable treatment not for 5 

something else, but does New Zealand deem it necessary to accord 

more favourable treatment to Māori.  I mean you must read those words 

– 

A. I would suggest – 

Q. – together mustn’t you? 10 

A. I – well, I don’t.  Again, I mean I just don’t agree with that. 

Q. Sure. 

A. I just – I mean that’s not how the security exception which was the only 

other self judging exception I'm aware of and that’s an extremely 

common self judging exception.  I'm just – it’s not how it’s interpreted.  I 15 

believe that a Tribunal would say, “Does this measure accord more 

favourable treatment in respect of Māori – more favourable treatment to 

Māori in respect of matters covered by this agreement?  Does it do 

that?.”  New Zealand gets to decide and the Tribunal won't even 

consider whether it was necessary for New Zealand to do so, subject to 20 

the good faith requirement that it was a legitimate policy. 

Q. I still can't see how a Tribunal could consider the necessity of 

New Zealand doing something that it’s done but rather mustn’t it look 

and perhaps I'm into submission I’ll move. 

JUDGE DOOGAN: 25 

Well I think we’ve – 

MIKE HERON: 
We’ve covered it off. 

JUDGE DOOGAN: 
– got a clear answer here.  Leave – 30 
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MIKE HERON: 
Yes, thank you. 

SIR DOUGLAS KIDD: 
We’re heading towards being confused (microphone switched off – 16:15:47). 

MIKE HERON: 5 

Yes, we’ll move on. 

MIKE HERON TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 
CONTINUES: 
A. I would to accept your argument but I just – 

Q. Well by all means do. 10 

A. – find it – well I just don’t feel like I can do that. 

Q. Feel free. 

A. I really don’t feel I can do that. 

Q. Okay, thank you.  No, no I’ll keep going.  If we deal with paragraph 2 I 

think we’ve got to the point that, and I think you said it in your opening, 15 

“Look what does all this matter – 

A. Yes. 

Q. – because the Investor State Tribunal is bound not to interpret the 

Treaty of Waitangi.” 

A. That’s right, yes. 20 

Q. Okay.  So at least everyone’s clear now that the Investor State or 

State to State just doesn’t get into the interpretation of the Treaty, fair? 

A. Fair.  Yes, fair. 

Q. Thank you. 

A. I think it would be helpful for a Tribunal to have a well written 25 

paragraph 2.  It would help direct the Tribunal to understand its capacity 

to apply domestic law.  It would be helpful but is it essential.  I mean 

that’s the conclusion that I reached when thinking about this and 

thinking about Dr Ridings further opinion.  I'm getting a bit frustrated with 

having to deal with more argument about this clause and I just kind of 30 

well forget about it, what’s the effect if we actually didn’t have it at all.  
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The substantive stuff is all in paragraph 1.  The role of the Tribunal or 

Panel is in paragraph 1. 

Q. And can I please – thank you.  You say that, and you have said again, 

that with careful drafting the ambiguity if there is one could easily have 

been avoided and I just wanted to ask you about that.  Have you come 5 

across situations in your legal career when you have something that you 

think works, appears to work, it’s been accepted and then you have to 

balance up, well do I raise the issue of trying to improve this or do I 

leave it as it is in a position I think works?  Have you dealt with that 

situation? 10 

A. Yes I have dealt with that. 

Q. Yes. 

A. Yes. 

Q. I mean when you’re writing and – 

A. Yes. 15 

Q. – academic articles, when you’re publishing – 

A. Yes. 

Q. – and when you’re lecturing, when you’re in a commercial practice as 

you were, right? 

A. Yes, yes. 20 

Q. Have you been in situations and perhaps this is more directed at your 

early commercial practice where international agreements are being 

negotiated, different cultures, languages, concerns have you? 

A. Yes. 

Q. Have you practiced in that area or you have often? 25 

A. I have, yes in my role when I was working at Vodafone it was to deal 

with those types of contracts in the dispute resolution clauses in them. 

Q. And do you recall, for example, dealing with the Japanese just by way of 

example? 

A. I didn’t.  Swedish, Italians. 30 

Q. Right. 

A. Yes. 
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Q. But I just put this proposition to you which comes from my practice in 

Japan and international finance in Tokyo, it’s not unheard of to debate 

the moving of a comma – 

A. Yes. 

Q. – and have to articulate and explain and justify. 5 

A. Yes. 

Q. Does that sound fair to you? 

A. It sounds familiar, yes.  Sorry, yes. 

Q. So if you had a unique clause that’s one of its kind and you’ve got it in 

the free trade agreements since 2001 and you’ve managed or you 10 

hoped to convince the Japanese, the US and the other 9 that, “This is 

our bottom line and don’t you try and,” can you understand the dynamic 

there? 

1620 

A. Yes, I can, yes. 15 

Q. And so what’s reasonable for the Crown needs to be seen in that light, 

doesn’t it? 

A. Yes. 

Q. You can’t just say, “Right, well let’s look at the clause in isolation on a 

screen in a vacuum,” – 20 

A. We need to look at how we’re going to be able to pitch it, is that what 

you’re saying? 

Q. Yes, well there’s all that context as well isn’t there, in the real situation? 

A. Yes, I mean I haven’t had any experience dealing with States but I 

imagine it’s roughly similar. 25 

Q. Right, and I put this proposition to you, a good TPPA outcome for 

New Zealand would support investment by New Zealand entities, 

elsewhere, outside of – encourage the right kind of inbound investment 

into New Zealand and maintain reasonable regulatory flexibility for 

future Governments to protect public interest as they evolve over time.  30 

Do you want me to repeat that? 

A. Sorry promote, I think I agree with that statement. 

Q. You agree with it? 



621 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

A. So it’s promoting investment in and out, while still maintaining 

reasonable regulatory autonomy. 

Q. Reasonable regulatory flexibility for future Governments to – 

A. Flexibility, okay. 

Q. – protect public interest as they evolve over time.  Do you agree with 5 

that statement? 

A. I think that’s a good statement, yes. 

Q. That’s a good statement, that’s good, and would you agree that 

achieving this balance of interest, while also securing access for exports 

of New Zealand goods and services into foreign markets is difficult 10 

enough in a bilateral Treaty, let alone a regional one, would you agree 

with that statement? 

A. It’s difficult for New Zealand to achieve a good outcome in a multilateral 

Treaty. 

Q. So… 15 

A. I guess I don’t know, because I'm not involved in that realm.  It sounds 

logical, but I can’t say that I'm commenting on that from my expertise.  

Well, it depends on the parties who are involved actually.  So in a way 

the statements are quite broad.  I think it would be easier for 

New Zealand to achieve a certain kind of outcome with certain countries 20 

and more difficult to achieve a certain outcome of other countries and of 

course, I mean, as you all know, reasonable as a piece of string.  So 

when you ask me what I think, do I agree with that statement that we 

should maintain reasonable flexibility, I do think that we should, but 

maybe what I think is reasonable flexibility is not the same as what 25 

others think, so I just want to add that qualification. 

Q. Yes, sure, I guess what I was putting to you in putting those statements 

is look – 

A. As a general proposition? 

Q. Yes, and the reason why I put them to you is that you wrote them? 30 

A. Oh, did I?  Oh well it sounds perfectly reasonable, thank you. 

Q. Yes, in your 2012 article. 

A. That’s why I agree with you. 
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Q. That’s why you agree with me, but that’s very helpful, published in the 

New Zealand Law Journal. 

A. Right. 

Q. You recall writing that? 

A. Not really, I've written so much. 5 

Q. All right. 

A. Okay, yes, I think I do. 

Q. Okay. 

A. Yes. 

Q. I do, it was – 10 

JUDGE DOOGAN: 
Sorry, Mr Heron, can I just clarify, we’re talking about the statement you first 

made about the – reasonable for the Crown in those outcomes. 

MIKE HERON: 
Both the statements I've read out. 15 

JUDGE DOOGAN: 
Which was the second? 

MIKE HERON: 
“Achieving this balance of interest while also securing access for exports of 

New Zealand goods and services into foreign markets is difficult enough in a 20 

bilateral retrieving let alone a regional one.” 

JUDGE DOOGAN: 
All right, thank you. 

MIKE HERON TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 
CONTINUES: 25 

Q. Do you recall you wrote those in 2012? 

A. In the New Zealand Law Journal, I think, I think that was a note on the 

then leaked text of the TPP investment chapter. 
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Q. Yes. 

A. And I was motivated to bring that area of law which I think was 

important, to the attention of the New Zealand legal profession and I 

think in fairness if I read it again, I'd probably say some things I didn’t 

like about what I saw. 5 

Q. Yes. 

A. Yes. 

ANNETTE SYKES: 
Can we have the benefit of the article on the record please? 

MIKE HERON: 10 

Of course. 

JUDGE DOOGAN: 
Yes. 

ANNETTE SYKES: 
I won’t object to new material being brought in at late stage, we’re not unkind 15 

like some. 

MIKE HERON: 
No, no, I – 

JUDGE DOOGAN: 
That’s very reasonable Ms Sykes. 20 

MIKE HERON: 
Very reasonable. 

MIKE HERON TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 
CONTINUES: 
Q. But my point is not to produce the article, but by all means, my point 25 

Professor is just simply context that you agree with, right? 
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A. Yes, yes. 

Q. Reasonable depends on the context that we’re in here of TPP, right? 

A. Could I read the sentences that follow what you read out? 

Q. Yes, sure, no, absolutely. 

A. “The leaked investment chapter for the TPPA is very clearly based on 5 

the United States 2012 model Treaty which reflects its balance of 

interests.  Within this framework New Zealand negotiators will have to 

work hard to ensure that the outcome reflects New Zealand interests 

too.”  So I think that’s what I was getting at.  I totally appreciate that 

New Zealand needs to be part of the world.  I'm not one of those people 10 

who thinks we should stay outside the tent and obviously I think that we 

should try and protect our interests as much as possible and those 

endeavours. 

JUDGE DOOGAN: 
Sorry, the passages just referred to are on what page of the article? 15 

MIKE HERON: 
Right at the end there, under the balancing of interests, it’s page 344. 

JUDGE DOOGAN: 
All right, thank you. 

MIKE HERON: 20 

It talks about a good TPPA outcome. 

MIKE HERON TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 
CONTINUES: 
Q. Thank you Professor.  I'll come to some of the points you make about 

the Treaty and developments in the Treaty that is TPP which as a 25 

general proposition are positive developments in terms of risk or 

clarifying or restricting the rights of investors, is that right? 

A. Yes, that’s right. 
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Q. And I'll go through some of those in a moment.  You agree as 

Dr Ridings does, that Tribunals have retreated from the view that 

investors could expect a high degree of regulatory stability? 

A. Yes, I think that’s correct. 

Q. And general statements of policy position for example wouldn’t be 5 

sufficient to leave to legitimate expectations? 

A. I think that’s also correct, yes.  The concept of legitimate expectations 

first appear in the Tecmed case which I cited in my written brief and in 

that award the Tribunal adopted a very expansive notion of fair and 

equitable treatment and the concept of legitimate expectations.  10 

Perhaps I just want to explain this a little bit, because that gave rise, that 

Tribunal’s interpretation of legitimate expectation which was basically an 

expectation of perfect regulation for the lifetime of an investment was 

heavily criticised and gave rise to a lot of the criticism in this field, when 

in fact the retreat started to happen fairly quickly.  So going back to your 15 

point, yes I do agree that it’s highly unlikely that a Tribunal would go 

back to that position unless the Tribunal members want to be heavily 

criticised which is probably what would happen. 

Q. Could I just come to – 

JUDGE DOOGAN: 20 

Just before your next question, that document is reference #A042, that article. 

MIKE HERON: 
Thank you.  Again I don’t have no desire to produce it – 

JUDGE DOOGAN: 
You’ve done it now. 25 

MIKE HERON TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 
CONTINUES: 
Q. I've done it, sorry.  I want to quite briefly deal with case studies, because 

I think you agree that there’s a lot of hypotheticals and whatever case 

we need to deal with we need actual facts and specifics don’t we? 30 
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A. That would be helpful. 

Q. Right, and we can all think of examples and you helpfully have 

considered the Matauri X case, the Māori Land Court decision, did you 

know that His Honour was the Judge?  Is that a total coincidence? 

ANNETTE SYKES: 5 

Sir, I should disclose my interest too, I was the initiating counsel for the 

original inquiry, so… 

ASSOCIATE PROFESSOR AMOKURA KAWHARU: 
That was pointed out to me. 

MIKE HERON TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 10 

CONTINUES: 
Q. And so, I mean we’re fortunate to have His Honour here, but – 

JUDGE DOOGAN: 
I won’t be giving evidence. 

MIKE HERON TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 15 

CONTINUES: 
A. I was trying to think of an example of a Te Ture Whenua case where 

there was an investment situation and that’s the only one that I could 

think of. 

1630 20 

Q. Although it has to be hypothetical as Matauri X – 

A. Yes. 

Q. – on my best reading doesn’t involve any foreign investor? 

A. No, that’s right. 

Q. And in fact His Honour granted the application. 25 

A. Yes, yes, that’s right. 

Q. So it didn’t go against the investor. 

A. Yes, yes. 
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Q. But the point that – so we’re really in the hypothetical, but the point that 

Dr Ridings makes and I think you say, well you disagree, but the 

investment chapter applies and this is article 9.2, to measures adopted 

or maintained by the Central, Regional or Local Governments or 

authorities of that party. 5 

A. Yes. 

Q. That’s right isn’t it? 

A. Yes, that is right. 

Q. So at least from Dr Ridings’ perspective that if a Court decision isn’t a 

measure under the Treaty exception well it’s not a measure under the 10 

investment chapter. 

A. The reason why I disagree with that opinion is because that language 

has been used in Treaties under which claims have arisen based on 

judicial acts. 

Q. Well I suppose we are yet to see – 15 

A. And that’s – 

Q. – in terms of this investment chapter. 

A. That’s right, that’s right, but I'd go further and say that’s almost 

impossible to accept because the minimum standard of treatment 

developed originally around judicial acts, that was its starting point.  It 20 

has not expanded to cover the whole gamut of Government action, 

regulatory measures.  So – 

Q. So if it’s a measure for article – for the investment chapter, surely 

logically it’s going to be a measure for the Treaty exception, isn’t it? 

A. The problem I have with that is that it’s kind of semi generous, so if we 25 

look at the minimum standard of treatment and accept that it’s defined 

by reference to customary international law, it has this discussion or 

basic description of due process and all the rest of it, which is nothing to 

do with – well can include measures, then I think that provision would 

have to be interpreted on the basis of its own terms, but with an 30 

exception like the Treaty exception it refers to measures and the word 

measures generally is defined in the first part of the TPP is referring to 

what we’d normally think of as measures that excludes judicial acts. 
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Q. Well it doesn’t mention judicial acts, it says – 

A. No, but the run of the things that are included in that exception – 

Q. They aren’t judicial acts I think is that your point? 

A. I think what I'm getting at is that the definition of measures in 

chapter one, if I can find it, includes any law regulation procedure 5 

requirement or practice, that it doesn’t obviously suggest to me that it 

includes judicial acts. 

Q. But it wouldn’t be a stretch to say that Te Ture Whenua is a measure 

because it’s a law though, would it? 

A. It’s a measure, that’s right, but the measure itself isn’t at issue and the 10 

hypothetical that I was giving, it’s not the measure at issue.  It’s the 

judicial act and judicial acts on the face aren’t covered by the Treaty 

exception.  I think we could come up with a way of getting around that.  I 

think we’ll just have to. 

Q. A creative argument – 15 

A. This is some kind of creative argument, yes. 

Q. Right. 

A. I think we’d have to because otherwise it’s just based on existing 

practice where judicial acts have been a result of claims and this kind of 

language has been not in free-trade agreements but in bilateral 20 

investment Treaties at least.  Tribunals have accepted those claims as 

being applicable, so I think we could possibly get around that.  But again 

it’s a concern with the drafting of the clause and it would be better not to 

have that reference to measures, because measures has a defined 

meaning in the TPP and that makes it difficult to apply the Treaty 25 

exception to judicial acts. 

Q. I understand. 

A. I think but not impossible, I don’t think it’s impossible, it’s just difficult. 

Q. Now Dr Ridings stated that in general you support her view and this is in 

general, the case studies either don’t raise issues of consistency with 30 

New Zealand obligations or if they do is a valid defence under the 

Treaty exception.  Is that a fair summary? 

A. For consistency with New Zealand’s obligations under the TPP? 
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Q. Yes. 

A. I don’t think we agreed on everything in the case studies. 

Q. No, but I think that’s right.  I'm just putting to you what she said that the 

case studies, either your view was, “Well I think this wouldn’t breach the 

substantive TPP obligations,” or you went on to say, “Well it’s likely to 5 

meet the exception if it does breach them.” 

A. I think my conclusion on some of the case studies was that it would be 

difficult for some aspects of those case studies to be included in the 

Treaty exception to the extent that there was a breach.  I think there was 

some difference between us on those issues.  I think we agreed on the 10 

Overseas Investment Act one not being a very convincing one. 

Q. Okay. 

A. I think we had some differences of opinion around the application of the 

minimum standard of treatment, I think we agreed on expropriation.  I'm 

just trying to – I mean there were quite a few case studies and I just 15 

can’t actually remember off the top of my head quite where we fell on 

the individual issues, but I don’t think we were exactly agreed, but we 

were close. 

Q. Yes, close, thank you.  Now can I go to your para 70 please and just 

deal with, you see at para 70 which is page 15 and it runs across to the 20 

top of page 16.  Have you got that there? 

A. Yes. 

Q. And you cite the statement at the top and then you say it’s repeated 

elsewhere in the fact sheet and then 72 you say, “The statements are 

too broad because they suggest that any measure adopted by the 25 

Government to give effect to its obligations to Māori would be covered 

by the exception.”  Now could I ask you to look please at the fact sheet 

itself, now this is Dr Walker’s third affidavit exhibit G, it’s at page 171.  

It’s, sorry, Walker third affidavit, exhibit G, page 171.  Do you have that 

there?  And I think at the start it’s got the quote that you extract key 30 

features, et cetera, you see it, near the beginning?  Sorry, if I can 

approach because I don’t – here it is. 

A. It’s okay, I've got it. 
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Q. You’ve got that? 

A. Yes. 

Q. It’s your exhibit, exhibit 9, page 117, exhibit 9, page 117, so do you see 

you’ve extracted the quote from the overview, haven’t you? 

1640 5 

A. Yes, yes. 

Q. And, can I draw your attention to the detail under the Exceptions?  If you 

see that in the second paragraph it says, “A specific Exception 

recognises the importance of the Treaty of Waitangi to New Zealand, in 

addition to policy flexibility preserved across key areas in TPP.  As a 10 

result et cetera.”   

A. Yes. 

Q. So do you accept that, and this is the Crown position, that whilst 

perhaps the overview didn’t include the words that I’ve drawn your 

attention to now, it’s the combination of the policy or regulatory flexibility 15 

plus the Treaty of Waitangi Exception that leads the Crown to make its 

statement?  Is that fair? 

A. That’s – yes, no that’s fair.  Yes. 

Q. Okay.  So – 

A. Yes, I was extracting as you say from – 20 

Q. From the – 

A. – that. 

Q. Yes. 

A. And that, I mean, you know, it’s on the front page.  It’s the first thing you 

see – 25 

Q. Yes. 

A. – but you’re right you then go on for the explanation and in the 

explanation it’s more whatever. 

Q. It’s more clear. 

A. Clear, yes. 30 

Q. All right, thank you.  I want to just – you are co-author on a New Zealand 

leading text or the leading New Zealand text on arbitration, right? 

A. That’s right. 
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Q. And your co-author is David Williams QC of Bankside Chambers isn’t it? 

A. Yes, yes. 

Q. His expertise in contrast to yours is much more heavily on the practise 

side, if I can put it this way, as a litigator and advocate counsel, 

Queens Counsel, High Court Judge international arbiter. 5 

A. Correct, yes. 

Q. Right? 

A. Yes. 

Q. And the two of you, with the greatest of respect, make for a very 

powerful combination with the academic and the practising international 10 

lawyer, is that a fair statement? 

A. That’s how we see it, yes. 

Q. Yes.  And – what was that? 

A. I just said that’s what we see. 

Q. That’s how we see it?  Well that’s how we see it too.  And you would 15 

know that David Williams, QC travels the world working on these 

international arbitrations mainly now as a Tribunal Member doesn’t he? 

A. Pretty much exclusively now, yes. 

Q. And many of these disputes that he’s sitting on are ISDS aren’t they? 

A. That’s the bulk of his work now, yes. 20 

Q. And you have talked about the concerns that are being raised with ISDS 

but have you ever or would you ever describe the system as being in 

crisis? 

A. No I wouldn’t use that word, no. 

Q. And have you ever got that sense from David Williams QC that – as he 25 

jets off first class that the system’s in crisis? 

A. No, certainly not from David, no.  We’ve had lots of fruitful discussions 

about the state of the system but neither of us would describe it as 

being in crisis. 

Q. Right.  And, do you subscribe to Investment Arbitration the arbitration 30 

newsletter?  I’ve just got some copies.  Do you subscribe to this one? 
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UNIDENTIFIED SPEAKER:  (16:44:00) 
Are you producing this? 

MIKE HERON TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 
CONTINUES: 
Q. Yes, I think we will but just I need to qualify it through the witness. 5 

A. No I don’t think I do.  My – I’ll just say something about how much 

money we get from the university to subscribe, “Too expensive 

practitioners or publications.” 

Q. You might –  

A. I’d note that Wendy Myles QC is someone I’m collaborating with at the 10 

moment. 

Q. So she’s a highly regarded international arbitration lawyer isn’t she? 

A. Correct. 

Q. And I would imagine Mr David Williams QC might have a subscription to 

this kind of thing? 15 

A. I don’t know he seems to have everything. 

JUDGE DOOGAN: 
Sorry Mr Heron this is an interesting discourse but – 

MIKE HERON: 
Yes. 20 

JUDGE DOOGAN: 
– we’ve got a time thing going here. 

MIKE HERON: 
Yes.  We certainly have got a time thing going and I gather less than 

two hours and I'm well within it so – 25 

JUDGE DOOGAN: 
I appreciate that. 
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MIKE HERON: 
– I'm very conscious.  I'm nearly there. 

JUDGE DOOGAN: 
If we want to, you know, discuss the general state of investor state arbitration I 

think there’s a – you know, we can get there. 5 

MIKE HERON: 
Yes. 

MIKE HERON TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 
CONTINUES: 
Q. And I want to refer you to a quote from this.  It’s in the conclusion – 10 

ANNETTE SYKES: 
Can we have copies it’s very difficult? 

MIKE HERON: 
I beg your pardon, sorry yes you can of course. 

JUDGE DOOGAN: 15 

Thank you. 

ANNETTE SYKES: 
And again, we have no objective to late material. 

MIKE HERON: 
Well that’s very kind of my learned friend. 20 

SIR DOUGLAS KIDD: 
(microphone switched off – 16:45:44). 

MIKE HERON: 
Good question Sir Douglas, I'm not sure. 
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SIR DOUGLAS KIDD: 
I won't press it. 

MIKE HERON: 
Thank you. 

JUDGE DOOGAN: 5 

It would be 43, #A043?  This will be #A043. 

MIKE HERON: 
Thank you. 

MIKE HERON TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 
CONTINUES: 10 

Q. And I don’t want to spend too much time, but you see in the conclusion 

it talks about the TPP as a sweeping agreement et cetera.  And it says, 

“Yet the text of the ISDS provisions reveals many of the criticisms most 

commonly levelled against ISDS mechanisms to be misplaced 

et cetera.”  Do you agree that with that statement? 15 

A. I guess I'm trying to think of what are the many criticisms most 

commonly levelled against these provisions.  They would be lack of 

transparency.  I think transparency is dealt with.  Inability for interested 

groups to participate, I think that is dealt with.  Inability to appeal, that is 

not dealt with. 20 

Q. Albeit potentially so. 

A. Right, but that potential is included in just about every 

free trade agreement.  The United States have signed since forever – 

Q. Right. 

A. – and the United States have shown no interest in progressing that 25 

intent. 

Q. Thank you. 

A. The independence issue so that relates to the independence of arbitral 

members is only partially dealt with, so we are yet to see whether that 

has been dealt with.  The inability of State parties to interpret the 30 
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agreement is dealt with.  The requirement to resort first to judicial 

remedies is not dealt with.  So I'm not entirely sure what Wendy’s 

concerns are.  In other words, I'm trying to give some substance, well 

not just her, but their views about many of the criticisms and they’ve 

been dealt with. 5 

Q. Yes. 

A. I think a number of concerns have been dealt with.  Some of them have 

become standard practise now.  Other concerns haven't been dealt with 

and I guess you’d say they’re still on the reform agenda. 

Q. Thank you very much.  And the article goes on to say, “The TPP’s 10 

investment chapter strikes a careful balance between establishing a 

predictable and robust legal framework for investment while respecting 

State’s rights to regulate in the public interest et cetera.”  Do you agree 

with that? 

A. I think the second part of that sentence goes further than I would go. 15 

Q. Mhm. 

A. It says, “Respecting State’s rights to regulate in the – sorry, it says, 

“While respecting State’s right to regulate in the public interest,” there’s 

some respect for the State’s rights to regulate in the public interest. 

Q. Okay. 20 

A. And I'm not sure because I haven't read this article how they’ve 

assessed the regulatory safeguards. 

Q. Yes. 

A. I think some of them are very good and I think some of them aren’t.  So 

if you’re going to say, well overall it’s okay then I’d agree with that, but it 25 

depends on whether or not they have criticised the areas that haven't 

been addressed in their assessment of the overall balance. 

Q. Thank you.  You would know Professor Don McRae, obviously, you’ve 

cited one of his judgments. 

1650 30 

A. Yes, yes, I have done.  I know who he is, yeah. 

Q. His reputation is formidable isn’t it, as an international lawyer, counsel 

arbitral Tribunal member? 
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A. Distinguished, yes, I agree with that, yes. 

Q. He was on the Bilcon case, he was on the Phillip Morris case. 

A. He was indeed. 

Q. His experience much like David Williams QC would provide a valuable 

compliment to yours, wouldn’t it? 5 

A. I don’t feel like what I've said needs to be corroborated if that’s what 

you’re getting at. 

Q. No, but I mean you said that you saw David Williams’ expertise as 

complimentary – 

A. Okay, so I think – can I just explore that a little bit? 10 

Q. Sure. 

A. You know, I have the utmost respect for David who I know very well.  

I've worked very closely with him and others including as I said Wendy, 

who I'm working with at the moment.  I've not only co-authored the book 

for David, I've also co-authored at least two articles although I've written 15 

so much I can’t remember exactly how many, but I have co-authored 

articles with him as well. 

Q. Yes. 

A. I've collaborated on a book with another formidable international 

arbitrator Yves Fortier and so on.  So I would say that my academic 20 

expertise – I guess I'm just trying to resist being put into a pigeon hole. 

Q. Sure, I don’t want to do that. 

A. My expertise has developed from my interactions and collaborations 

with esteem practitioners and I've never felt that what I've had to offer 

hasn’t been valued by them, quite the opposite. 25 

Q. Absolutely. 

A. And in fact they’ve kind of said that the academic insight into this area is 

quite useful and – 

Q. Sorry to interrupt, I think you might’ve misunderstood. 

A. You’re asking if it’s a valuable compliment to what we’re discussing. 30 

Q. And perhaps I'd put it this way.  Would you, much like David Williams, 

would you consider Professor McRae’s opinion on TPP and the Treaty 

exception would be worthy of consideration? 
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A. Of course it would be.  It would be like saying, “Is David’s opinion worthy 

of a consideration?” 

Q. Right, thank you. 

A. But you know I guess in defence of the academy I would just like to say 

that I question how much value would be added to this exercise if you 5 

get another opinion based on professional expertise, because the role of 

the academic is to look at the whole body of work and try and analyse 

that body of work, make predictions and so on.  That’s exactly why 

David likes working with me.  What I get from him is insights into things 

like how to control proceedings.  So how would that kind of insight 10 

contribute to this inquiry?  I mean if you’re asking me does he have 

anything relevant to say?  Of course, yes, but does it add anything?  

Then I'm not sure that I agree so strongly with that. 

Q. Okay, I just want to put this proposition, I just note the time so I'll try and 

be as quick as I can, but I just want to put these propositions to you if I 15 

can, as quickly as I can, so do we agree the Treaty of Waitangi clause 

provides a defence for New Zealand in respect of claims that might be 

made against it, under TPP and excludes the interpretation of the 

Treaty of Waitangi from dispute settlement? 

A. Yes, I think that’s right, yes.  I think – 20 

Q. And – sorry. 

A. No, I was just going to say that I think that is right and we always just 

have to assume that Tribunals will do their job properly.  It would help 

them to do their job properly if we had a paragraph to. 

Q. And the use of the words “It deems necessary.” 25 

JUDGE DOOGAN: 
Sorry, just the last part of that answer, if we had a? 

ASSOCIATE PROFESSOR AMOKURA KAWHARU: 
If we had a well written paragraph to in the Treaty exception it would help 

them do that job, but I don’t think it’s really relevant to establishing what that 30 

job is. 
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JUDGE DOOGAN: 
Thank you. 

MIKE HERON TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 
CONTINUES: 
Q. The use of the words “It deems necessary” should prove an effective 5 

barrier to a Tribunal making its own determination of whether the 

measures are necessary? 

A. Yes. 

Q. And the term “more favourable treatment” will not require any 

independent interpretation in cases where the Treaty exception is 10 

invoked in a claim under the TPP which involves discrimination, national 

treatment or MFM – 

A. So what’s what we talked about before? 

Q. That’s what we talked about before. 

A. Yes, yes, I agree with that, yes. 15 

Q. You agree? 

A. Yes. 

Q. And where the claim is not based on discrimination, a dispute settlement 

Tribunal or panel is likely to see more favourable treatment where Māori 

have received benefits and the investor has suffered a loss? 20 

A. Yes, yeah, yes. 

Q. Would you agree that the effect of paragraph 2, the effect of it is to 

remove the interpretation from the jurisdiction of a dispute settlement 

Tribunal or panel? 

A. I think paragraph 2 is really problematic. 25 

Q. Okay.  Do you agree that it should or would preclude a reference to the 

domestic law of New Zealand to establish the meaning of the Treaty? 

A. It should, yes. 

Q. But I think you say it doesn’t clearly – 

A. It sort of gets there, not really. 30 

Q. Sort of gets there, all right. 

A. Well, yes.  Sorry, I'm waiting for you. 
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Q. I'm waiting for you. 

A. Okay. 

Q. Now New Zealand could invoke the Treaty clause in respect of any 

claim that can be made against it? 

A. Could invoke it, yes. 5 

Q. In certain – 

A. So it applies to – yes, that’s right, because it applies to everything 

Q. And it’s a fallback provision, isn’t it, it’s invoked after the application of 

other exceptions and a determination that otherwise is a violation of the 

agreement.  I'm not lessening it, I'm just saying that that logically as 10 

we’ve described it is how it would be approached, do you see what I 

mean?  It’s right at the end of the process. 

A. I think probably what would happen – 

JUDGE DOOGAN: 
Just for the record, I'll just note that the witness is being shown 15 

Professor Ridings chart, is that correct? 

MIKE HERON: 
Yes, #A019(a). 

JUDGE DOOGAN: 
#A019(a), thank you. 20 

MIKE HERON TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 
CONTINUES: 
A. I think if I was going to draft this chart I would just make one slight 

change which doesn’t really change what you’re getting at.  I would put 

the Treaty exception along with the other exceptions because logically 25 

you’d raise exceptions. 

Q. Okay, so you’d put that all in that same column. 

A. All in the same column. 

Q. And the range of limitations on the scope of the substantive obligations 

under TPP or exceptions to those obligations, make it likely that 30 
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New Zealand would only need to invoke the Treaty of Waitangi clause in 

limited circumstances? 

A. I think that’s probably right, so I think what you’re saying is the litigation 

risk for New Zealand is probably relatively low.  Yes, I would agree with 

that.  I think it would be probably relatively low.  It’s hard, I mean it’s 5 

hard to know because it is – and this is why I said in my opening 

remarks, it’s actually quite hard to assess the regulatory risks with TPP 

because it’s new.  In some respects it’s more threatening if you like, 

because of the parties involved and the scope of the obligations but on 

the other hand there are aspects in it which are untested, so there is a 10 

degree of uncertainty.  I think the risks are always relatively low.  I mean 

it depends – I guess we don’t really have any parameters about that.  

We’re talking about successful claim within the next 10 years, possibly, 

is that a low risk?  You know what I mean? 

Q. I understand. 15 

A. But yes, I mean from Canada’s perspective I don’t think they ever 

thought they’d be sued as many times as they have and they’ve lost in 

some cases.  The United States has never lost, under the same Treaty, 

the NAFTA.  So from the US perspective the risk of litigation under the 

NAFTA is really low, but from Canada’s perspective, same Treaty, the 20 

risk is quite different. 

JUDGE DOOGAN: 
Sorry Mr Heron, can I just get a clarification on one part of the answer? 

MIKE HERON: 
Yes, of course, sorry. 25 

1700 

JUDGE DOOGAN: 
Just the question was to the effect that New Zealand would only need to 

invoke the Treaty of Waitangi clause in limited circumstances and then you 

went on to describe the litigation – 30 
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ASSOCIATE PROFESSOR AMOKURA KAWHARU: 
Litigation risk, yes. 

JUDGE DOOGAN: 
– risk was relatively low. 

ASSOCIATE PROFESSOR AMOKURA KAWHARU: 5 

Yes, yes. 

JUDGE DOOGAN: 
Is that the litigation risk of cases where the Treaty clause might come into 

play? 

ASSOCIATE PROFESSOR AMOKURA KAWHARU: 10 

Yes, yes. 

JUDGE DOOGAN: 
So that’s what you already – 

ASSOCIATE PROFESSOR AMOKURA KAWHARU: 
No, that’s what I'm trying to talk about, yes – I was trying to you know, would 15 

we invoke it in limited circumstances.  So what we’re talking about is a 

measure for Māori, that’s what I thought we were talking about. 

JUDGE DOOGAN: 
Right, we’re not talking generally about the risk of Investor State claims, but 

we’re talking about – okay, I think I understand. 20 

ASSOCIATE PROFESSOR AMOKURA KAWHARU: 
No, that’s right, no, specifically – and maybe I should add a caveat to that, 

because I'm not an expert in domestic law, so I don’t really know what laws 

are in existence right now to protect Māori and I also don’t know what’s on the 

regulatory agenda.  I mean I – yes, I think it’s quite a hard question to answer 25 

actually. 
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MIKE HERON TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 
CONTINUES: 
Q. Sure.  The Treaty exception can only be invoked by New Zealand as a 

party and we would bear the burden of establishing that the conditions 

for the application of the clause applied? 5 

A. That’s right, yes. 

Q. Māori could submit a written amicus submission, could access written 

submissions of the parties that have been made public and could attend 

hearings that are in the public? 

A. Yes, that’s right and there’s a requirement in the TPP that the hearings 10 

are held in public. 

Q. And any attempt to have a Tribunal interpret the Treaty of Waitangi 

could be dealt with as a preliminary matter under Article 9.2(3) para 4 or 

in separate jurisdictional phase would that sound right to you? 

A. I'm just going to check that provision.  So the preliminary objections? 15 

Q. Yes. 

A. I don’t think it would get – no, that’s not right, because what you’re 

talking about is an attempt by the Tribunal to interpret the 

Treaty of Waitangi.  That wouldn’t happen until the merits phase, the 

purpose of the preliminary objections provision is to not get to the merits 20 

phase. 

Q. You might have a preliminary question as to whether the Tribunal could 

go there? 

A. Right, and it’s unlikely that a Tribunal would deal with that issue at that 

stage of proceedings.  It’s more like a strike out.  The focus is on the 25 

merits of the – you know, is there a strong case of a breach, a primary 

breach that tends to be the focus rather than consideration of 

exceptions and usually jurisdiction issues are dealt with, yes. 

Q. Yes, okay.  I'll just try and wrap up if I can.  Now you say in your 

evidence it’s conceivable that the application of some measures could 30 

nevertheless be inconsistent with an obligation in TPP and then not fall 

within the exception, right? 

A. Right. 
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Q. And you’ve now had a chance to think about what these situations might 

be and you’ve come up with some hypotheticals, but is it correct to say 

that, and this is not a criticism, but you haven’t identified an actual 

scenario which you can say with confidence, that would breach the 

sections and it wouldn’t fit within the exception? 5 

A. I think the hypothetical that I came up with, it is a hypothetical.  If you 

are and I mean this is part of the problem in this area of the law, if you 

apply the reasoning of a particular Tribunal to that hypothetical as I have 

framed it, then actually it would be inconsistent with the TPP and I doubt 

very much that it would be covered by the Treaty exception. 10 

Q. So perhaps – 

A. I don’t agree that that reasoning is correct, so I don’t know whether it’s – 

Q. Okay. 

A. And not my own reasoning, I mean I think the reasoning of the Tribunal 

in that case was problematic, but it’s been applied.  So – 15 

Q. It’s possible the Tribunal might do crazy things, right?  Do things that – 

A. I don’t want to – I mean any Court – 

Q. Any Court? 

A. I wouldn’t say that they’re crazy. 

Q. Oh.  But what I'm saying is – 20 

A. They might apply interpretations that I don’t agree with, they might 

forget to apply certain things. 

Q. Sure, okay. 

A. So if you take that – 

Q. I mean that’s Professor Kelsey’s worst case scenario isn’t it?  You take 25 

a bad investment Treaty arbitration award and you apply it to certain 

given set of facts and that’s about outcome. 

A. Mmm. 

Q. And we have a very recent – I mean we have more than one, I mean we 

focused on one because it involves a developed country. 30 

A. That – 
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JUDGE DOOGAN: 
Which one? 

ASSOCIATE PROFESSOR AMOKURA KAWHARU: 
Sorry, the Bilcon case, Bilcon case. 

MIKE HERON TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 5 

CONTINUES: 
Q. Professor Kelsey, I think, you describe it’s a pretty pessimistic view of 

the world isn’t it? 

A. She’s critical of certain things. 

Q. And I think you made this comment and it was a bit of an aside, but I 10 

think you said you’re in the camp that New Zealand should be in these 

agreements, do you agree? 

A. Yeah, broadly, yes.  Yes, I think it’s probably all I need to say, isn’t it? 

Q. And when you talk about review of the Treaty clause, did you hear the 

evidence of Dr Ridings and Dr Walker that they undertook this review 15 

prior to each FTA, that you’re not disputing that they went through that 

process? 

A. I have no knowledge of what they did. 

Q. And that would be sensible, wouldn’t it? 

A. What would be?  So it would be sensible for an ongoing review?  Yes. 20 

Q. Yes.  And just I guess can I put this proposition to you, the Crown view 

that the clause provides the policy space for the Crown to meet its 

obligations and sorry, the clause together with the rest of the 

agreement, that view is not an irrational one, is it?  It’s based on reason, 

it’s based on the history, it’s based on expertise, internal and external, 25 

that’s a fair summary, isn’t it? 

A. I wouldn’t go that far. 

Q. Well you, I'm not suggesting you agree with it, but can I put it to you that 

the Crown view that it, together with the rest of the agreement, provides 

the policy space.  It’s not irrational is it?  It’s reasonably based, it’s 30 

carefully thought through, it’s based on advice, it’s based on history – 
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A. I don’t know if it’s based on advice.  I wouldn’t say that it’s based on 

history.  I disagree with the based on history point, because again I 

caution how much can we rely on past history and what bits of the 

history do we look at?  Do we look at the fact that New Zealand has not 

so far faced and ISDS claim?  I don’t think that we should because the 5 

agreements, up until this point, have been different to the TPP.  They’ve 

not been as – the investor protections have not been as strong as they 

are in the TPP.  So when you say they’ve taken a reasonable approach 

or whatever, have they taken a reasonable approach or is that just what 

New Zealand was confronted with?  It’s a different question. 10 

Q. And bearing in mind – 

A. And I think – 

Q. I'm sorry, you go. 

A. Sorry.  No, you ask your question. 

Q. I think though that you agree that many of the investment chapter 15 

obligations have moved on, haven’t they? 

A. Yes, they have. 

Q. They’ve built in these protections. 

A. Yes, they have. 

Q. And it’s fair for the Crown to take that into account when it thinks in all 20 

this context am I going to try and change this clause? 

A. They could take it into account, but there are still some problems that 

would not – problems with a substantive obligations which have not 

been addressed and those problems with the substantive obligations 

may raise problems in terms of the application of the Treaty Exception 25 

so there’s a hole.  So I wouldn’t therefore conclude that it is reasonable 

to leave the text the way it is currently written. 

1710 

Q. But when you add in the context we’ve talked about, 11 others, Japan, 

US and the risks of changing things do you think it’s understandable 30 

where the Crown has ended? 

A. I think this would have been the ideal time to change it for the TPP. 

Q. But I thought earlier in your evidence – 



646 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

A. No, what I was saying is the horse seems to have bolted. 

Q. Right, I see. 

A. So the ideal time to start looking at this was when we really got into the 

world of ISDS so that’s with China 2008. 

Q. That’s right. 5 

A. That horse has well and truly disappeared.  So – but that agreement 

was different in terms of its content.  We are now moving into something 

quite different and because of the increased level of – because of the 

nature of the parties to this agreement because of the type of 

agreement that we’ve got which is so different to the earlier ones, this 10 

was another time for us to look very hard at the kinds of policy space 

that we need.  So not just the general, “How are we going to contribute 

to the development of international law and the norms and all the rest of 

it,” it would have been an ideal time for us to look at the 

Treaty Exception. 15 

Q. Thank you very much Professor that’s all I have. 

JUDGE DOOGAN: 
Thank you Mr Heron.  Ms Sykes. 

ANNETTE SYKES: 
Thank you Sir. 20 

(17:11) ANNETTE SYKES TO ASSOCIATE PROFESSOR 
AMOKURA KAWHARU: 
Q. It’s been a pleasure to meet you and to listen to you today – 

A. A, tēnā koe. 

Q. – and I have got some questions of clarification and a couple of issues 25 

I’d like to explore with you.  And apologies from Professor Kelsey, she 

would have loved to have been here this afternoon.  Can I take you to 

paragraph 20 of your main affidavit please, document #A035?  This is 

just a question of clarification. 
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JUDGE DOOGAN: 
Sorry what page was that? 

ANNETTE SYKES: 
Page – I didn’t give the page Sir.  I think it’s page 5, paragraph 20. 

JUDGE DOOGAN: 5 

Thank you.  And I'm not too sure that’s the right reference actually.  Yes, it’s 

21, Sir, excuse me. 

JUDGE DOOGAN: 
Thank you. 

ANNETTE SYKES TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 10 

CONTINUES: 
Q. I just ask, I thought it was the Tribunal that asked you for an 

interpretation not the Crown?  And if it was the Crown, when did they 

ask you because we weren't given the same opportunity?  I'm just 

saying it should be the Tribunal rather than the Crown? 15 

JUDGE DOOGAN: 
Yes, perhaps I can just clarify that.  In the brief given to Ms Kawharu which I 

think was circulated the Tribunal noted that Crown counsel had proposed a 

number of questions.  Those were listed in the brief and in the information 

given to Associate Professor Kawharu and they were among the matters that 20 

she was directed to have regard to, but – so I think, as I understand it, what – 

I’ll just shorthand it to Professor Kawharu is referring to is those questions.  

All right, sorry the brief was not circulated but the Crown’s memorandum at 

that stage when there was discussion about the nature of the brief to be given 

to Associate Professor Kawharu the Crown had put a set of legal questions.  25 

They were among the material that was provided to Professor Kawharu. 

ANNETTE SYKES: 
Okay.  Yes, well – 
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JUDGE DOOGAN: 
But she was left to develop her brief as she saw fit. 

ANNETTE SYKES TO ASSOCIATE PROFESSOR AMOKURA KAWHARU 
CONTINUES: 
Q. Well then can I take you to paragraph 8 of your main affidavit because it 5 

seems to me that you have limited yourself because of that direction to 

the legal effectiveness of the Treaty Exception and not perhaps 

engaged more broadly with some of the other issues that we’ve raised 

like the chilling effect.  And in that regard I was going to refer you to 

some of the exhibits that we have given in Professor Kelsey.  Is that – 10 

really did that impact that particular reading of that Crown emphasis 

impact in the way you approached your task? 

A. So I was provided that list of Crown questions.  The question, the 

second – I think it was the second question in this Inquiry plus the case 

studies and I understood my brief to be to test the effectiveness – the 15 

short answer is yes. 

Q. That’s okay. 

A. So when I was given that question about, “Please give your opinion 

about the adequacy of the Treaty Exception,” and then that list of 

questions and then case studies, I’d adopted a legal interpretation 20 

approach.  So I looked at those questions, some of them dealt with the 

interpretation of the Treaty Exception, some of them dealt with other 

issues such as ISDS and how it operates of sort of technical issues, and 

then I sought to apply that analysis to the case studies.  So I think the 

short answer to your question is yes. 25 

Q. And I don’t want to explore any of the interpretation issues, I think both 

my friends have captured that but I do want to seek your opinion if I 

might? 

A. Yes. 

Q. And could the witness please be given the 7th affidavit of 30 

Professor Kelsey, in particular exhibit C which is discussed in 

paragraph 16 of that affidavit?  And I also want you to have in front of 
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you because you do address chilling in your main affidavit at 

paragraph 152 – 

A. Yes. 

Q. – but your limit your discussion there to financial implications and I'm 

just taking you to the exhibits that are here and there’s a couple more 5 

that I put in this week that I got slapped a bit on the hand for but you 

might want to see those as well. 

A. So I'm very familiar with whoever Gus Van Harten – 

Q. But – and I think you were present when my friend from the Crown was 

– 10 

A. Yes. 

Q. – effecting the slap.  So Gus Van Harten and Dr Kyla Teinhaara for 

example were the two exhibits as well the one already in 

Professor Kelsey’s affidavit.  There are more than financial implications 

than chilling and I was pleased to hear this afternoon your discussion 15 

about the psychological impact – 

A. Yes. 

Q. – of these matters.  Is there any other matters you’d like to add to some 

of the issues around the chilling effect? 

A. Okay.  Okay, so well firstly I am very familiar with the work of Gus and 20 

I’m collaborating with him on something at the moment so I probably 

don’t need to look at that.  So maybe helpful to think in terms of 

regulatory restraint, regulatory chill, and then psychological impact 

because they’re slightly different things.  So these Treaties impose 

concrete regulatory restraints across a whole range of things, so we 25 

were talking before about the intellectual property ones.  So that’s the 

regulatory chill its regulatory restraint.  Regulatory chill, at least as I 

understand it, encompasses a much bigger phenomenon which includes 

an impact on the general policy making patterns of States.  So in other 

words, the entering into these free trade agreements which had this 30 

emphasis on economic interests feeds down to policy making.  So it’s 

not just the threat of litigation you’re right, it’s kind of the phenomenon 

as some people describe it like Gus and others is much bigger than that, 
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it sort of changes the emphasis on policy making generally.  Because 

these agreements are so all-encompassing they cover things like 

competition law, intellectual property and so on.  One of the difficulties 

with regulatory chill is that it’s – because of the way it works it’s a 

phenomenon and it’s very hard to find evidence of it.  So I have some 5 

doubts about the extent to which it exists as described by some 

because of that lack of evidence but I wouldn’t deny that it exists.  I think 

one of the most convincing explanations about the impact of regulatory 

chill was the one provided by Professor Schneiderman who I think 

Professor Kelsey may have included in her exhibits. 10 

1720 

He’s a Canadian academic and he had some pretty convincing evidence 

of regulatory chill that broader phenomenon within Canada and I think 

that’s probably one of the better accounts of it.  I don’t mean to 

denigrate Dr Tianara but I find that some of her analysis are a bit 15 

exaggerated and that’s a methodology thing.  I think some of the 

evidence she relies on is weak.  She relies on the more specific kind of 

regulatory chill which is the effective decisions like Bilcon.  One of the 

reasons it’s difficult to measure is because States usually don’t explain 

in concrete terms, I don’t refer to these things.  I think maybe a good 20 

example about the sort of – well it’s a bit of a combination of regulatory 

strain to regulatory literature.  You don’t always hear about the changes 

in the scope of policies that can be adopted.  It’s just taken for granted 

that you can’t do that anymore.  So for example after the GFC 

New Zealand adopted measures that would no longer be allowed under 25 

the TPP.  We adopted, what’s it called?  It was a retailed deposit 

guarantee scheme.  The fees for that scheme were paid by the four 

Australian banks because Treasury set the fee at $5 billion.  The only 

New Zealand owned bank that came anywhere near that was KiwiBank 

which at the time had deposits of $4.8.  The Australian owned banks, 30 

the four major retail banks in New Zealand complained about that to 

Dr Bollard and he said, “Well too bad, we’re sovereign, we’re setting the 

fees.”  So that’s de facto discrimination.  I doubt very much that we 
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would try and do that if we had another crisis.  But would we refer to the 

TPP as a reason for it?  Probably not.  We’d just accept that the scope 

of policy making has changed.  I'm not sure if that’s kind of a helpful 

explanation.  But it’s a difficult area of the law and it’s quite a contested 

one. 5 

Q. I note your evidence this afternoon that you’re not an expert in Treaty 

issues, but one of the witnesses for the claimants put the chilling effect 

in Māori terms and conceptual terms as whakamataku, fear, I don’t 

know if you were here for – 

A. I wasn’t. 10 

Q. – the evidence, but that reluctance, another Māori term is whakairipatu, 

it’s like the sort of Damocles, just suspended there. 

A. Yes. 

Q. Is that the kind of phenomena that in broad terms – 

A. That’s a good analogy, yes. 15 

Q. Yes, okay, I'd like to move on because I've only got five more minutes.  

There are, what I have seen in the last three days for the claimants, is 

that there is clearly common ground between the three of you and I just 

want to make sure that I'm not exaggerating or over emphasising what I 

think, believe has emerged.  In paragraph 25 of your affidavit there was 20 

uncertainty over more favourable treatment among all the experts? 

A. Yes. 

Q. So that’s still the case? 

A. That’s still the case, yes, and I think if anything the disagreement has 

become more concrete. 25 

Q. And paragraph 28 you all agree on ambiguity in the second paragraph 

of the exception clause, but the extent of that ambiguity has a different 

emphasis, if I can use that term? 

A. I'm not sure that Dr Ridings accepts that it’s ambiguous anymore. 

Q. Okay. 30 

A. It was her word originally, but I would say that it’s ineffective, ambiguous 

and I think that’s also Professor Kelsey, but yes. 
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Q. Our proposition of course is that uncertainty, that ambiguity undermines 

the Treaty exception, is that too far a conclusion to draw? 

A. I think that goes too far.  I don’t think it undermines the Treaty exception 

because that suggests to me that it won’t work anymore.  I think it 

makes it more difficult.  I think it’s a very wise thing to have a direction to 5 

the Tribunal about how to, you know, do its job.  But I think in a way 

that’s covered by its mandate in the first paragraph.  What I do think it 

suggests though is that that second paragraph hasn’t been revisited 

since that original Singapore template and that’s further evidence of that 

problem, because the agreements that we now have are far more 10 

sophisticated and it hasn’t kept up with that development, you know, 

and that’s a reason, it’s a valid reason to change it and it’s a valid 

reason that we could explain to our new Treaty partners. 

Q. And I want to take you to just three of paragraph 161, 176 to 189 of your 

opinion, but you’ve highlighted something that I also think 15 

Professor Kelsey emphasises in that the policy safeguards in the TPPA 

are weaker, if I can use that word, less vigorous than some of the other 

recent agreements which we had helpfully presented today in your chart 

from Australia and China in the FTAs and I'm wondering why that’s 

happened in the TPPA, can you help me? 20 

A. Sorry, I just want to catch up with you there.  Did I say that the police 

safeguards are weaker or was it Professor Kelsey said that? 

Q. I said – Professor Kelsey said that. 

A. And I agree with that. 

Q. Yes, why? 25 

A. Well if you go back to my chart, if we have a look down the far right 

column, the general exceptions provisions are in all the agreements we 

have with binding Investor State Dispute Settlement, apart from the 

TPP, there’s the one in the ASEAN agreement is quite limited compared 

to the others but it’s there.  So that’s one example.  We’ve never 30 

allowed contract claims to be included within the ISDS provisions.  In 

terms of – well the policy safeguards themselves, have adopted a fairly 

consistent approach to minimum standard of treatment in the last few 
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agreements.  We’ve adopted some additional clarification for minimum 

standard of treatment in the TPP but I don’t think it makes much 

difference.  Comparing the safeguards and the built-in policy safeguards 

on expropriation, we go further on expropriation, in other words, allow 

claims for regulatory takings, we go further on that than in any of our 5 

previous agreements.  So there is a policy safeguard in there, but it’s 

not as strong as the other ones. 

Q. And now I want to come back to where we started today with the Crown 

and my friend, this is a unique agreement, isn’t it?  But that’s because 

we have a unique constitutional framework don’t we of those 12 10 

countries?  It gives some priority to Māori as the indigenous peoples of 

this land and in engagement with the Crown through the relationship 

between tino rangatiratanga and Kāwanatanga would you accept that? 

A. That sounds rights.  I think that goes to the interpretation perhaps of the 

Treaty of Waitangi and I can’t profess expertise on that, but what you’re 15 

saying makes sense. 

Q. And it makes sense then, because we have such a unique constitution 

of framework, that it would not be unusual to have a unique clause that 

gives force to that if we are to be achieving in the modern context this 

balance between I think what you described in I think the last part of 20 

your opening statement today, the need to find policy objectives that 

give force to the reality of indigenous rights at this time while 

recognising the adaptation of the modern world has required Māori to 

give force to relationships and free-trade agreements that expand the 

horizons from Aotearoa, elsewhere.  So that uniqueness is really just an 25 

actual outcome and not an unnatural outcome of our cementing 

relationship in the Treaty of Waitangi? 

A. The question was? 

Q. So I'm just saying you’ve been asked that this is a unique agreement, it 

safeguards indigenous rights, it’s the only clause of its kind. 30 

A. Right. 

Q. Given the 12 nations. 

A. Yes. 
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Q. I spent a lot of time in Malaysia, I understand the Bumiputera.  I actually 

speak Malay, I understand it very well, but notwithstanding that, we’ve 

enabled to encapture that because of our fundamental constitutional 

underpinnings which actually require the uniqueness to be given force.  

Would you like to comment? 5 

1730 

A. I'm sorry I'm still not 100% sure what you’re getting at.  So we have a 

unique constitutional arrangement in New Zealand – 

Q. Yes. 

A. – and we should be giving effect to that on the international stage. 10 

Q. Yes. 

A. I think that would be a good thing for us to do. 

Q. And we are leading in that? 

A. We are leading that. 

Q. Yes.  But it’s actually not unique, it’s actually what’s expected from the 15 

guarantees of our underpinnings. 

A. Underpinnings of what? 

Q. Treaty of Waitangi as the constitutional face – 

A. Right. 

Q. – the foundation stone of the modern state. 20 

A. All right.  So that’s the bit I feel a bit uncomfortable talking about 

because although I have an appreciation of the Treaty of Waitangi, 

because it’s something I’ve studied and so on and so on, I just don’t 

think it’s an area of my expertise.  Yes – 

Q. Thank you for the – 25 

A. – sorry – 

Q. No, thank you. 

A. – I'm just finding it difficult to answer that question. 

Q. Now my last thing is because I have to ask questions from the last 

exhibit from the Crown. 30 

A. Okay. 
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Q. The proposed departure in the TTIP in document #A043 you ask a 

friend by a question around the crisis, perhaps it’s not a crisis but there’s 

a major review isn’t there that’s going on – 

A. Yes that’s right, yes. 

Q. – as a result of disquiet? 5 

A. Yes.  I think I object to the word “crisis” I don’t believe that it’s a crisis 

because I just think that word is too strong.  I think there’s a pressing 

need for reform and there are some issues that I would like to see 

addressed in the ISDS provisions – well that I’d like to see addressed in 

ISDS provisions generally and they are not addressed in the TPP. 10 

Q. So that’s recognised and I'm sorry I missed the author of this article, 

Wendy Miles Queens Counsel that’s recognised in her article as well.  

you weren't taken to that passage by my friend but of course in the new 

agreements in the European Commission’s recent proposals they are 

making quite, in her view, radical reworking of traditional ISDS 15 

mechanisms in the TTIP aren’t they? 

A. Yes they are.  And yes they are and there’s a reason for that.  I mean I 

think we should see ISDS as a means to an ends and that ends was 

originally justice for foreign investors.  And when the system came 

around 50 years ago the concern that was being dealt with then, mainly 20 

related to expropriation of concessions in developing countries on 

decolonisation and forth so it was completely different context.  

Nowadays the ends seem to have broadened which is going back to the 

point I was saying before about economic liberalisation and so on, so it’s 

seen as part and parcel of a broader objectives it’s not anymore just 25 

about justice it’s also about facilitating business and so on.  What the 

European Union has been saying is that we should retreat somewhat to 

those original principles and develop it at a more judicialised system for 

ensuring justice, if you see what I mean.  So it’s not just form it’s 

substance. 30 

Q. Okay.  In that regard from my claimants perspective their concern with 

the TPPA is they don’t want it to be an instrument internationally to 

provide injustice for Māori.  And so, therefore, the safeguards of ISDS 
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need to be reviewed in their view because of the two matters I think you 

raised in cross-examination, the lack of appeal rights but more 

fundamentally for us no guarantee of participation rights even by way of 

amicus curiae affidavit in these forums.  Would you comment? 

A. Could you say that – sorry, I'm losing a thread of the – so you want me 5 

to comment on the inability of Māori to participate as amicus curiae? 

Q. It was – 

A. So there’s an expectation that because of who we are and our tino 

rangatiratanga and so on we should have an entitlement to participate – 

Q. If we’re going to be – 10 

A. – or something like that? 

Q. Okay.  If we – 

A. Okay. 

Q. It starts up with the proposition very rarely invoked but it is invoked, but 

yet even when it’s invoked there’s no guarantee that there’s a – 15 

A. Yes. 

Q. – participatory right for us, we still have to trust the Crown and given the 

history that you have also acknowledged that trust hasn’t been earned 

in my claimants view. 

A. So you trust the Tribunal to admit the Māori parties as amicus curiae to 20 

be at the discretion of the Tribunal.  As I tried to explain in my written 

brief – 

Q. Yes. 

A. – that would almost certainly happen but it is a different status. 

Q. Yes. 25 

A. It’s a different status for the parties.  So as a matter of principle I think 

the point you’re making is that that in itself is an issue. 

Q. Yes. 

A. That’s what it provides so perhaps I’ll leave it to you to decide if that’s an 

issue. 30 

Q. And the other thing is the other failure in terms of the Treaty rights that – 

and I'm talking about te Tiriti at the moment is the attack on (inaudible 

17:35:59) isn’t it, denial of rights of judicial review – 
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A. Review. 

Q. – are fundamentally difficult for Māori, particularly if it’s settled in an 

adverse way against our interest.  Would you agree? 

A. I think the lack of appeal rights is something that a lot of people are 

concerned about.  So the European Union has come up with this idea of 5 

an investment quarter.  I'm not sure if it’s going to fly with the 

United States.  My own opinion on this issue is that appellate review is 

difficult to set up.  Just as an institutional matter that idea has been 

floated for a long time.  Another alternative is to require or resort to a 

domestic court first.  In other words, investors should have to go to a 10 

domestic court to seek remedies under domestic law which do not 

include Treaty protections, try that first.  You know another issue is that 

the denial of justice principle has not been applied evenly by Tribunals.  

So denial of justice is part of the minimum standard of treatment.  It was 

the original core of the minimum standard of treatment.  It’s not being 15 

applied consistently by Tribunals anymore.  The European Union’s 

approach to dealing with that issue – and this goes back to Court 

review, domestic court review I’ll get there in a minute – was to 

prescribe what needs to be established in order for a breach of 

minimum standard of treatment in order to establish that breach.  So it 20 

could be possible in a Treaty to prescribe denial of justice as a type of 

wrong.  And then you get cases like the Bilcon case which is a good 

example of that principle of denial of justice that used to be at the sort of 

the fundamental core of the minimum standard of treatment not being 

applied, it was overlooked and so you have a decision of an 25 

administrative body and there’s no obligation on that – the investor in 

that case to seek a remedy in a local court and prove that it had in fact 

been denied justice.  So you know okay so you were talking before 

about the lack of appeal rights in the set up.  I think my answer or my 

comment is appellate review is difficult.  In any case you end up with 30 

and international body reviewing.  So how much further does that get 

us?  I'm suggesting that there are some other options, resort to local 

remedies.  It’s not very popular in this country, it’s like the United States 
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it has been included in some treaties.  We have a very limited provision 

for it in our free trade agreement with China for example.  There is an 

entitlement on the part of respondent State’s to require investors to seek 

review of their complaint domestically and we don’t have that in the TPP 

so that’s one option.  And the other option is to be more definite about 5 

what’s required for a minimum standard of treatment claim. 

Q. That’s fascinating and I’ve taken up more than my time, but thank you 

very much for your evidence Associate Professor Kawharu kia ora. 

JUDGE DOOGAN: 
Kia ora Ms Sykes, thank you. 10 

 (17:39) TANIA SIMPSON TO ASSOCIATE PROFESSOR 
AMOKURA KAWHARU: 
Q. Tēnā koe, no, I just really want to thank you for the clarity with which 

you’ve in explanations that you’ve delivered today and the residual 

issues that I wanted to talk about, I think, will be picked up in the panel 15 

session, so I will leave it at that. 

A. Thank you, kia ora. 

(17:40) PROFESSOR SIR TAMATI REEDY TO ASSOCIATE PROFESSOR 
AMOKURA KAWHARU: 
Q. Kia ora e Hine. 20 

A. Tēnā koe Tā Tamati. 

Q. Kāore he pātai, heoi anō he mihi atu, te āhuatanga o tō matua, koia tō 

mātou kaiārahi i te Whare Wānanga i a mātou, me kī āhua, he taiohi 

ana te āhua, nō reira, ka kite ake ki a koe, ka hokinga mahara ki a ia, 

tēnā koe.  [Interpreter:  No questions but thank you and recognising 25 

your father.  He was our mentor at university.  I see your face and I see 

his face.] 

Q. Tēnā koe, kia ora. 
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(17:40) DAVID COCHRANE TO ASSOCIATE PROFESSOR 
AMOKURA KAWHARU: 
Q. Thank you, just one question.  We’ve heard earlier in the week and 

again with quite some force from Dr Walker that there is a big risk if we 

go into a negotiation with a redrafted 29(6) a redrafted exception clause 5 

and I can see that just as a sort of general comment that there’s 

10 agreements from Singapore in here, we might put the wording of the 

application for those at risk if we admit to some change.  Would it be 

different do you think if we just dropped paragraph 2 and went along to 

the Europeans – investment corp and went on to the – or to the next 10 

agreement or whenever it is and said, “This is the clause, they’ve had all 

the time, we’ve run into some problems with paragraph 2 where it 

doesn’t refer to ISDS and stuff like that, so we’ve actually decided to 

drop it, but paragraph 1 is the same because it’s always been.  Do you 

think anyone is going to say, “No, we won’t have it unless you put 15 

paragraph 2 back?” or do you think they’re going to say, “Oh, you can’t 

have any change at all, we’re going to do that, we want you to drop it 

entirely.”  I mean it’s just struck me that you said, I won’t say that 

paragraph 2 is not much use, if it disappeared would it matter? 

A. Well my opinion on paragraph 2 at the moment is that it’s not effective.  I 20 

think it’s not very useful.  I think it would be better to have it but I think it 

would be better redrafted. 

Q. If redrafting is not an option, the current one or nothing. 

A. So yes, you’d have best option is redraft. 

Q. Yes. 25 

A. And then it’s a choice of keeping what we’ve got and nothing at all. 

Q. Yes. 

A. I think we’d keep what we’ve got, because the first – well you see the 

thing is yes, I think we’d keep what we’ve got because the worse case 

would be a Tribunal, an investment Tribunal not getting it. 30 

Q. Mmm. 

A. But it would still be effective for a State to State Tribunal. 
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Q. Would you drop the first – drop the last two sentences, three sentences, 

you drop the last two sentences and try and get away with one plus one, 

paragraph 1, plus the first sentence of two? 

A. Yes. 

Q. Thanks.  Do you want me to explain why or no?  I think it’s probably 5 

obviously, yes. 

(17:43) SIR DOUGLAS KIDD TO ASSOCIATE PROFESSOR 
AMOKURA KAWHARU: 
Q. I'll just touch on one.  I thought I was only going to have one but as the 

more this goes on the more difficult it gets, but I wanted to go back and I 10 

thought way back when Mr Andrew was questioning you, you said 

something that seemed to suggest that in relation to RMA type resource 

allocation decisions that – I didn’t really understand what was going on, 

but I think the impression I got was that we couldn’t invoke the exception 

in relation to in effect the decisions which hung off Māori related 15 

provisions of the RMA as a kind of preference, was I completely wrong 

in my understanding? 

A. No, no, not wrong.  That’s the difficulty with the more favourable 

treatment.  Is it clear that Māori have been accorded, Māori have been 

accorded – 20 

Q. Ah – 

A. – it is not clear that Māori have been – to me it is not clear that Māori 

have been accorded more favourable treatment because Māori interests 

have been taken into account in an RMA decision.  That to me does not 

look like more favourable – 25 

Q. Okay, well let me just quickly put to you, I don’t know whether it’ll ring 

bell with anybody here.  There was a case called I think, known as that 

wasn’t its title, Te Waka Range case, involved at the Lions Company in 

Dannevirke, Hawke’s Bay a sort of Scandinavian sort of name and they 

wanted to put wind turbines along the ridge of the Te Waka Range and 30 

this is of huge cultural emotional importance to iwi in that part of the 

country and the RMA case got to the Environment Court there was that 
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distinguished Judge who died very soon after in office, is his name 

Bollard?  Something like that and there in that case in relation to those 

special Māori provisions of the RMA and in effect only because of that 

declared that it couldn’t build these things on the range because of the 

cultural impact of it.  Now lots of people have been saying those Māori 5 

related clauses are nothing for years and years and then suddenly the 

high water mark goes up, way up, and I'm sure it was Judge Bollard and 

there it seemed very clear that only because of these, shall we call 

them, Māori provisions, did a decision occur which would be unlikely to 

have occurred anywhere else.  Now if that would be a foreign investor 10 

under TPP who couldn’t build their turbines, do you think they would 

have a chance at going at that? 

A. I think they would have a chance and I think the foreign investor would 

argue for the narrower interpretation of more favourable treatment and I 

think there’s a risk a Tribunal will accept it, even on the broad 15 

interpretation which I prefer, I still don’t see how Māori have been 

accorded more favourable treatment, because they have to be 

compared.  What’s the – you know this is the problem with the 

comparison – 

Q. Well if Māori hadn’t entered the lists in that case – 20 

A. So their interests have been preferred. 

Q. Yes. 

A. Is that the same as being accorded more favourable treatment, what 

treatment do they receive? 

Q. Yes, I think it’s sort of more worthwhile than some of the case studies 25 

that are, you know, totally abstract, here is a real life thing and it was a 

significant case. 

ANNETTE SYKES: 
And it was led by Ms Josey Lang and the late Jolene Patuawa.  Josey is in the 

back row Sir. 30 
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SIR DOUGLAS KIDD: 
I see, well they’ll be pleased to hear it hasn’t been forgotten.  I can’t pursue 

that but I thought it might help to be able to reflect on those things.  There was 

a topic which I'll leave to the panel which I'm surprised hasn’t come up in any 

of the questioning and that’s been some interrogation of this chilling stuff.  It’s 5 

all sort of been accepted, put forward by everybody but not challenged 

anywhere and I really believe it should, so I will put some propositions in that if 

nothing else, but I don’t want to delay you tonight, it’s too good a topic, have 

in the dying stages.  Thank you. 

(17:47) JUDGE DOOGAN TO ASSOCIATE PROFESSOR AMOKURA 10 

KAWHARU: 
Q. Thank you Sir Doug.  Just a very quick question.  You had a discussion 

with Ms Sykes about the chill and we’re going down the three 

categories.  You didn’t get to the psychological – 

A. The psychological one was the – and again this is very hard to measure, 15 

but I think you know, Professor McRae said in the Bilcon case this could 

have a remarkable chilling effect and so on.  I don’t think he was really 

saying that Canada was going to change its environmental laws.  I think 

the chilling effect in that case is a psychological one, the impact on the 

decision making, with decision makers. 20 

Q. I think in an earlier discussion with Mr Andrew you had said that in 

respect of the psychological effect it doesn’t have a policy effect, is that 

correct?  So it may not be manifest in a policy outcome? 

A. That’s right, yes, it may or may not.  It’s a different type of chilling effect. 

Q. All right, a behavioural? 25 

A. It’s a behavioural one, and it’s difficult to measure because people don’t 

talk about what they’re thinking. 

Q. All right, thank you, and questions about ISDS and crisis you said it 

wouldn’t be a word that you would use.  Do you have a different word 

that you would summarise the state of the current debate or controversy 30 

over ISDS? 

A. In need of reform. 
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Q. In need of reform, all right, thank you.  He mihi nui ki a koe. 

A. Kia ora. 

Q. Thank you very much for both your written brief which has been of great 

assistance and for the – I just echo Ms Simpson’s comments for the 

clarity and the assistance you’ve provided to the Tribunal today, kia ora. 5 

JUDGE DOOGAN: 
Parties, just before we close, the panel has had an attempt to draft some 

questions for the panel tomorrow which I'd like to give to everybody.  They are 

very provisional and we’ve had little time to really – it’s an attempt to try and 

get some topics on the agendas.  We don’t want to be to prescriptive, but I'll 10 

just circulate them to the parties and then if there are any concerns arising 

from the questions from counsel we’ll hear about – we can hear you 

tomorrow. 

1750 

 15 

They’re an attempt to try and get a discussion going on some of these topics, 

nothing more, so don’t feel that they’re too prescriptive.  The only one that’s 

not on here that I just ask you to perhaps consider or add, is a very broad 

question about what might a fit for purpose Treaty clause in the TPP look like.  

Now I know that’s a loaded question in terms of the clear position of the 20 

Crown and it anticipates the ability to argue that the current one – but I just 

want to raise that as sort of a wrap up question after there’s a number of quite 

specific questions we raise in this list.  So I'll just ask the registrar to circulate 

that document and just while that’s happening I think we ought to close 

because I know Professor Kawharu has to get a flight very shortly. 25 

 

I presume there’s no other matters counsel we need to address right now? 

MIKE HERON: 
The batting order tomorrow (microphone not turned on 17:51:24) 
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JUDGE DOOGAN: 
So batting order tomorrow, Mr Harvey first followed by Ms Maniapoto and then 

the panel. 

ANNETTE SYKES: 
Ms Maniapoto doesn’t get in till 10, hopefully she’ll be here by 10. 5 

JUDGE DOOGAN: 
All right, thank you, thank you everybody, it’s been a long day but a good day. 

MIHI (PROFESSOR SIR TAMATI REEDY) 

KARAKIA (PROFESSOR SIR TAMATI REEDY) 

HEARING ADJOURNS: 5.52 PM 10 
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HEARING RECOMMENCES ON FRIDAY 18 MARCH 2016 AT 9.05 AM 

MIHI (PROFESSOR SIR TAMATI REEDY) 

KARAKIA (TAMATI CAIRNS) 

JUDGE DOOGAN: 
Morena koutou, tēnā koe i te tā whakawairua mō tō karakia mai te tīmatanga 5 

o tēnei nohanga o Te Rōpū Whakamana i te Tiriti nō reira tēnei te mihi atu ki a 

koutou, nau mai. 

 

[Interpreter:  Thank you sir for your prayer to open our day.] 

 10 

Welcome to our last day.  All right if I could just indicate to counsel that 

following the completion of evidence this morning, I’d like to have another 

chambers session just to discuss some of the procedural matters going 

forward and a couple of other matters.  

 15 

We will also discuss at that time, that includes matters around closings, 

transcripts, and any issues in relation to the running of the experts’ panel this 

afternoon.  So if we could just bundle any of those procedural matters into that 

space, and I am anticipating there should be ample time to do that once we 

have heard the evidence this morning. 20 

 

All right, nothing else that needs to be –  

ANNETTE SYKES: 
Sir I couldn’t come without another piece of evidence, so end of week –  

JUDGE DOOGAN: 25 

You surprise me. 
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ANNETTE SYKES: 
No, and I apologies.  I was only made aware of this late last night by the 

witness that is presenting today, but by consent my friend has suggested that 

it is proper to come in.   

 5 

There is a letter that we don’t have though and I just want to be frank.  That’s 

the letter of the 15th of February 2016, which this letter responds to by the 

Prime Minister.  We’re still trying to locate that letter and then you will have the 

complete chain of evidence between the Crown and the iwi leaders since 

October last year, which is what we are trying to provide the Tribunal Sir. 10 

 

I do not know where it is.  We have got people searching in Ngāi Tahu, 

Muriwhenua, and Te Arawa because it seems to be those main tribal groups 

that are – and Kahungunu that are getting this correspondence Sir.  But at the 

moment, we do have the letter from the Prime Minister responding to their 15 

letter of the 15th of February.  And if that other letter emerges today, I will 

make it to everybody Sir. 

JUDGE DOOGAN: 
All right thank you Ms Sykes and pleased to see that the Age of Aquarius has 

dawned and this is coming in by consent. 20 

MIKE HERON: 
Could I just add one note, the Prime Ministers letter covers a whole lot of 

other subjects and I’d hate to see that emerge into the public light.  The other 

thing I’ve no idea about what the letter my learned friend’s talking about, what 

the content of that is, so I’d have the same caution around that.  Thank you. 25 

JUDGE DOOGAN: 
Thank you.  Ms Sykes, the letter from the 15th of February, I take it as the iwi 

chair’s letter to the Prime Minister? 
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ANNETTE SYKES: 
So we have a letter on the record following the meeting of the 4th and then I 

imagine they had the meeting and then there’s some decisions around these 

range of matters that are then raised with the Prime Minister, which I expect 

would be a general letter in the same way that the Prime Minister’s letter 5 

responds to a number of general issues.  But it’s the relevant part is the TPPA 

mentioned by the Prime Minister in the beginning – in the early part of the 

letter Sir. 

0910 

JUDGE DOOGAN: 10 

Thank you.  I might then just note Mr Heron for the record that this particular 

correspondence to the extent that it deals with issues outside of the TPPA.  

That while the content of the correspondence can be referred to in terms of 

questioning of witnesses and in submissions, as it relates to the TPPA, the 

correspondence itself will be – will not be made publicly available unless by 15 

order of the Tribunal.  So anyone who seeks any information from the record 

will have to get specific authorisation to see this correspondence in full, and 

that will not happen unless the parties agree. 

ANNETTE SYKES: 
Just one matter, we don’t know the date of the letter.  That’s all we’ve got, is 20 

that letter and we have it just so for the record Sir, was provided to us by the 

Tūwharetoa Māori Trust Board upon the inquiry of Moana Maniapoto Jackson. 

JUDGE DOOGAN: 
All right thank you.  All right thank you Mr Heron. 

MIKE HERON: 25 

(Audio switched off 09:11:43 to 09:12:06) 

 

(09:12) MARTIN WILFRED HARVEY:  (#A002(A) 
Tēnā koutou katoa.  My name is Martin Harvey.  I was born in the Wairarapa 

but I’m a descendent of a family from Opunake.   30 
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I grew up in Waverly in sight of the great mountain of Taranaki.  Become a 

Wellingtonian over the course of 30 years, mostly spent here but with some 

spells overseas. 

 5 

Currently I’m the manager of the Trade Negotiations Division at the Ministry of 

Foreign Affairs and Trade and I’ve been in this role since August 2012.  As 

Dr Walker has noted, the Trade Negotiations Division is part of the Trade and 

Economic group for the Ministry, which also comprises the Economic Division 

and the Māori Policy Unit, and there are separate managers for those areas. 10 

 

I report directly to Dr Walker as the Deputy Secretary of the Trade and 

Economic group.  As I described in my affidavit, I have a background in trade 

policy and trade negotiations.  In particular, I’ve led a number of 

New Zealand’s trade negotiations including with the Asian countries, Malaysia 15 

and most recently I was the lead negotiator for our FTA negotiations with the 

Republic of Korea, which I led in the late stages of the negotiations from the 

latter part of 2012. 

 

In my role of divisional manager of trade negotiations, I’m responsible for 20 

managing the Ministry’s team of trade policy analysts and negotiators.  

However, that managerial oversight role does not mean that I’m part of every 

negotiating team that’s under negotiation at any one time.  I was not part of 

the negotiating team for TPP, coming into my current role when TPP 

negotiations were already well underway. 25 

 

However, many officials in my division were part of that negotiating team.  My 

principal role in relation to TPP has been as line manager for individuals in 

that TPP negotiating team and by ensuring that they had the time and 

resources necessary to complete their work and ensuring that we have good 30 

co-ordination across the activities that T&D is working on and with other parts 

of the Ministry, Government agencies, stakeholders and the wider public. 
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I gave affidavits in July for the urgency hearing, and in November when the 

TPP text and other information was released.  I gave those affidavits because 

David Walker was not available at the time. 

 

While informed of the broad content and direction of TPP, I have not been 5 

involved in the detailed internal team discussions over policy, strategy and 

tactics.   

 

That said, I have a good understanding of the structure and impact of the 

agreement since this is closely aligned with other recent agreements including 10 

the Korea-New Zealand FTA.  I’ve also participated in some of the recent TPP 

road shows.   

 

I don’t have anything more to add to what Dr Walker said earlier, but I’m very 

pleased to answer any questions you may have for me.  Thank you. 15 

JUDGE DOOGAN: 
Kia ora Mr Harvey, thank you.  All right, can I – Ms Sykes what is the batting 

order? 

ANNETTE SYKES: 
Ms Alana Thomas first, then Janet Mason second, Ms Mason and I sweeping 20 

Sir.  Thank you. 

JUDGE DOOGAN: 
So Ms Thomas, Ms Mason is that correct?  And then yourself?  All right and 

what were the time estimates remind me please? 

ALANA THOMAS: 25 

We originally sought an hour Sir. 

JUDGE DOOGAN: 
Right. 
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ALANA THOMAS: 
So about 45 minutes I will get for us.   

JUDGE DOOGAN: 
All right, Ms Thomas if I could indicate, because I am aware that yourself and 

Mr Williams were not in the chambers session we had the other day.  This 5 

relayed to counsel some points about concerns coming out of some of the 

questioning of Dr Walker the other day.  Just the indication we will give is, in 

terms of questioning around specific consultations say with your clients, we 

got that point.  We do not – I think there is ample to make submissions.  You 

do not need to develop that line in detail if that was part of the questioning. 10 

ALANA THOMAS: 
Yes thank you Sir and we are aware of those comments and we’re available – 

we are able to listen to the Tribunal’s helpful comments to counsel on that 

issue.  To forewarn the Tribunal though, due to the nature of Mr Harvey’s 

evidence and the fact that Mr Williams diverted a few of his questions that 15 

were going to be put to Mr Walker because Mr Walker indicated that perhaps 

Mr Harvey could answer those questions. 

 

There are a few issues that we would like to traverse with Mr Harvey on the 

engagement consultation issue. 20 

JUDGE DOOGAN: 
All right that is fine, we will see where we go. 

ALANA THOMAS: 
I will, I will try not to repeat those issues that have gone further Sir but we’ll 

see how we go. 25 

(09:17) ALANA THOMAS TO MARTIN HARVEY: 
Q. Good morning Mr Harvey, as Ms Sykes said my name is Ms Thomas 

and I represent the interests of Te Rūnanga-ā-iwi o Ngāti Kahu within 

these proceedings.  Just before we get started, it might be helpful to just 
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generally tell you which documents I’m going to be referring to so they 

can be made available to you.  Predominantly #A2 and your exhibits, so 

that is your main brief as well as the Wai 262 Report.  And briefly I’m 

going to address the NIA as well.  So just firstly starting with your brief of 

evidence, at paragraphs 49 there, you just give a background there of 5 

the Trans Pacific Partnership Agreement itself is that correct. 

A. That’s correct. 

Q. And you say that the Asia Pacific region is a key driver of global 

economic growth.  Roughly half of the international trade and more than 

70% of New Zealand’s trade and investment flows through that region.  10 

That’s correct? 

A. That’s correct. 

Q. And additionally at paragraph 54, you say that this agreement has the 

potential to act as a path finder for wider regional economic integration 

that’s correct? 15 

A. That’s correct. 

Q. And then just turning to a document that you refer to in your brief exhibit 

J.  Do you have that with you? 

A. J, yes this is the East-West Centre working papers 

Trans Pacific Partnership? 20 

Q. That’s correct. 

A. And quantitative analysis yes. 

Q. Yes.  And it says there on page 527 that the East-West Centre 

promotes better relations and understanding among the people and 

nations of the United States, Asia and the Pacific through study 25 

research and dialogue is that correct? 

A. That appears to be correct, yes. 

Q. And this paper specifically is on the Trans Pacific Partnership and Asia 

Pacific integration. 

A. Yes it is. 30 

Q. And on page 3 of that report or page 531 of your exhibits, in totality it 

says that, “Against this challenging background, the United States is 



672 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

working with eight other countries to make the TPP a cutting edge 

21st Century Agreement,” that’s right? 

A. That is correct. 

Q. And just further a little bit there, it says, “It aims to form the core of an 

Asia Pacific wide agreement with important implications for the global 5 

trade architecture,” that’s correct? 

A. That’s what it says. 

Q. And just lastly on this topic, going to page 17 of the NIA, under the 

heading, “Intellectual property.” 

A. Yes. 10 

Q. The NIA itself says that the TPP Intellectual Property chapter contains 

the most extensive set of intellectual property obligations in the FTA 

negotiated by New Zealand.  That’s what it says there? 

A. Yes it does. 

JUDGE DOOGAN: 15 

Sorry Ms Thomas what was the reference in the NIA? 

ALANA THOMAS: 
Sorry Sir that was page 17. 

JUDGE DOOGAN: 
Thank you. 20 

ALANA THOMAS TO MARTIN HARVEY CONTINUES: 
Q. 1.3.4.  And then over the page on to page 19, the 4th point under other 

areas of the agreement it says, “that the TPPs labour and environment 

outcomes are the most comprehensive included in any of 

New Zealand’s FTAs. 25 

A. That’s correct. 

Q. That’s what that says there? 

A. That’s what it says yes. 

Q. So Mr Harvey it has to go to follow that the TPP while the Crown has 

tried to say that it’s another free trade agreement taking into account 30 
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your own evidence, the research relied upon and the NIA itself, it is 

more significant than the general FTAs that have been entered into? 

A. The Trans Pacific Partnership is more significant than other FTAs 

because it’s by far the largest.  It’s larger in terms of the countries that 

are part of it, than any other FTA that we’ve entered into so far.  In terms 5 

of its economic benefits for New Zealand, it’s larger than any FTA that 

we’ve entered into before.  That is correct.  As we’ve said, the tariff 

benefits are two and a half times the benefits that we thought the China 

agreement would bring when it was first concluded.  It is broader in 

scope and as we have said, because it includes a number of chapters 10 

that haven’t been included in other agreements, and as it also says in 

relation to intellectual property, it has more extensive commitments than 

we have entered into in the past.  I don’t think we’ve said it’s any other 

FTA.  What we are saying in terms of its relationship to past FTAs is that 

its basic structure, its range of reservation, its range of exceptions, the 15 

ability of the Treaty of Waitangi clause to protect the interests of Māori 

work the same.  It doesn’t – it’s not a radical departure in terms of the 

structure and what an FTA seeks to do.  So you have to look at it in 

different ways.  You have to look at those statements made in their 

context. 20 

Q. Okay thank you Mr Harvey, and Ms – Dr Ridings sorry, when she was 

talking about the agreement generally, has said that, “Yes it has more 

countries in it, yes it has more expansive provisions, and yes it is more 

complicated.”  You’d agree with that? 

A. It’s more complicated in that respect, yes, more complicated to 25 

negotiate and its overall structure involves more elements.  But the way 

that it is put together, the nature of the basic commitments, the way they 

interrelate is not different from other FTAs. 

Q. Okay thank you Mr Harvey.  I want to take you now to the 262 Report.  

Are you aware of just generally the origins of this inquiry, the 30 

Wai 262 Inquiry? 

A. I cannot claim to know much about the origins of the inquiry.  I’ve 

become aware of what it is and some of its key recommendations.  But I 
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am – I cannot say I am well versed in exactly what the report, what its 

origins were or what it says in its entirety. 

Q. Okay, well I do just want to touch on this with you because you 

specifically talk about the Wai 262 Report in your evidence, so perhaps 

just a bit of a background.  It was 1995 is when it was first filed by some 5 

of the claimant counsel there and it was sought on an urgent basis in 

part because of proposed legislation on intellectual property, and that 

was the general agreement on tariffs and trade bill, and the intellectual 

property law reform.  And from 1995 there were 24 separate hearings, 

hearing weeks 4 Wai 262 which there was a – as you could imagine, a 10 

huge amount of evidence in research that went into this inquiry. 

A. Yes. 

Q. So you’d agree then that the recommendations and the findings that 

come out of this report certainly went through a vigorous process and 

the evidence in research was substantive that the Tribunal considered 15 

for their findings and recommendations. 

A. As you have set those out to me, yes. 

Q. Thank you.  So taking you to paragraph 28 of your evidence there, that’s 

where you talk about the 262 recommendations themselves?  And there 

you say, “The, MFAT has considered the Tribunal’s findings and 20 

recommendations and found them helpful in our trade negotiation 

practise.  That’s what you say there? 

A. Yes it does. 

Q. And then you have three paragraphs underneath that. 

A. Yes. 25 

Q. 29.2 seems to be a finding there, 29.3 is one of the recommendations 

and 29.1 is MFAT’s position, which was put forward in the inquiry as 

well 262.  Is that generally what those three paragraphs are? 

A. Yes that appears to be correct. 

Q. Okay so the recommendations in Wai 262 are a little bit more extensive 30 

than what has been put there so I just do want to take you to those.  

Perhaps before we go to this specific recommendation though 

Mr Harvey, without – throughout your brief of evidence you talk about 
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stakeholders, so I just want to be clear in terms of the engagement and 

the consultation, who exactly you’re talking about in each sections of 

your evidence when you refer to stakeholders?  So as an example if we 

could go to paragraph 12 and there you say, “Domestic partners or 

stakeholders include Māori but they also include business organisations, 5 

the private sector, academia, media, non-Government organisations 

and interest groups.  That’s what you say there? 

A. That’s correct. 

Q. And our engagement with the wider community, those people you just 

mentioned help you to understand the interests of domestic 10 

stakeholders to meet obligations under the Treaty of Waitangi? 

A. That’s correct, that’s what it says. 

Q. But just to be clear Mr Harvey, the te Tiriti obligation is with Māori there 

isn’t it?  It’s not with business organisations, private sector and so forth 

as you set out? 15 

A. No, meeting our obligations under the Treaty of Waitangi is one of those 

things that’s at the forefront of our lives. 

Q. Sure. 

A. When we engage in trade negotiations –  

Q. Sure. 20 

A. – an essential element. 

Q. So when you refer to stakeholders generally within your brief, it includes 

all those interest groups and if we were only referring to engagement or 

consultation with Māori, you would specifically be saying Māori or Māori 

stakeholders?  If you refer to just stakeholders, it’s those interest groups 25 

that are included in that as well, is that your brief – throughout your 

brief? 

A. Our approach is to engage with all interesting parties, including the 

Treaty partner under the Treaty of Waitangi. 

Q. Yes. 30 

A. So it definitely includes Māori, but we will engage with all parties, 

stakeholders, call them what you will, who have an interest in the 

agreements and would like to engage with us.  We’re prepared to 
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engage with all parties who have an interest in negotiations, but there is 

a special commitment that we know that we have towards Māori and to 

protect the interests of Māori in trade negotiations and we do that 

through the means that Dr Ridings, Dr Walker and others have outlined. 

0930 5 

Q. Sure. 

A. Yes. 

Q. Sure, and just because you say that, I refer to page 682 of the 262 

report and I can just read it out to you.  “The Tribunal say that Māori are 

not just another interest group.  Māori are the Crown’s te Tiriti partner 10 

and their interests are always entitled to act of protection.  That’s what 

that says there? 

A. Well I agree with you. 

Q. Yes. 

A. Māori are not just another interest group.  I fully agree with you. 15 

Q. Thank you, so if we turn to the recommendations of the 262 reports at 

page 690, and just on 8.8 summary of recommendations, says there, 

“That we recommend the Māori engagement strategy be amended to 

require engagement over both binding and non-binding instruments in 

that it provide for engagement beyond consultation where appropriate to 20 

the nature and strength of the Māori interests,” that’s what that says? 

A. That’s what it says yes. 

Q. Okay I just want to concentrate on that section there and in terms of the 

Māori Engagement Strategy because you have – you talk about the 

Māori Engagement Strategy in your evidence don’t you? 25 

A. I believe I dol. 

Q. And you specifically mention it at paragraph 30 of your evidence where 

you say that guidance is provided in the strategy for engagement with 

Māori on international treaties, and the engagement strategy is actually 

your exhibit D, is that correct? 30 

A. Yes that’s correct.   

Q. Now if you could just turn to page 676 of the Wai 262 Report, the 

Tribunal there discuss and in (a) Māori Engagement Strategy there and 
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they set out what’s in that.  I just want to be clear because we’ve been 

talking about this Māori Engagement Strategy.  The one that’s exhibit D 

in your evidence that’s the same Māori Engagement Strategy that this 

Tribunal – the Wai 262 Tribunal were referring to is that correct, in 

2001? 5 

A. I don’t think I can answer that question but counsel –  

Q. I could take you step by step through it because they take paragraphs 

off that. 

A. I’m only saying that because I don’t know.  It may well be so. 

Q. Yes okay, okay.  Well they refer to a 2001 Māori Engagement Strategy 10 

and you refer to a 2001 Māori Engagement Strategy so –  

A. No I think so, I think so. 

Q. Okay sure.  Because in the Wai 262 Report, they talk about the Māori 

Engagement Strategy there. 

(09:34) JUDGE DOOGAN TO MARTIN HARVEY: 15 

Q. Sorry Ms Thomas, if we could clear this point.  Mr Harvey, are you 

aware whether there has been any new or updates to the Engagement 

Strategy since 2001? 

A. I think, I mean I think over the course of the years there have been 

developments and, but I couldn’t specify here before you.  I would have 20 

to take some advice on that. 

Q. All right. 

A. I know that within my own Ministry, we are looking now at further 

elements of that strategy.  

Q. All right but I think Ms Thomas’ question really is the version that’s 25 

attached to your affidavit which is a 2001 strategy, the same document 

that was before the Wai 262 Tribunal, you answered you weren’t sure. 

A. Simply because I wasn’t part of that process and I –  

Q. But there’s not more than one engagement strategy is there? 

A. I don’t believe so. 30 

Q. Right. 
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A. But you know there can be versions of documents, there can be 

variations in documents, strategies can evolve.   

Q. All right. 

A. So I – that’s why I’m expressing my –  

Q. Well just to avoid the need for questioning around you know iterations of 5 

the version, could I ask just through your counsel, we could get 

confirmation of that please? 

MIKE HERON: 
We think it is the same but I just would like to be – we can confirm that so we’ll 

just make sure. 10 

JUDGE DOOGAN: 
All right, Ms Thomas I think we will get confirmation hopefully shortly that it is 

the same document, but sorry to interrupt you. 

ALANA THOMAS: 
No thank you for that assistance Sir. 15 

ALANA THOMAS TO MARTIN HARVEY CONTINUES: 
Q. And I did want to just bring this up with you Mr Harvey because the 

Tribunal in Wai 262 did make specific findings on that Māori 

Engagement Strategy and at 683 of the report, they note their concerns 

there.  They actually list three major flaws that they find in that 20 

Engagement Strategy saying that limiting engagement with Māori to 

consultation cannot always do justice to the full nature and extent to 

relative strength of Māori interest and such a policy does not give effect 

to the Treaty partnership and the tino rangatiratanga guarantee.  And 

then they also say that they have concerns about how the strategy is 25 

carried out in practise, in terms of providing consistent and full 

information to the right people.  And if those concerns were put by the 

Tribunal in Wai 262, in terms of the 2001 Māori Engagement Strategy, 

surely those concerns are still here if that document’s the same.  I guess 

that was my point, comparing the Engagement Strategy that you put in 30 
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your evidence that’s at exhibit D.  But if you can't take that further then 

perhaps I’ll just leave that. 

A. No I can't comment. 

JUDGE DOOGAN TO MARTIN HARVEY CONTINUES: 
Q. Right can I just clarify one point, just following up on your question, 5 

Mr Harvey were you personally aware of these particular parts of the 

Tribunal report, Tribunal’s findings that Ms Thomas has just taken you to 

at page 683? 

A. No I was not aware. 

Q. Right, did you – are you aware of any advice that you received on the 10 

Wai 262 Report? 

A. Me personally, no.  I mean, I’m aware of what is in my affidavit on the 

basis of advice that I received.  I’m aware that we seek actively to 

engage with Māori throughout every negotiation and that’s what we 

attempt to do. 15 

Q. All right. 

A. But I’m not aware of these recommendations. 

Q. Right thank you. 

ALANA THOMAS TO MARTIN HARVEY CONTINUES: 
Q. Taking you back then to page 690 Mr Harvey and perhaps the second 20 

arm of that recommendation at 8.8, the summary again, and it says 

there, “As a starting point for that engagement we would propose that 

the lead agency responsible for an international instrument consult with 

Te Puni Kōkiri.” 

A. Excuse me could you tell me where that is on the page, I can't follow? 25 

Q. Sorry 690 under Summary of Recommendations. 

A. Oh yes. 

Q. And we read out the first kinda section we recommended ending in 

Māori interest so I’m just picking up after Māori interest. 

A. Mmm I found it now yes thank you. 30 



680 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

Q. Yes.  And that’s what you mentioned in your evidence about the lead 

agency being Te Puni Kōkiri and that’s what you’ve included in your 

evidence.  Before coming to a view –  

JUDGE DOOGAN: 
Sorry Ms Thomas, that is slightly incorrect.  Just in terms of the passage you 5 

just read out, it says, “The lead agency consult with TPK.” 

ALANA THOMAS: 
Sorry my apologies Sir. 

ALANA THOMAS TO MARTIN HARVEY CONTINUES: 
Q. And then just reading it, “Coming to a view whether there is a Māori 10 

interest, the likely nature and strength of that interest and the degree of 

engagement that its priority might justify.”  That’s what it says? 

A. Yes. 

Q. Now just, you don’t actually refer to in your evidence, how and when the 

Ministry identified the exact nature and strength of Māori interest do 15 

you? 

A. When we begin a negotiation, we go out to all agencies who are 

involved, including Te Puni Kōkiri, and discuss the nature of the likely 

negotiations, the issues that are being brought to bear, and included in 

that are any issues that would be of interest to Māori.  And in particular 20 

of course we address the issue of the Treaty of Waitangi clause which is 

always part of the negotiation, but also other issues that are identified 

that might also be coming up in a negotiation.  So I can’t remember 

exactly what’s in the report. 

0940 25 

Q. Okay. 

A. But that broadly is what we seek to do in any negotiation. 

Q. Okay, then if I as a comparison then take you to Dr Walker’s evidence, 

#A036 his third brief – his third affidavit? 

A. Paragraph? 30 

Q. 77, paragraph 77 Mr Harvey. 
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A. Third affidavit? 

Q. Yes. 

A. Yes and paragraph? 

Q. 77. 

A. 77.  Yes. 5 

Q. And here from 77 till about 86 he outlines an, “Assessment of the scale 

and nature of Māori interests, the degree of their impact and the type of 

engagement warranted,” do you see that? 

A. Yes. 

Q. And he’s quite specific in terms of where MFAT believes Māori interests 10 

are and the level of that interest within each area, but the heading there 

says, “Post-negotiation assessment.”  So I was just wondering because 

we don’t have anything on the record or any evidence of a pre-signing 

or early engagement assessment of these Māori interests and I was just 

wondering if you were aware of that occurring in terms of the detail or 15 

similar to the detail of what Dr Walker provides? 

A. Well these paragraphs of course focus post-negotiation because we 

understood that that was the matter before the Tribunal. 

Q. Yes, yes.  

A. Pre-negotiation assessment occurs right throughout the process from 20 

the early consultation process through early mandates from ministers 

which of course go to all interested agencies including Te Puni Kōkiri 

and at each stage any of those interests can be brought to the attention 

of the wider group of agencies involved with the process and can be 

considered and can go before ministers.  So pre-negotiation, you know, 25 

assessment of those interests is ongoing and – 

Q. Sure. 

A. – I think Dr Walker talked to some of those interests which were dealt 

with in the negotiations when he gave his evidence. 

Q. Sure, and you talked about assessments being provided to ministers.  I 30 

would assume then that there would be documents or analysis of this?  

Again we don’t have that within this inquiry.  Are you aware that that 

occurred?  That there were assessments? 
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A. It will be contained in the advice that goes to ministers in any report to 

ministers throughout that process.  The decisions that are made in 

relation to the mandates that are taking forward by negotiators are 

contained in Government documents, yes. 

Q. Okay, but we don’t have those as far as you’re aware within this inquiry 5 

to look at? 

A. I don't believe so, no. 

Q. Okay.  Just taking you then to – sorry, I’ll just find my page i want to 

refer to – page 685 of the Wai 262 report and near the bottom of the 

page there there starts a sentence, “In light of the evidence from Te 10 

Puni Kōkiri,” and the Tribunal there say that, “In light of the evidence 

from Te Puni Kōkiri, their capacity to perform this additional or enhanced 

role will need to be evaluated.”? 

A. Yes I see that reference. 

Q. And then the line immediately following says, “The Crown must then 15 

decide who to talk to and how after that initial consultation with Te Puni 

Kōkiri.”? 

A. Yes that’s something that we seek to do.  

Q. Yes.  Are you aware of the or have you read the evidence of our client 

on this record, Margaret Mutu, Professor Margaret Mutu? 20 

A. I have not read specifically that piece of evidence but I’m aware of some 

of the content. 

Q. I just want to quickly take – just briefly take you to #A020, that is her 

evidence. 

A. Yes which paragraph Ms Thomas? 25 

Q. 26, Mr Harvey. 

A. 26, yes. 

Q. And there in terms of the TPPA, Professor Mutu says in her opinion, 

“There is a real risk that damage could occur to our economy, our 

environment, our hapū health and importantly the ability for our people 30 

to exercise our close kaitiakitanga and despite the Treaty of Waitangi 

exclusion clause the ability to exercise rangatiratanga by our own 

whānau, hapū and iwi will be usurped.”  That’s what she says there? 
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A. That's correct. 

Q. So in terms of identifying the interests of Māori, because this is the topic 

we’re still on, the Wai 262 recommendation that over and above Te Puni 

Kōkiri the Crown must engage at another level with hapū.  Wouldn’t 

Professor Margaret Mutu be a first stop for the Crown or end fact to 5 

engage with to decide first that there are Māori interests or at what 

level? 

A. In approaching trade negotiations we put information out through many, 

many different avenues to seek input and early input into those 

negotiations.  If someone – I’m speaking more from I mean my personal 10 

experience.  I can’t speak for TPP, but I’m speaking from my personal 

experience.  If someone identified to me a hapū representative, 

identified to me that they had particular issues around this and came to 

me and said, “We want to talk these through because we want to 

understand how you’re going to progress these in negotiations in how 15 

our interests can be protected,” I would talk to those people.  So I mean 

I think that we would engage with – we would I’m sure we will engage 

with any interest that identifies particular concerns that they have.  I 

can’t speak for what’s happened in TPP.  Professor Mutu doesn’t make 

clear whether she directly made these concerns known to the 20 

negotiators in TPP. 

Q. Okay. 

A. But I don't know that.  I wasn't part of the negotiation. 

Q. Okay then, thank you for that Mr Harvey.  Perhaps then we’ll look to 

how MFAT provided that information to enable Professor Mutu to have a 25 

say.  So if we could turn to paragraph 31 of your evidence? 

A. 31 yes. 

Q. And there you talk about the Ministry distributing information regarding 

international agreements that New Zealand has either entered into or in 

the process of negotiating to Māori stakeholders and you say that this 30 

information is drawn from the Ministry’s online database.  That’s what 

you say there? 

A. Yes. 
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Q. And you say that, “Since June 2014 the International Treaty’s list had 

been provided every six months to a list of approximately 143 groups 

representing Māori interests including iwi, their rohe, hapū, marae and 

the organisations whose mandates to represent these iwi/hapū have 

been recognised by the New Zealand Government? 5 

A. Yes. 

Q. Do we have a list of those 143 hapū, marae or iwi organisations? 

A. I would imagine since it’s written down there yes we must have a list. 

Q. But it’s not appended to your evidence? 

A. I’ll have to check with counsel.  No it’s not. 10 

Q. Okay, thank you.  And just further on it says that the list of recipients, 

and I’m assuming it’s the 143 there, is provided to the Ministry by Te 

Puni Kōkiri from their Te Kāhui Māngai website?  That’s what it says 

there? 

A. That's right. 15 

0950 

Q. Just turning to that Te Kāhui Māngai website.  Myself and my clients 

went on this website to have a look and I commend TPK for establishing 

this database because it is very thorough.  And on that site there’s 13 – 

are you aware of the site Mr Harvey? 20 

A. I am not personally familiar with the site. 

Q. Okay.  Well on the site there’s – it’s 13 different rohe and within each 

rohe they have the hapū or iwi listed with that rohe and then you can 

again click on and there’s all the marae within that rohe. 

A. Right. 25 

Q. You can again click onto the marae and it provides details of where the 

marae are, postal address, phone numbers, emails and any rūnanga or 

so forth that’s established within that marae.  So like I said it’s very 

thorough and our clients Te Rūnanga a Iwi o Ngāti Kahu are in that 

Te Kāhui Māngai site and if you click on their Ngāti Kahu they have 30 

details of the secretary, Professor Margaret Mutu’s email and so forth.  

So in terms of being able to distribute the information the 

Te Kāhui Māngai site which was established by Te Puni Kōkiri certainly 
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provides a good base there for that to be able to be done.  Yes, you 

would agree with that? 

A. Yes it would – that would appear to be the case, yes. 

Q. So would it interest you then Mr Harvey to know that my clients and 

certainly it’s the position of a number of the claimants within this inquiry 5 

have never received any of these updates that you refer to in 

paragraph 31 of your evidence, certainly on the TPP and any of these 

international treaties?  Does that surprise you? 

A. Well yes that would interest me because if that hasn’t happened then 

we would like to correct that.  That’s unfortunate. 10 

Q. And certainly it just then emphasises that the concerns the Wai 262 

Tribunal had in terms of effectiveness of the Te Puni Kōkiri and the 

engagement strategy still has flaws if nobody is receiving the 

information. 

MIKE HERON: 15 

Well I think the proposition was nobody is receiving the information.  There is 

a vast gulf between that proposition and what’s being – 

JUDGE DOOGAN: 
Ngāti Kahu not receiving the information, yes. 

ALANA THOMAS: 20 

No I mean – 

JUDGE DOOGAN: 
Sorry, don’t – 

ALANA THOMAS: 
I can reframe that question. 25 

JUDGE DOOGAN: 
Ms Thomas, can you remind me please, in Professor Mutu’s evidence this 

failure to receive the information is that covered in her brief, in her affidavit? 
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ALANA THOMAS: 
She says generally that they have received nothing on the TPP, Sir. 

JUDGE DOOGAN: 
All right.  Well that may be a way of just getting to that point with the witness, 

but I think the question or the point Mr Heron was raising that nobody’s 5 

received information – 

ALANA THOMAS: 
Sure. 

JUDGE DOOGAN: 
– I think we go back to the particular issue. 10 

ALANA THOMAS: 
Sure.  And perhaps it would be helpful if we knew who the 143 hapū and 

marae were in the first instance.  The gage who is receiving the information. 

JUDGE DOOGAN: 
So are you asking for confirmation from the Crown as to who they did send 15 

information? 

ALANA THOMAS: 
That would be helpful Sir, yes. 

JUDGE DOOGAN: 
All right.  Mr Heron’s indicating he could provide that list, all right. 20 

ALANA THOMAS: 
Thank you. 

DAVID COCHRANE: 
Can I just ask Mr Heron, since in 31 it says, “It provides a description of the 

agreements, information on the potential impact of the agreement to Māori.”  25 
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Could we have just a couple of samples of what the information was as well 

as the 143 recipients just so we get a picture of what they were being – 

MIKE HERON: 
Yes I would have thought that. 

DAVID COCHRANE: 5 

Thank you. 

MIKE HERON: 
It makes sense, thank you. 

JUDGE DOOGAN: 
We’re getting some more documents. 10 

ALANA THOMAS: 
I'm learning off Ms Sykes, Sir. 

JUDGE DOOGAN: 
All right, okay. 

ALANA THOMAS TO MARTIN HARVEY CONTINUES: 15 

A. But could I ask – may I ask a question?  What’s – 

Q. It’s my job to ask the questions Mr Harvey. 

A. No but I think there is a key, I think there is a key point here.  I mean 

was Professor Mutu aware of TPP and some of the issues in it?  Did 

she – 20 

Q. That was actually going to – 

A. – did she get on the phone? 

Q. Yes, thank you that was actually going to be my next point is actually 

and I’ll frame it a different way.  Is the Ministry aware because you talk 

about this website that’s been established and it’s information that’s on 25 

the website, it’s open to everyone to view, you don’t only publish stuff 
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that’s positive for the TPP but also opposition like Professor Kelsey’s 

papers and so forth – 

A. Yes. 

Q. – and this is one of the main things that MFAT are saying, “Well all the 

information on TPP has been publicly available.”  Are you aware is that 5 

– 

A. Well I don’t think we’ve said, “All the information,” obviously some things 

are confidential – 

Q. Sorry, yes what’s been provided. 

A. – to the negotiation – 10 

Q. Sure. 

A. – but we have provided and made publicly available information on the 

TPP and the content of the negotiations. 

Q. Sure.  Are aware of the Te Rūnanga o Ngāti Kahu’s website? 

A. No I'm not aware of that website. 15 

Q. Okay, because it was established when the trust was established in 

about 2000 and what they do is they post a lot of their thoughts, 

whakaaro and positions on the Te Reo Māori Bill and so forth that affect 

Te Rūnanga o Ngāti Kahu and there has been two or three articles that 

they have posted on that site specifically about their thoughts on TPP.  20 

So the Ministry haven't seen that or gone on to Ngāti Kahu’s website? 

A. Personally, no.  I can't speak for other members of the TPP – sorry, I 

can't speak for the members of the TPP negotiating team. 

Q. Okay, I won't take that further.  So I just want to take you then to, and 

we’re coming to the end of the engagement stuff Mr Harvey so bear with 25 

me, page 48 of your evidence – sorry, paragraph 48. 

A. Yes. 

Q. And there you talk about again the background of the 

Trans Pacific Partnership and how it began in around 2005, 2006. 

A. Yes. 30 

Q. And then at paragraph 58 the next step was in October 2008 you invited 

public submissions. 

A. Yes. 
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Q. And these were published again on the Ministry’s website, sent by email 

to a list of stakeholders and business groups. 

A. Yes. 

Q. Were these invitations again sent to the 143 hapū that you referred to at 

paragraph 31? 5 

A. I cannot answer that question. 

Q. Okay.  Turning then to paragraph 66 there you refer to in 2009 a series 

of hui over the proposed expansion of the P4 agreement to include a 

wider range of participants occurred.  That’s what you refer to there? 

A. Yes. 10 

Q. And the following sentence there says, “The Ministry has engaged with 

the business development unit of Te Puni Kōkiri to engage Māori 

participation in the stakeholder consultations.” 

A. Yes. 

Q. Now this – that particular sentence is interesting Mr Harvey because I 15 

think this was the subject of the email that was provided yesterday 

morning attached to Ms Kelsey’s latest statement of evidence between 

Te Puni Kōkiri and MFAT.  Do you have a copy of that with you? 

A. No I do not. 

Q. It’s appendix B or exhibit B.  And this is an email where MFAT are 20 

seeking advice from Te Puni Kōkiri on the National Interest Analysis. 

A. Yes. 

Q. And the second sentence there starting, “That section currently notes.” 

A. Yes. 

Q. And it says, “That section currently notes that the Ministry engaged with 25 

the business development unit of Te Puni Kōkiri to engage Māori 

participation in the stakeholder consultations.”  Is that what that says 

there? 

A. Yes. 

Q. And that’s the exact wording that you provide in your affidavit at 30 

paragraph 66? 

A. Yes. 
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Q. Now I note that your brief of evidence was provided in July and advice 

from Te Puni Kōkiri and this email was November of 2005 so it comes 

after you providing that evidence.  But Te Puni Kōkiri are actually 

suggesting or they did suggest a change to that sentence to, “The 

Ministry engage with the Māori business facilitation service to confirm an 5 

approach for stakeholder engagement concerning free trade 

agreements and the Ministry applied this approach for the TPP 

outreach.” 

A. Yes. 

Q. That was their suggested change? 10 

A. That’s what it says, yes. 

Q. And they incorporated that change into the final 

National Interest Analysis? 

A. I believe so. 

1000 15 

Q. So is your evidence then still the same Mr Harvey in terms of that 

sentence because it’s directly the same as what’s in this email? 

A. I would have to say that I'm not aware of the processes that went on in 

consultation with TPK around the NIA because I was not involved in that 

process.  However, I do know that the Ministry held a series of 20 

consultations in 2015 with TPK around outreach road shows for the 

Korea agreement where we sought to find the best ways of 

disseminating that information so that Māori would have the chance to 

learn about that agreement and put their views to us. 

Q. Yes. 25 

A. And that was also – part of the idea of that was with TPP in mind.  So 

what we were hoping to do through that was agree how we might do it 

to use that through the Korea road show process and to apply that 

anything we’ve learned for the TPP process.  So TPK, as I understand it 

and this is what I'm advised by the officials who worked with me on the 30 

Korea FTA, is that the way that the TPP outreach would be conducted 

was a topic of those conversations in 2015. 

Q. Okay. 
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A. So that much I know.  what subsequently happened around TPP 

outreach I can't speak to that. 

Q. Sure.  But in terms of the wording that is used here because it is 

different, you say that, “The Ministry engaged with TPK to engage Māori 

participation.”  That same wording was put to Te Puni Kōkiri and they 5 

were not comfortable with that being in the National Interest Analysis 

and provided a different sentence.  So my question is does that – your 

evidence remain the same after now seeing this email that 

Te Puni Kōkiri would not have agreed with that same sentence that’s in 

your evidence? 10 

A. I don’t see that the two are inconsistent.  TPK was clearly wanting to be 

more precise about that because it was about engagement with 

free trade agreements.  But, as my colleagues have advised me who 

participated in those discussions, it included discussions about how 

outreach would be conducted in TPP as well.  So what went on after 15 

that in terms of putting together the outreach for TPP post-conclusion 

was informed by that discussion.  So I think what TPK was doing here 

was trying to be more accurate, in particular around the nature of the 

discussions and what else was discussed but I don’t see the two as 

being inconsistent. 20 

Q. Okay.  So your evidence is the same? 

A. Yes. 

Q. Okay, thank you.  Turning to paragraph 60 of your evidence you list a 

number of hui there that have occurred between 2012 and 2015. 

A. Yes. 25 

Q. Yes.  And just without having to read out the paragraph, in summary 

there is three hui that happened in 2012 in Hamilton, Tauranga and 

Wellington; three hui that happened in 2013 in Auckland, Wellington and 

Christchurch; three hui in 2014, Nelson, Dunedin and Christchurch; and 

most recently in 2015 in Auckland and Wellington.  Is that a fair 30 

summary of how much hui and when and where? 

A. In 2015.  I think that’s a fair summary.  There were quite a few. 

Q. Thank you. 



692 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

A. Yes. 

Q. And these hui though aren’t specifically for Māori are they?  They’re 

notifications that put out on the Ministry for anyone that was interested 

in the TPP to come along? 

A. These are, yes Ministry meetings that anybody can attend. 5 

Q. Sure. 

A. Yes. 

Q. And I hate to be pedantic Mr Harvey but were these notices sent out to 

those 143 hapū if you’re aware? 

A. I cannot comment on that.  To be more precise, I am unable to comment 10 

on that – 

Q. Okay. 

A. – because I don’t know. 

Q. If I could take you then just to the two copies of the invitations and 

they’re attached as exhibits P and R to your evidence. 15 

JUDGE DOOGAN: 
Just while we’re getting those, Ms Thomas we’re just a bit over the 45 minutes 

at the moment about how much more do you have? 

ALANA THOMAS: 
Ten minutes, Sir. 20 

JUDGE DOOGAN: 
All right. 

ALANA THOMAS: 
Is that okay?  Not okay but…? 

JUDGE DOOGAN: 25 

More the latter, yes, but we’ll keep going. 

ALANA THOMAS: 
Okay. 
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ALANA THOMAS TO MARTIN HARVEY CONTINUES: 
Q. You have that before you Mr Harvey? 

A. Yes I have it before me, yes. 

Q. And these were the notices that were put on the website, is that correct? 

A. I believe that to be the case. 5 

Q. And the date of the notice is the 4th of May 2015? 

A. The first one, yes. 

Q. And that’s for the hui to occur on the 6th of May?  For the meeting to 

occur on the 6th of May? 

A. That’s what it says, yes. 10 

Q. So two days later.  And turning to exhibit Q and R – 

A. Well it also refers to Auckland on 11 May. 

Q. Yes that’s correct.  And exhibit Q that notice is the 14th of April 2015? 

A. Yes. 

Q. And the date of the meeting is the 16th of April, that is correct? 15 

A. Yes. 

Q. Two days later again.  And exhibit R that notice is the 21st of June 

2013? 

A. Yes. 

Q. And those meetings were for 3rd of July, 4th of July and 5th of July? 20 

A. That’s correct. 

Q. Thank you.  Now just what we’ve just canvassed there Mr Harvey is a 

total of about 25 hui that occurred, that you note in your evidence, 

between 2009 to 2015.  There’s a total of about 25, is that a fair 

summary of what you’ve provided in your evidence? 25 

A. I have not counted them but I wouldn’t try to contradict you. 

Q. Okay.  And just to be clear, those 25 hui aren’t specifically for Māori they 

were for all stakeholders or anyone interested in the TPP to come 

along? 

A. The ones that you’re referring to, yes. 30 

Q. Yes.  Just quickly lastly on this point then Mr Harvey, are you aware of 

the Te Ture Whenua Report that was released just recently? 

A. I am aware of it – 
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Q. Yes. 

A. – but I'm not accost its contents, no. 

Q. I just want to just quickly then because we are talking about consultation 

and hui and stuff, they have a section in their report concentrating on 

consultation and consent and the Crown in providing evidence to that 5 

Tribunal talked about their nationwide extensive consultation and that 

consisted of 64 hui where they had 3200 participants, more than 

600 written submissions on an issue, 14 hui were conducted just for a 

panel session to get extensive feedback from Māori.  This compared to 

the 25 hui that aren’t specifically for Māori you would have to agree that 10 

these 25 hui aren’t extensive consultation for Māori. 

A. There were processes, there were hui with Māori during the TPP 

process so I think just concentrating on those meetings themselves I 

don’t think is a fair comparison and I'm not sure whether the comparison 

between the TPP and that, the issues under consideration there are 15 

necessarily a fair comparison. 

Q. Sure. 

A. So I think I'm not sure that you can make that assertion. 

Q. Certainly the Ture Whenua Māori consultation and the amount of 

consultation they had was certainly more than the TPP though, given 20 

the evidence that I’ve just traversed with you? 

A. Certainly that sounds right but I think to make a comparison with TPP to 

seek to disparage TPP in the process is not necessarily a fair one given 

the very different content of those two processes. 

Q. Okay.  And just to be clear, the consultation with Te Ture Whenua was 25 

happening between 2013, 2015 at the same time consultation was 

occurring for TPP. 

A. Mmm. 

1010 

Q. Whoever was organising the Ture Whenua consultation certainly would 30 

have known that TPP was happening at the same time yet the amount 

of consultation is nowhere near, you’d have to agree, with the Ture 

Whenua consultation? 
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A. Yes and I, I just – I mean I think there’s – 

JUDGE DOOGAN: 
Mr Harvey, pause.  I do not think we can take this point much further, 

Ms Thomas. 

ALANA THOMAS: 5 

Okay Sir, thank you.  I’ll leave that there then.  I have a few more issues to do 

with the national interest analysis but I might leave that for my friend, Ms 

Mason.  I think she is going to cover those issues, Sir.  So I will leave it there. 

JUDGE DOOGAN: 
All right, thank you. 10 

ALANA THOMAS: 
Thank you Sir and thank you Mr Harvey for your evidence. 

MARTIN HARVEY: 
Thank you Ms Thomas. 

JUDGE DOOGAN: 15 

Ms Mason? 

(10:10) JANET MASON TO MARTIN HARVEY: 
Q. Good morning Mr Harvey. 

A. Good morning. 

Q. I propose to ask you some questions in relation to your affidavit sworn 20 

on 7th of July and in relation to the national interest analysis and in 

relation to a couple of the exhibits, a couple of the early ones, volume 1 

of your affidavit.  Now in paragraph 7 you say that in your affidavits you 

respond to the principle process issues and go through the process 

decisions as to New Zealand’s participation, the negotiations and then 25 

all the way through to implementation of the FTA? 

A. Yes. 
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Q. So you would have been involved in the national interest analysis which 

I’ve just referred to as the NIA? 

A. I was involved to the extent that many members of my team were 

involved in putting that together, but I was not directly involved because 

that involved members of the negotiating team and members of FTA 5 

implementation unit that pulled all of that together.  So my involvement 

was only in terms of management of the people. 

Q. Right, but you would have signed it off presumably?  It wouldn’t have 

gone over your desk – 

A. That would have been signed off by Dr David Walker.  So the chain of 10 

command, if you like if I can put it that way, for the TPP was Dr David 

Walker as chief negotiator.  One of my unit managers was the deputy 

chief negotiator.  Another one of my unit managers is in charge of the 

FTA implementation unit and he was also involved in that process.  My 

direct involvement in the NIA was not extensive. 15 

Q. But you were involved managing that process? 

A. Managing – as I say, well actually I think you’ve put your finger on it.  

Managing that process, managing – my officials were involved in that 

process but not in terms of construction and finalisation of the NIA.  That 

was the work of the negotiating team. 20 

JUDGE DOOGAN: 
All right, Ms Mason.  Just if you put the questions in relation to the NIA. 

JANET MASON TO MARTIN HARVEY CONTINUES: 
Q. Yes. 

A. There’s a division of labour, as you can imagine, within a large team 25 

where there are lots of different work streams and as I pointed out at the 

beginning of my presentation I have not been directly involved with the 

TPP process.  Clearly, you know, I understand a lot of what it’s about, I 

read a lot of the things which are available generally about it but I was 

not involved with the approval of the NIA. 30 

Q. But you’d be able to answer the point.  I mean you’re familiar with it – 

A. Yes, I'm familiar and I can answer  – 
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JUDGE DOOGAN: 
Ms Mason, just put the questions.  Just go straight to the questions.   

JANET MASON TO MARTIN HARVEY CONTINUES: 
Q. I’d like to go to annex C which is page 64 of your affidavits.  So the 

exhibit sorry.   5 

A. Yes. 

Q. And in particular standing order 395 which is actually just – Sir, for the 

record I think this was put in before the amendments were made and it’s 

actually 398 now. 

A. 395. 10 

Q. So it’s annex C, it’s page 64. 

A. It seems to be cut off in my version.  Sorry I don’t have the full text. 

JUDGE DOOGAN: 
It may come up on the screen. 

JANET MASON TO MARTIN HARVEY CONTINUES: 15 

Q. It’s page 64 of your exhibits.  So it’s exhibit A page 64 and it’s annex C 

of exhibit A. 

A. 394 yes I have it in front of me now. 

Q. And if you go down to section or standing order 395 – 

A. Yes. 20 

Q. You’ll see there from (a) to (i) there are requirements that should be in 

the NIA.  In particular standing order 395(b), “The advantages and 

disadvantages to New Zealand.” 

A. Yes. 

Q. And (c), “The position in respect to reservations,” and then (d), “The 25 

economic, social and cultural and environmental effects.”  In (h) the 

consultations which should have occurred and then if you go down to 

clause (3) of 395 it says that, “The national interest analysis must 

address the matters set out in paragraph (1) to the full extent applicable 

to that proposed action,” doesn’t it? 30 

A. That’s what it says, yes. 
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Q. Yes, so the NIA should to the full extent possible cover those matters, 

shouldn’t it? 

A. Yes, that – those are the standing orders. 

Q. So if we could go to the NIA itself which is document #3.1.101 and if you 

go to pages 255 and 256. 5 

A. Sorry could you give me the reference again, Ms Mason? 

Q. Right, yes pages 255 and 256? 

A. Yes. 

Q. It sets out the analysis on the Treaty of Waitangi, doesn’t it? 

A. Treaty of Waitangi, yes. 10 

Q. And if you go to page 256 – 

A. Yes. 

Q. – it talks about the exception clause then it goes through in the second 

paragraph to talk about the chapeau.  Then in the third paragraph it 

talks about in relation to all of the other FTAs that there’s been no 15 

litigation that has been bought in relation to this, doesn’t it? 

A. That's right. 

Q. It would be appropriate to refer to litigation, relevant litigation in an NIA 

wouldn’t it? 

A. Yes, I mean it appropriately addresses the litigation risks.  In this 20 

instance it’s talking about how the Treaty of Waitangi clause protects 

against those risks. 

Q. Right, and now the other thing in the NIA is that it’s actually meant to set 

out the – any problems that might have arisen doesn’t it?  It’s meant to 

be balanced? 25 

A. Yes it’s meant to set out advantages and disadvantages. 

Q. Yes and there’s nothing in there that I can see that refers to any 

problems that have been raised with this clause?  Yet you might want to 

have a quick look but I couldn’t see anything.  No?  Perhaps that was an 

oversight? 30 

A. No that’s not an oversight.  I think as we’ve consistently said throughout 

these proceedings that this is a well-established clause that was – is 

now been in all of our FTAs and we believe it’s a very, very strong 
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clause.  We don’t believe that it has the disadvantages that you put 

forward in these proceedings.  So I don’t believe this is unbalanced, I 

believe it reflects what our assessment of this clause is. 

1020 

Q. But should it not have referred to the issues that had been raised about 5 

it, so that there were other – 

A. By who? 

Q. Being raised by submitters, people you had consulted.  And most 

importantly, should it not have referred to this litigation that actually 

there were proceedings before the Waitangi Tribunal raising issues 10 

about this clause?  Perhaps that was an oversight?  You earlier said 

that litigation and litigation risk should be disclosed in the NIA. 

A. But the Crown, the Government has come to the conclusion that those 

risks have not changed as a result of the TPP and this is a section that 

is talking about a well established exception that to this date and we 15 

believe into the future is fit for purpose.  So I don’t see that this would 

require us to raise a whole lot of risks that we don’t believe are there. 

Q. Well I know that that’s the position that the Ministry has but – 

A. It’s not just the Ministry – 

Q. – in a document – 20 

A. – we have external advice on that as well. 

Q. Right, okay.  In a document that’s going to select committee like the NIA 

isn’t it an obligation that you put a balanced view to the select committee 

and that you actually reflect the problems that have been raised about 

this clause as opposed to painting a rosy picture? 25 

A. I think it paints an accurate picture so – 

Q. But there were proceedings that wasn’t disclosed at all.  Surely 

proceedings before – 

A. I don’t think – 

Q. – the Waitangi Tribunal questioning the very – 30 

A. I – 



700 

 

Wai 2522 – Trans-Pacific Partnership_Waitangi Tribunal, Wellington_Monday 14 March 2016 

(week 1) 

 

MIKE HERON: 
Let him answer the question. 

JANET MASON: 
Sorry. 

JANET MASON TO MARTIN HARVEY CONTINUES: 5 

A. I can't comment on whether there are any disclosure obligations with 

respect to proceedings with respect – in relation to NIAs.  I'm sorry I 

can't comment on that. 

Q. So Mr Harvey can I take you to your annexures page 31 and that’s the 

first exhibit that we were at before? 10 

JUDGE DOOGAN: 
The standing orders is it? 

JANET MASON: 
Sorry Sir, no.  Sir, the exhibit – the standing orders were part of exhibit A and 

exhibit A is the guidance for government agencies on practise and procedures 15 

for concluding international treaties and arrangements. 

JUDGE DOOGAN: 
All right.  And you just want – 

JANET MASON: 
And at page 31 of the exhibit. 20 

JUDGE DOOGAN: 
All right.  If you’re just wanting the witness to confirm non controversial 

aspects as a foundation for the question and just in the interest of time if you 

could – I'm assuming as with the standing orders the witness is not going to 

argue what the document reflects. 25 
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JANET MASON: 
Yes.  Sir, should I just read it out? 

JUDGE DOOGAN: 
Well read it out or put the proposition and just go to the question. 

JANET MASON TO MARTIN HARVEY CONTINUES: 5 

Q. Right.  So this is the guidance for government agencies on practise and 

it says that in terms of when government agencies are writing up their 

analysis for inclusion in the NIA that the section, that’s the section that 

we have just referred to setting out the analysis on the Exception Clause 

and the TPPA, it says, “This section should provide a balanced 10 

assessment of the effects and costs associated with the Treaty action.  

It is not intended to provide an opportunity to advocate for the proposed 

Treaty action.  If the Treaty is expected to have a large impact on 

society, officials should ensure that someone with the appropriate 

expertise carries out a cost benefit analysis.”  And my proposition really 15 

is, with the nature of the National Interest Analysis that’s it meant to be 

independent, it says here it’s meant to be balanced, you earlier said that 

litigation risk should really be disclosed which you had disclosed the 

WTO findings, that perhaps it really was oversight that you didn’t refer to 

these very proceedings before the Tribunal in relation to that clause. 20 

MIKE HERON: 
Sir, I think the proposition has already been put to the witness and when we’re 

at the point right at the margin of this promising point because this is NIA is for 

the select committee.  If they think it’s inadequate that’s a matter for them. 

JUDGE DOOGAN: 25 

All right, thank you.  It’s not so much the comity point that troubles me it’s the 

– we are repeating the same basic proposition which the witness has 

answered.  I think in terms of this point Ms Mason you’ve got a reasonable 

foundation for any submission you want to make on the way these documents 

or the nature of the obligation under the documents.  I don’t think you can take 30 
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the questions much further in relation to what should or should not have been 

in the NIA itself as regards to these proceedings and the Tribunal. 

JANET MASON: 
Yes Sir I was just putting it after reading out the – I mean I had finished.  That 

was my last question – 5 

JUDGE DOOGAN: 
Okay. 

JANET MASON: 
– on that part – 

JUDGE DOOGAN: 10 

Okay. 

JANET MASON: 
– before going to the next – 

MARTIN HARVEY: 
I could make a couple of points if you wish? 15 

JUDGE DOOGAN: 
Well I think in fairness to you if you wish to make some points you should.  But 

– 

JANET MASON TO MARTIN HARVEY CONTINUES: 
A. I mean I think it’s just obvious to say that the NIA has gone through a 20 

departmental process and has been approved by Ministers.  I think that 

needs to be said.  So there were no shortcomings and this brought – 

with respect to this, brought to our attention through that process.  Also I 

think I’d have to disagree with the assertion that Ms Mason has made in 

relation to the impact that she is talking about that would cause us to 25 
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highlight some of the issues that she has raised when we disagree – we 

have a fundamental disagreement here.  Thank you. 

Q. Now I’d like to turn to – I just want to make the point that part of this 

inquiry is also forward looking about what things can be done – 

A. Yes. 5 

Q. – for instance, that had not been done previously.  And I didn’t have an 

opportunity to put this to Mr Walker yesterday but it is a process matter 

and it’s set out in paragraph 57 of Mr Walker’s 3rd affidavit.  It’s 

paragraph 57. 

A. Yes I have it here. 10 

Q. I just had a question about the last sentence there where he says, “If 

required the select committee may indicate that it needs more time, in 

which case, the executive nature is to extend the time the select 

committee has to consider the agreement.”  I was of the understanding 

and I recollect this may have been put forward by the Crown before that 15 

the executive don’t have much to do with the select committee 

procedures. 

A. All I understand that the executive can take a decision on Treaty action 

within a specified period of time but I can choose to, as my lay person’s 

understanding, waive that and choose not to take action to allow the 20 

select committee to spend more time on considering the issues at hand. 

Q. So by allowing more time you mean before introducing legislation 

intended to comply with the TPP? 

A. It’s the practice of Governments to introduce that legislation once the 

standing committee has reported back. 25 

Q. Right.  So can I just confirm, the legislation wouldn’t be introduced until 

after the select committee report? 

A. I believe that Minister McClay has stated that the intention is to 

introduce legislation shortly after the committee has reported back.  I 

think those were his words “shortly after”. 30 

Q. Okay.  Now I only have a couple more questions and, as I said earlier, 

and you would know that part of this process is for the Tribunal to look 

into things that are forward looking, what can be done now if it is found 
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that there are some things that are problematic, and I just wanted to run 

through with you very briefly the kinds of things that are possible.  So 

not so much whether they’re likely to work or not, but just some 

possibilities.  In your evidence you say that it’s just too late to change 

the text of the Treaty. 5 

1030 

A. Yes, the Treaty, the negotiations have been concluded and it has been 

signed and the attention now is for all Governments to put that before 

their domestic processes for ratification. 

Q. Right, and then one possibility, so I'm not saying whether this is 10 

probable or not, or likely, is that New Zealand doesn’t ratify the TPPA? 

A. That’s a possibility. 

Q. And one possibility is the Select Committee could theoretically 

recommend to the house that there are fundamental problems with it? 

A. Yes, that’s a possibility. 15 

Q. And now there’s another possibility, under the US certification process, 

so is it your understanding that under the US certification process they 

look at a country’s domestic compliance, so they would look at 

New Zealand’s compliance with the requirements of the TPPA? 

A. It’s my understanding that they look at what other countries are doing to 20 

implement the agreement so that they can have some assurance when 

they ratify that everybody is going to adhere to the agreement. 

Q. Yes – 

A. It’s a domestic process for them.  It’s not our concern. 

Q. Yes, which is why New Zealand doesn’t ratify until the implementing 25 

legislation has been passed? 

A. Where an international Treaty requires changes to our domestic laws 

and regulations then we need to pass that legislation in order to be able 

to implement our obligations otherwise we would be in breach and that’s 

not the way that we conduct our international relations. 30 

Q. Right, so then you would advise them after the implementing legislation 

has been passed and then they would – 

A. Advise who – 
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Q. The US? 

A. No, no, we’re not required to advise other Governments of what we 

have done.  We’re only required to inform them that we have completed 

our domestic ratification process, yes. 

Q. Right, sorry, sorry – 5 

A. Yes. 

Q. – I meant inform, and then they would undertake their certification 

process wouldn’t they? 

A. I'm not aware of the sequence of that.  As I say it’s their domestic 

procedure it’s not ours. 10 

Q. Right, did you say inform?  So just for theory’s sake, just if this Tribunal 

came out with some changes to, in particular, the exception clause, just 

say they were preferable, that could be – the US can be informed of that 

when you inform them about domestic compliance, could you not? 

A. We don’t inform them of domestic compliance.  We only inform them 15 

when we’ve completed our application pro – it’s actually as simple as 

that.  We notify them that we’ve completed our procedures that informs 

our negotiating partners that we are ready to bring the agreement into 

force as soon as the required threshold is met and I think Dr Walker has 

discussed those thresholds. 20 

Q. Yes, what I'm sort of putting to you is if the intention isn’t being changed, 

so the intention was that New Zealand have this exception clause but 

somehow in the technical drafting there were some inconsistencies that 

might be better drafted that that could be advised to other parties and 

theoretically they’ve all agreed to the principle of the matter.  It shouldn’t 25 

cause too much – 

A. I'm afraid – 

Q. – it is possible – 

A. – in my experience and knowledge of trade negotiations that would 

cause a big problem.  You would advising them that you’d wish to 30 

renegotiate the agreement and that sets off, could set off quite a train of 

events.  So I would advise very strongly against doing that. 
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Q. Right, I just wanted to talk about what was possible, not what was 

probable.  But if there were a technical drafting matter, like domestically 

the equivalent would be – 

A. Technical drafting issues could be corrected at the legal verification 

stage, of course, which is completed.  If there are technical drafting 5 

issues, technical only, not substantive – 

Q. Yes. 

A. – they could be discussed.  They can be correct after entering to force, 

but it’s a technical process only and if there are any substantive issues 

that’s renegotiation. 10 

Q. Right, that’s – yes, so then as long as it didn’t say fundamentally amend 

what the party’s intentions were, you couldn’t do that, could you? 

A. I think you’re proposing a scenario which is kind of improbable.  You’re 

saying you want to change the substance but you’re – 

Q. No, sorry, no, not the substance at all. 15 

A. Sorry, you’re saying you want to make a technical change but in fact it’s 

substantive. 

Q. No, no, no, I'm just putting to you, if it were a technical change, that 

would be all right, wouldn’t it?  So long as it still gave effect to what the 

parties meant? 20 

A. I would have to take some legal advice on that.  I'm only speaking from 

the experience I have.  For example there was an issue in the Korea 

negotiation with just a question of tariff phasing, it was purely technical 

and we can correct that after we agreed with Korea that that was purely 

a technical problem in translating commitments into the actual numbers 25 

and schedules and we could correct it afterwards.  So that’s the nature 

of technical changes that I'm talking about.  But anything that goes 

towards a substantive change you’re talking renegotiations and you’re 

on a very different track and I would advise very strongly against that. 

Q. Yes, and I wasn’t talking about that.  Okay, so I have no further 30 

questions.  Thank you very much. 
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JUDGE DOOGAN: 
Thank you.  Ms Sykes. 

(10:36) ANNETTE SYKES TO MARTIN HARVEY: 
Q. Kia ora Mr Harvey, were you here yesterday when we had a flurry of 

documents and your name was mentioned and I'd like to take you to 5 

that document, do you recall that document yesterday?  It’s a specific 

message to you in an email which is, I'm not sure of the document 

number, but it’s at appendix B of that email, which is the email stream 

between Mr Tikitu Nathan of the business development unit and various 

other parties. 10 

A. Oh, yes, I have that now. 

Q. And I'd like to take you to the mention of your name in that and it’s the 

Korean Free-Trade Agreement and it’s emailed from an unknown 

person dated the 17th of November and the time of it is at 11.53 am? 

A. Ah, yes. 15 

Q. And it was sent to – it was copied to Jacqueline Williams, do you know 

any of these individuals? 

A. I've met a number of them, Jacqueline Williams, Tikitu Nathan, I have 

met, Martin Mikaira of course I know very well. 

Q. Yes, and do you know what their roles are in Te Puni Kōkiri or the 20 

Ministry of Foreign Affairs and Trade? 

A. Not exactly but they are the people with whom we consult around such 

trade negotiations issues. 

Q. What I'm particularly focused on seems the writer of this email is 

concerned that perhaps the proposals from the Ministry of Foreign 25 

Affairs and Trade engagement with Māori is not as focused or as robust 

as it was with the free-trade agreement that you were in charge of when 

you were negotiating with Korea.  So just pause there, what did you do 

different? 

MIKE HERON: 30 

Pause, the premise hasn’t been established.  Can the witness please be – 
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ANNETTE SYKES TO MARTIN HARVEY CONTINUES: 
Q. Well then without different – what did you do with the free-trade 

agreement with Korea to ensure proper stakeholder engagement with 

Māori? 

A. In relation to this email I think I explained before what we sought to do 5 

with consultation around Korea.  But as part of that process we also 

took a forward looking approach because we are trying to improve our 

engagement with Māori and so we also took into account the fact that in 

the near future we would be consulting on TPP, we were going out in 

road shows and talking to people about TPP.  So that was discussed in 10 

that context and that discussion was brought into the processes as I 

understand because I wasn’t involved with the preparation of the road 

shows for TPP, but that understanding, those discussions were brought 

into that process.  And I think the change that is being suggested here 

reflects that, reflects that understanding by Te Puni Kōkiri, so as I said 15 

before I don’t think the two are inconsistent. 

1040 

JUDGE DOOGAN: 
Ms Sykes, just on this email just so the Tribunal is clear about that paragraph 

you’re referring to.  The section reads, “The Ministry engage with the business 20 

development unit of TPK to engage Māori participation in the stakeholder 

consultations.  Te Puni Kōkiri officials note that discussions with MFAT 

concerning Māori participation in stakeholder discussions was focussed on 

the FTA with Korea, and while we indicated that the principles we discussed 

regarding consultation would be the same for any FTA outreach,” and then so 25 

on.  That seems to imply that there’s a carry forward from the Korea FTA into 

the documentation in discussion here.  I'm not sure if that’s the case but if we 

could just clarify that with the witness. 

ANNETTE SYKES: 
I'm happy Sir because Sir if you go on, “We weren't specifically asked to 30 

circulate any pānui through our Māori business facilitation service as we did 
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with for Korea.”  So it suggest to me that, yes the first part is we did that with 

Korea – 

JUDGE DOOGAN: 
Right. 

ANNETTE SYKES: 5 

– but now we’re talking about, in the second part of the sentence, what we 

haven't done with TPPA – 

JUDGE DOOGAN: 
Yes, all right. 

ANNETTE SYKES: 10 

– which was done with Korea, so it’s the whole sentence Sir. 

JUDGE DOOGAN: 
Mr Harvey, just in light of that exchange can you just make any further 

comment you wish to make? 

ANNETTE SYKES TO MARTIN HARVEY CONTINUES: 15 

A. My understanding is that we didn’t follow the same approach with TPP 

going out through the TPK network.  We took the information that we 

had from them obtained in the Korea process and sent that out 

ourselves.  That’s what my officials have told me in relation to this email.  

So the intent was the same and we were drawing from the consultation 20 

that we had done with TPK. 

Q. So for me because this is all new, what did you do with the FTA with 

Korea?  Is it, as is suggested in this email, that there was stakeholder 

participation encouraged by an outreach being managed by TPK 

business development unit? 25 

A. That outreach wasn’t managed by TPK it was managed by us but 

informed by our consultations with them.  We also worked with NZTE on 

that process because we particularly wanted to draw Māori businesses 
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attention to the benefits of the Korea agreement.  And we had in terms 

of our, you know, overall outreach to other departments, we were trying 

to work with them to ensure that we had greatest coverage.  We had 

also discussions with the Māori business unit of 

New Zealand Trade and Enterprise as well. 5 

Q. Okay.  And as I put to Dr Walker yesterday, there seems to be a shift to 

what I call the “tick the box” approach with TPK which they resisted 

really in this email didn’t they? 

A. I don’t agree with that.  I think they were correcting an impression that 

might have been given but I don’t think the two – as I say, I don’t think 10 

the two sentences are inconsistent.  It’s simply a question of when some 

of the substantive consultation took place.  Our people working on the 

TPP outreach were still, you know, in touch with TPK through that 

process. 

Q. Now can I take you – and I'm sorry I don’t know the document number 15 

but a very helpful table that was presented in the opening statement 

from expert witness Associate Professor Kawharu.  And were you 

present I'm not sure yesterday afternoon for her evidence? 

A. I regret I wasn’t present for that. 

Q. Okay.  I note if you go to the far right column she talked about general 20 

exceptions not being in the TPPA but you were in charge of the Korea 

free trade agreement engagement between Korea and New Zealand 

weren't you? 

A. Yes I was. 

Q. So why did you think it important to have the general exceptions in that 25 

agreement? 

A. To that point, that was the way that we had always done it with general 

exceptions that applied across the agreement, including the investment 

chapter.  So that’s the approach New Zealand has taken and had taken 

to that point.  So – and the Korean’s agreed with us so we didn’t change 30 

our approach. 
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Q. So at this point one year later we’ve taken them out so it’s not unusual 

or not untoward sometimes for general exceptions to be changed, 

omitted, deleted, evolved to meet changing circumstances is it? 

A. I believe that Dr Ridings, possibly Dr Walker, had a – I think Dr Ridings 

in particular had explained why there’s a different structure for 5 

investment.  That those issues are addressed directly in the investment 

chapter so there’s no doubling up.  But that was the US template so that 

was the origin of that change.  I think if everybody had come to this 

negotiation and said, “We’re going to have general exceptions across 

the board,” that was consistent with our previous model and we would 10 

have adopted that approach.  In this negotiation it was different because 

clearly there was no agreement to a general exceptions approach 

covering in the investment chapter as well. 

Q. Doesn’t that fact of itself mean that it was even more important perhaps 

at that point that the Exception Clause that is the subject of this inquiry 15 

be reviewed to a Treaty lens given that those general exceptions were 

no longer going to be available? 

A. I understand that the Treaty Clause was looked at by our legal experts 

to ensure that it was still fit for purpose.  With respect to the Exceptions 

those would have been looked at very carefully.  And I am aware of 20 

some of the discussions because there’s obviously cross-over between 

negotiations.  I am aware of the discussions, the intensive discussions 

that took place internally to ensure that legally speaking there was no 

substantive difference between those.  So the exceptions being placed 

in the investment chapter than being placed in the general exceptions.  25 

And the impact on the – there is no impact on the Treaty of 

Waitangi Clause. 

Q. My last question if I can take you to your 2nd affidavit which is document 

#A013 and its UPOV ’91 that I'm really interested in which is 

paragraph 7.4 at page 3 of that document. 30 

A. On mine? 
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MIKE HERON: 
Sorry, can we have that reference again please? 

ANNETTE SYKES: 
Certainly.  It’s document #A013 – 

MIKE HERON: 5 

#A013. 

ANNETTE SYKES: 
– and I'm asking him about his commentary at paragraph 7 of his affidavit. 

MIKE HERON: 
Thank you. 10 

ANNETTE SYKES TO MARTIN HARVEY CONTINUES: 
A. Yes. 

Q. Now my friend Ms Thomas took you to several references in the 

Wai 262 Report this morning, are you familiar with what was discussed 

about UPOV ’91 in the Wai 262 Report? 15 

A. Not in detail, no. 

Q. No.  Because your first comments seem – your first affidavit seemed to 

suggest that you had looked through those relevant part of the Wai 262, 

certainly as they are related to – 

A. My Ministry – the Ministry is fully aware of those issues – 20 

Q. Okay. 

A. – and I accept the advice of my colleagues on the issue. 

Q. I think it will have to be a matter for legal submission because what I 

wanted to show you was that UPOV ’91 was not considered by that 

Tribunal as sufficient protection for our rights.  Thank you. 25 

JUDGE DOOGAN: 
That’s UPOV ’91 as opposed to the prior instrument, all right, thank you.  

Thank you Ms Sykes. 
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(10:49) TANIA SIMPSON TO MARTIN HARVEY: 
Q. A tēnā koe Mr Harvey, over here. 

A. I'm sorry I wasn’t sure where we were going to next.  Good morning. 

Q. Thank you I just wondered if you could comment on the general 

provision in the TPPA that relates to traditional knowledge?  It’s the 29.8 5 

which we will get up there so you can see the wording, if we can please.  

That relates to traditional knowledge, cultural expression and genetic 

resources.  Are you familiar with that? 

1050 

A. I don’t have it in front of me. 10 

Q. Okay, let us just take a minute to get it. 

A. 29.8, yes. 

Q. So can you just explain to me a little bit about what you believe that to 

mean in terms of our domestic situation? 

A. Well I think it goes towards – first of all I’m not an expert in IP itself so 15 

I’m only speaking from a very general knowledge. 

Q. Yes. 

A. But it is a clause which allows us to take the measures that we think are 

necessary to do those things that it sets out there.  I can really only give 

a plain interpretation of that. 20 

Q. Okay, does it provide any additional protection in terms of Treaty rights 

to the Treaty exception clause in your opinion? 

A. Do you mean additional?  Well I think it’s part of the set of clauses 

throughout the agreement including exceptions and reservations but 

other things that are permissive that allow us to do things. 25 

Q. Yes. 

A. Recognising that there are things beyond necessarily commercial that 

we may – that there's action beyond commercial issues that we would 

wish to take. 

Q. Yes. 30 

A. So it’s one of those things that, you know, comes before any question of 

whether the Treaty of Waitangi clause needs to be invoked.   
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Q. Do we in a domestic – I am just interested in the interpretations of those 

terms, traditional knowledge and traditional cultural expressions.  How 

would we interpret that here in New Zealand? 

A. I’m not an expert in IP, I could not give you a legal opinion on that. 

Q. Okay, so – New Zealand – 5 

A. I would think quite broadly are those things that we deem to be 

important in relation to traditional knowledge, Māori knowledge, 

expressions is quite broad. 

Q. So we would be free on a domestic basis to apply our interpretations?  

New Zealand? 10 

A. There is a proviso there subject to each party’s international obligations, 

but I understand in relevant instruments that deal with these issues 

there is provision for us to do precisely that.  But I can’t speak to those 

in detail.  I’m not a legal expert on IP. 

Q. Okay, but you did say earlier that you are familiar – you have some 15 

familiarity with the agreement and I just wondered why does genetic 

resources appear in the heading there but not in the text? 

A. I cannot comment.  I don't know.  That would – you would have to put 

that to somebody who was involved with the TPP negotiation. 

Q. All right, thank you. 20 

(10:54) DAVID COCHRANE TO MARTIN HARVEY: 
Q. Mr Harvey, can I just in the interests of time briefly summarise where I 

see your position in the scheme of things.  You led the Korean 

agreement negotiations but for the TPPA Dr Walker led it.  The UN and 

sort of centre of the world reporting to him and had unit managers below 25 

you reporting to you on the deputy negotiator and the – 

A. The deputy chief negotiator on matters relating to TPP reported directly 

to David. 

Q. That is fine, so you knew what was going on.  You filed these things.  

Yes, you make a conclusion at paragraph 69 of your affidavit and I just 30 

want to explore what happened.  You say, “While the Ministry actively 

seeks engagement with Māori out of business interest,” and the other 
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place is at 29.1 you also engage in matters of culture and traditional 

knowledge and things like that.  So we’ll assume that could be there.  

Notwithstanding the Ministry’s clear notification of progress and 

opportunities to engage, Māori in general have not taken up these 

opportunities for direct engagement aside from the OIA and we heard 5 

already the OIA request was rejected or delayed or deferred or blacked 

out anyway.  So you are really saying you have drawn the conclusion 

they have not taken up the opportunities for engagement.  So we are 

trying – I am trying to establish who dropped the ball?  Whether Māori 

dropped the ball, did not – I’ve heard of active participating but you 10 

know maybe – Māori have got obligations too.  But if we go to your 

affidavit earlier on, and you have been to this clause already, and you 

aid to Ms Sykes that in the case of business – sorry, paragraph 60.   

A. 60. 

Q. Yes, paragraph 60.  You said to Ms Sykes that it was not like Korea.  15 

MFAT engaged with Māori business itself rather than through the TPK 

system and that is why that email that they had discussed they were not 

specifically asked makes sense? 

A. I think the people we wish to send out notifications about the 

engagements go beyond businesses.  I mean there was a business 20 

focus around there, but the people on the list sent to would have gone 

well beyond business, yes. 

Q. Okay, but as far as business – 

A. That was the intention, yes.  

Q. – as far as business goes, at one point you said you were sending them 25 

out.  You were communicating with the business FOMA around the 

other businesses.  But then at paragraph 60 is says that, “The Ministry,” 

about halfway down page 24.  “The Ministry discussed how best to 

include Māori businesses in these seminars with TPK who agreed to 

inform their Māori business stakeholders.”  So it is a pretty fine pin to 30 

dance on to say – to have TPK saying they were not specifically asked.  

Maybe they did not need to be specifically asked because they had 

agreed, but then if they agreed to do it and you were doing it, who was 
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dropping the balls?  Because we heard that they were not – at least 

some, I am not saying they all – none of the 143 got the – seeing Ms 

Thomas told us that some people did not. 

A. This is referring to – follows on from the discussion of the meetings held 

in 2015. 5 

Q. Yes. 

A. To receive an update and this was discussed how to best do these 

seminars, meetings were held.  So this goes to last year. 

Q. Yes. 

A. I don't think it’s referring to what had occurred in relation to this most 10 

recent series, most recent part – 

Q. No I am not worried about the ones after signature.  I am talking about 

while the thing is being formulated, and there is a chance for input, once 

it is signed we know it is signed and that is outreach.  I am talking 

pre-outreach.  I am talking who was doing it?  Was it TPK, was it you, or 15 

did each one think the other one was doing it? 

A. Well in this particular instance I can only read – say what I have before 

me there, which is that Te Puni Kōkiri agreed to inform their Māori 

business stakeholders about this.  

Q. And then we have got them saying they were not specifically asked and 20 

they did not do it in the email that you refer to?  So that sounds like 

that’s where a ball dropped or two? 

A. No, but I think there’s a difference in timing here because a sentence 

here refers to seminars last year not in relation to this year as I read it. 

Q. We are not worried about – this year is outreach, that is different.  We 25 

are talking about when the text was still being negotiated and if Māori 

had something to say that was the time to say it and Dr Walker had said 

Māori have an obligation to tell the Crown what they want and I can 

accept that that is perfectly –  

A. Yes.  30 

Q. There is a certain element of truth to that of course that the Crown has 

an obligation to tell them what is going on so they know what to ask for.  

But you know I accept that it is not a one-way street but I am not quite 
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sure how this was going to happen because it does seem to me that 

they – one, you said you were doing it, TPK agreed – you say they 

agreed to do it and they say they were not asked so they did not and 

that is the one I – that is the bit I – I do not want to repeat the questions 

but I just want to get the answer? 5 

A. I think you’d have to put that question to people who were involved with 

putting together the TPP outreach. 

Q. I mean we are not talking outreach. 

A. Okay. 

Q. We are talking – outreach is from signature onwards, is it not? 10 

A. That's right. 

Q. Yes, so this is not outreach at all.  This is negotiation time.  This is last 

year, negotiation time, 6-11 May and then later in the paragraph 

2012-2015.  So there is a three-year period there.  So there is no point 

in asking about outreach because we are not talking about outreach.  15 

We’re talking about the time when your managers and your superior Dr 

Walker were doing things on behalf of New Zealand.  I mean if there’s 

no explanation just say you haven’t got an explanation. 

1100 

A. I can’t provide an answer to that question. 20 

Q. Okay, just one other thing and again it might be another one of these 

drop balls, I'm just not sure.  Perhaps I should change the – never mind.  

Paragraph 31 of your affidavit, and that’s where the 143 groups come in, 

143 people come in – 

MIKE HERON: 25 

Sorry Mr Cochrane we do have that list now. 

DAVID COCHRANE TO MARTIN HARVEY CONTINUES: 
Q. Good, yes, what I'm concerned about is how it was managed not how 

many were on it, but thank you Mr Heron.  Paragraph 31 says it was on 

New Zealand Treaties online, it provides a description, information on 30 

the impact of the agreement on Māori together with contact details, but 

then we get to the bottom and it says between July 2012 and June 
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2014, in essence it was New Zealand Treaties offline, it wasn’t there 

and the list was not distributed.  Isn’t that another drop ball?  Two years 

when Americans are in there, I think America was in there by then, 

around about then, 12 to 14, some time in that point.  You know, it got 

really interesting when the Americans joined up and – 5 

A. That is correct, but of course consultation didn’t go offline during that 

period.  I mean this was not the only means of communication, of 

getting the message out there about the progress and the negotiations.  

I mean this is stated openly that there was a period here when it wasn’t 

disseminated because of issues were putting together that new online 10 

process.  For some reason I don’t know the reason why.  This wasn’t 

sent out in this particular process but it was picked up again in 

June 2014 which is – 

Q. Are you telling me that despite some issues MFAT might’ve had with 

post over that period, they posted them out to the 143 or something like 15 

that, I mean is that your evidence that they stuck them in envelopes?  I 

mean we saw the database come up on the screen.  It had every kind of 

communication known to man and women, it had email links and postal 

things and residential addresses and it wasn’t that hard. 

A. This is a general document that covers all Treaties and I'm not sure 20 

about why a decision was made not to distribute it during that period, 

but we state the fact that it wasn’t.  As I point out it was only one means 

of communication of what was going on TPP – 

Q. Mr Heron doesn’t want me to go into the NIA although it is, I'm not sure 

about comity because it is a public document, but can I just point out 25 

that at page 270 of the NIA where you – where you the Crown in 

general list your engagement, you talked about New Zealand 

communicating with Māori specifically, it wasn’t general, it was the Māori 

communication section on page 270 of the NIA.  It’s says that 

communication was through New Zealand Treaties online but it doesn’t 30 

say it was offline for two years.  Pretty crucial two years and you know – 

A. I accept that’s what – if that’s the case. 

Q. Thank you. 
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(11:03) SIR DOUGLAS KIDD TO MARTIN HARVEY: 
Q. Mr Harvey, can I ask you apropos 262, is there a group of people in – 

and where are they from, MFAT and anybody else, Office of Treaty 

Settlements, TPK, whatever, actually constituted and working on 

preparing advice to Ministers about a response to a 262? 5 

A. Yes, there is. 

Q. Going for some time? 

A. I believe so, I don’t know the exact but for some time since the report 

came out. 

Q. And the lead Ministry on that project would be? 10 

A. Te Puni Kōkiri. 

Q. Thank you. 

(11:04) PROFESSOR SIR TAMATI REEDY TO MARTIN HARVEY: 
Q. Mr Harvey, my question is around the Māori Crown engagement factor.  

Much has been made about how the comradeship has developed so 15 

well these days that we can believe that things will happen in betterment 

of conditions for Māori and yet we’ve heard in the same breath that 

there’s 143 groups sitting out there and on a list and there is no update 

for Ngāti Kahu and others.  Nothing received on TPP.  How do you 

convince Māori that things are getting better in this relationship with the 20 

Crown and that’s it, I guess there’s a lot of scepticism that keeps flowing 

out of this supposedly great Māori Crown engagement now.  Much is 

written on it, we’re flooded with information online and yet you still see 

here scepticism written by 143 groups on a list and yet no one is 

informed about TPP.  What needs to happen to improve this kind of 25 

confidence building between Māori and the Crown?  What in your 

opinion, you’re working right at the heart of all of this and I guess as a 

public servant you’re obliged to put forward the best foot possible on 

creating an atmosphere of confidence out there and yet you do receive 

this kind of script that says, 143 groups listed there and here we have 30 

people not even notified of this enormous thing that’s going to change 
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lives for Māori and New Zealand.  Give us your comment on that 

please? 

A. I think we acknowledge that that gap wasn’t a good one.  We have fixed 

it and I know that we are talking with TPK and we have in the past as 

well to ensure that who that goes out to is the best possible list drawn 5 

from their database and we have and continue to seek their advice on 

that.  So this particular one, I'm not saying this is the only form of 

communication or that’s how we should conduct consultation on FTAs 

but this particular one I believe has been fixed and we’re going to 

continue to ensure that that is updated and that it does go out to all of 10 

those people who wish to be informed, all of those Māori groups who 

wish to be informed about trade negotiations.  Going forward, you know, 

I think what would be helpful and I'm speaking personally, I'm not giving 

a Government view, but what would be helpful is if we do have a, I 

mean, I good sense of what is the quantum, the degree of consultation 15 

that’s required.  FTA is a complicated process, they are long processes.  

There are a lot of stakeholders involved.  What is a, I guess, level of 

consultation that would be acceptable to all parties and what the 

respective responsibilities are around being informed as well.  Because 

as I said in my affidavit and I think, I think it’s a valid point.  Concerns 20 

have been raised but people haven’t got in touch with me as a lead 

negotiator or David Walker and say, you know, “Hang on here, I want to 

know more about this, could you come up and talk to us?”  I know that 

from – I know that from my position as a chief negotiator in the past, if 

someone, if a group Ngāti Kahu said to me, “We have concerned people 25 

here.  We want to talk about the issues could you come up here?”  I 

would do it, there’s no doubt about that.  And I'm sure if Dr Walker 

received the same kind of request he would do that.  We don’t ignore 

those sorts of – they’re really important requests.  We made an offer to 

people who were seeking official information, we’d say, “It’s difficult for 30 

us to release that information but please come in and talk to us.”  If they 

said, “Come to us,” I'm sure we would’ve done that too.  So I think, I 

mean I'm expressing a personal view here.  I mean I think there has to 
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be better engagement both ways as well.  That’s all I can offer at this 

point. 

(11:09) TANIA SIMPSON TO MARTIN HARVEY CONTINUES: 
Q. Just a little follow on from that because you did say earlier that you – 

that MFAT is trying to improve its engagement with Māori. 5 

A. Yes. 

Q. And so I just heard you say that you’re looking to update your database 

of contacts and that you’re wanting to assess or understand what level 

of consultation is required.  Is that what you mean by what you’re doing 

to improve your engagement with Māori? 10 

1110 

A. Yes.  I mean within the Ministry I mean we’re talking about how we can 

better pursue the dialogue with Māori on all issues but including these 

important trade issues.  Who we should consult with, I mean who are 

the key players.  You know, I mean you’ve got to say who the must 15 

consults with, who are the desirable to consult with, who are the should 

do if, you know, if resources permit and the way of doing it as well.  And 

I know that discussions are going on with our Māori Policy Unit as well 

about carrying forward a number of hui in the near future so that we can 

discuss a range of Treaty and other international issues of concern to 20 

Māori, including FTAs.  So we are, we want a – we do want a more 

regular and a more, you know, systematic approach to this. 

Q. Okay.  And that’s being undertaken within MFAT guided by your 

Māori Policy Unit is it? 

A. Informed by our Māori Policy Unit.  They’re an integral part of that 25 

discussion – 

Q. Yes. 

A. – but also informed by discussions with other agencies of the Crown 

and obviously, what we’re hearing from Māoridom. 

(11:12) JUDGE DOOGAN TO MARTIN HARVEY: 30 

Q. Kia ora Mr Harvey.  Just a couple of quick follow-up questions just in 

relation to that discussion you have just had with Tā Tamati and 
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Ms Simpson.  Can you offer any observations or reflections on Māori 

engagement?  And I'm really looking in the forward looking space in 

light of the difficulties that the secrecy of the TPPA negotiations has 

presented, and I'm talking particularly as it’s been articulated to us in the 

claims before us, that that secrecy, it appears at least in part, to be a 5 

good – one of the foundations for the scepticism Tā Tamati is talking 

about, the perception that we’re really in the, “The trust us, we know 

what we’re doing,” territory.  Therefore, there is some – that itself, that 

perception right or wrong is itself a barrier to the kind of engagement 

you’re talking about.  Do you have anything you could say in relation to 10 

that issue? 

A. Yes.  I don’t want to repeat it but I should say we don’t accept the term 

“secrecy”.  I think that secret agreement thing has been put forward and 

repeated but these agreements have never been secret agreements.  

But I think there is perhaps a lack of understanding about the need for 15 

confidential negotiations and for some things to be kept confidential to 

the parties.  And I accept that we have a duty to explain that better so 

that people understand that there are good reasons for it and it’s about 

the national interests and it’s about protecting the outcomes, advancing 

the outcomes for everybody.  But in relation to the content then I mean 20 

there are ways that we can try to ensure that people are informed of the 

issues that are at play.  Now we did this through a vehicle called 

TPP Talk plus other – plus the consultation processes that have taken 

place during the context of TPP.  We will need, I think as been 

mentioned yesterday, that in relation to an agreement like the EU we do 25 

need to look at the kind of documentation that is available so that we 

proceed in a way that is, you know, that is balanced, that protects our 

interests but also ensures that members – well that all parties – 

Q. Right. 

A. – everybody in New Zealand hasn’t – knows what they, you know, what 30 

they should engage with us on.  There are various ways of doing that.  

One way, as I think Dr Walker pointed out, you can make initial 

negotiating positions available.  Another way is to make detailed papers 
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available about our negotiating position and I think that’s the approach 

that we took with TPP. 

Q. All right. 

A. There’s a – I mean there are pluses and minuses because as soon as 

you start putting things that bear on your negotiating position in the 5 

public domain then you have to think about what information you’re 

perhaps giving away to your trading partner. 

Q. All right. 

A. So it is a careful issue. 

Q. Well if we just perhaps – I understand those points, but if you could just 10 

step back from matters of documentation and provision of information 

and look more at the quality of the relationship which is a much bigger 

question.  And I think what these claims have thrown up in this forum is 

in part concerns about the quality of the relationship as it relates to this 

international Treaty making space.  Now that’s not a new issue it’s been 15 

around for quite some time and it’s part of the genesis of the 

Treaty Clause itself.  Now leaving aside the question of the documents, 

what in lines of advice or what access to guidance do you have apart 

from the existing inter-departmental lines, meaning TPK in particular?  

Are you able to seek broader advice on how to consider that relationship 20 

issue in a bigger sense? 

A. I'm sorry, yes of course. 

Q. All right.  Sorry I think I’ve just broken a rule I’ve been imposing on 

counsel about hopelessly broad questions.  So just coming to a more 

specific one. 25 

A. Okay. 

Q. The discussion you had with Ms Sykes and Mr Cochrane about the 

particular process taken with TPP and the link that that had to the Korea 

free trade agreement, I think I heard you say in answer to Ms Sykes that 

you had taken forward some of the information you had gained from the 30 

Korea FTA and had used that data as the Ministry’s sort of outreach or 

programme for TPP rather than going back to the TPK sources or list, is 

that correct? 
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A. What I was saying is based on my own knowledge of what happened in 

the Korea process, so that was true the first part of what you said.  I 

can't speak for subsequent contacts and conversations that may have 

taken place that is simply I do not know. 

Q. Did I miss hear you say that when it came to TPP the Ministry used the 5 

Korea FTA, your own internal contact list that you had built up from the 

Korean FTA that programme? 

A. That was at least part of it.  Whether it was the whole part I'm not sure. 

Q. All right. 

A. I think it probably was informed by other contacts and other information 10 

since then as well. 

Q. All right, thank you. 

A. Yes. 

JUDGE DOOGAN: 
Thank you Mr Harvey, thank you for your evidence.  We’ll break now for say 15 

20 minutes.  Kia ora. 

MARTIN HARVEY: 
Kia ora. 

HEARING ADJOURNS: 11.19 AM 
20 
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HEARING RESUMES: 11.48 AM 

JUDGE DOOGAN: 
Kia ora everybody.  Mr Heron, just before we start that document or the list of 

organisations that you indicated you had. 

MIKE HERON: 5 

Yes. 

JUDGE DOOGAN: 
Do we have copies for parties? 

MIKE HERON: 
Yes we do.  Can I just briefly explain.  We have two sets of it, one from early 10 

2015 and it seems to be common there’s a Calder Remus in the Ministry. 

There is a Treaty officer.  It’s – as described it’s an email to a list of some, I 

don't know the number, maybe 143 as described and that should be evident 

on its face.  There is the email for Ngāti Kahu on it.  Obviously something has 

occurred along the way.  It invites contact, refers to website et cetera so – and 15 

then there’s the same version for March 2016 from a different Treaty officer at 

MFAT with the same invitation, albeit yes I think it’s –  

JUDGE DOOGAN: 
Thank you. 

MIKE HERON: 20 

And as I understand it that’s the 143 or so which comes from TPK as best I 

can understand it. 

JUDGE DOOGAN: 
All right, thank you Mr Heron we will give that a document number shortly. 
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MIKE HERON: 
Thank you.  There was just one technical point.  Ms Simpson and the Tribunal 

referred to 29.8 and the heading of it. 

JUDGE DOOGAN: 
Yes. 5 

MIKE HERON: 
When I look at my version which is the online version, it doesn’t have the 

reference and what appears to have happened is the legal scrub has referred 

the reference to genetic because it’s not actually in the clause. 

JUDGE DOOGAN: 10 

All right. 

MIKE HERON: 
I don't know that for sure, but if you look at the online version the heading 

does not have the reference that we saw there. 

JUDGE DOOGAN: 15 

All right, so that is the genetic material or genetic resource – 

MIKE HERON: 
Yes, there’s a reference – yes that’s right. 

JUDGE DOOGAN: 
Thank you for that.  Just for the parties or counsel, Associate Professor 20 

Kawharu’s table is document #A035(b) and the documents just provided by 

Mr Heron are documents #A044.  Thank you.  Right, who is leading 

Ms Maniapoto.  Kia ora Ms Sykes. 
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ANNETTE SYKES: 
Sir, she’s prepared a statement which I’d like to present to the Tribunal when 

we get it photocopied.  I’ve asked her to speak to it because I don’t want to 

take up to much time.   

JUDGE DOOGAN: 5 

Right. 

ANNETTE SYKES: 
But the only reason why she was brought was because of the request of 

Ms Mason to have her evidence and so I understand that she’s the only 

counsel that’s asked to give any questions and the Crown said five minutes 10 

Sir. 

JUDGE DOOGAN: 
And Ms Mason, how long? 

ANNETTE SYKES: 
And Ms Sinclair Sir. 15 

JUDGE DOOGAN: 
So Ms Sinclair and Ms Mason.  Ms Mason how long? 

JANET MASON: 
Less than five minutes.  One minute probably. 

JUDGE DOOGAN: 20 

All right, and – ka pai.  Ms Sinclair, I did not have you on the list? 

MOANA SINCLAIR: 
I was on the list.  There were some adjustments but I can say that it will not be 

any more than five minutes. 
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JUDGE DOOGAN: 
All right, thank you.   

ANNETTE SYKES: 
Sir, she had a number of exhibits.  Early affidavit #A003 and there were a 

number of exhibits to that affidavit. 5 

JUDGE DOOGAN: 
Yes. 

ANNETTE SYKES: 
Can I call Ms Moana Maniapoto to give an opening statement in respect of 

these matters.  Kia ora. 10 

JUDGE DOOGAN: 
Kia ora. 

 

(11:53) MOANA MANIAPOTO: 
WAIATA/MIHI 15 

I’m a professional musician.  My life has been about celebrating and 

promoting rangatiratanga, mana o te iwi Māori in my music.  I’m also a original 

claimant in this claim and in July 20 last year I submitted an affidavit which 

outlined my concerns about the absence of any consultation let alone robust 

engagement by the Crown with Māori with regard to the TPPA.  I am coming 20 

at this from my own personal experience as a musician, as a Māori which led 

me to being a witness in the landmark Wai 262 claim.   

 

So I just want to tell you a little bit about my story.  In 2002 my band and I 

embarked on our first major tour of Europe, 36 concerts across seven 25 

countries, an album released into four countries.  Our band is called Moana 

because it’s my name.  It’s quite simple for foreign audiences and it would 

mark us as coming from the South Pacific.  Same with our CD.  Lots of 

publicity; posters, television, radio, everything.  Halfway through the tour we 

were informed by my record company that a German company was going to 30 
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sue us for EU100,000 because they had trademarked the name “Moana” in 40 

different categories including anything made of paper, cardboard, anything 

that held recordings, Christmas decorations and fantasy toys (whatever those 

are).  So we of course thought that they had lost the plot and that as Māori 

from New Zealand we would be able to waste them.  So we – the record 5 

company, my band, Māori, everybody and my German audiences to whom I 

was singing about identify and culture.  So I thought I’d just sort of send an 

email back home to my flash Māori lawyer mates just to let them know what 

was going on and they said well aroha mai, you haven’t got a leg to stand on.  

This is the reason why we’ve been at Waipū and we had been advocating for 10 

the fact for so many years that the Western intellectual property system is 

totally disconnected from traditional notions of Māori ownership and that it 

actually helps facilitate the exploitation of traditional knowledge by these 

spaces it’s created such as public domain.  So this meant that we actually 

legally had to change the name of our CD.  I had to change the name of my 15 

band and I wasn’t allowed to backstab that company in all the concerts that I 

had left on my tour. 

 

So I wanted to know how was it that a foreign company could control the use 

of a Māori word, a Polynesian word and prevent me from using it.  So my 20 

partner and I decided that we would do a documentary looking at this and we 

interviewed a number of big heavyweight companies overseas.  Lego was 

one, Ford Motors, Sony PlayStation, all of whom had appropriated Māori 

iconography, language, moko, whatever to help brand their products in the 

marketplace.  No engagement with Māori, no consultation, inappropriate use 25 

and all the financial benefits of course went back to those companies.  So we 

learnt through making that documentary that – well the big question was 

where was the Crown?  Where was the Crown in all this?  Where was the 

Crown protecting our Treaty rights?  Why weren’t there systems and 

processes in place and how was our ownership over our taonga to be 30 

protected?  So by the time we finished that documentary I understood that the 

western IP system was set up to basically protect the rights of an individual or 

a company and the exploitation of their new creative product, you know, total 
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contradiction to our Māori way of thinking where ownership is 

multigenerational, it’s collective and it’s based on values.   

 

So this documentary kind of took off because this is not something new to 

indigenous peoples.  It was broadcast and screened in film festivals around 5 

the world and it was the reason why I got involved in the Toi Iho Māori made 

mark when I was on the board of Creative New Zealand.  It’s still managed by 

senior artists to differentiate Māori artworks in the marketplace which have a 

mark of authenticity and high quality from the rubbish that’s been perpetuated 

from overseas and stuck in our shops to sell back to tourists.  That’s also how 10 

I ended up being involved in the Wai 262 claim and I’d like to acknowledge my 

Uncle Moana for his work.  I’m very thrilled to see him here today and also 

those six visionary elders who brought that case so long ago. 

 

My understanding is that the Tribunal found that intellectual property law is not 15 

focused on the obligation to safeguard and protect the integrity of Māori 

knowledge and precious things.  It does not prevent derogatory or offensive 

use of these works.  The focus of IP law is on facilitating commercial 

exploitation.  The thing that I found most fascinating is the finding by the 

Tribunal that with every international agreement that New Zealand signs up to, 20 

it signals and erosion of the Crown’s ability to provide for and protect Māori 

tino rangatiratanga and Māori interests in such diverse areas as cultural, 

economic development and the environment.  So the Crown is expected to 

strengthen Māori participation in decision-making at the outset and it’s 

something more than consultation.  It is active and meaningful engagement 25 

and I think as more particularly relevant when we’re talking about issues or 

agreements which signal the undermining of sovereignty which cut across the 

mana of Māori and Treaty issues and the Crown has made much of the fact 

that this is a new kind of agreement that reaches beyond the border.  So 

therefore I think it enhances the Crown’s obligation to engage with Māori, and 30 

the Government has not done that.  It has not done that.  I cannot believe it, 

what I was hearing this morning.  I must’ve been on tour when the word 
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“consultation” meant putting stuff up on a website and expecting that that was 

it. 

1200 

 

I have checked with my iwi and hapū because I thought, maybe there was 5 

some hui held at Wāhia that I never heard about.  I know about the 

Iwi Chairs Forum that they’ve made it very clear that they are unhappy with 

the supposed consultation process, but everyone at Wāhia fell about on the 

floor when I asked, “Has anyone popped in to have a hui on TPPA.”  They 

said, “No, not at all.”   10 

 

So the Crown – this is actually why we’re at this – in this hearing, because we 

were seeking the text way before it was signed last year.  In fact, the Crown 

has, in my affidavit, I showed that the Crown had demonstrated in the media 

that there was no certainty around a deadline, or if the TPPA would be signed 15 

at all.  Then on our first Tribunal hearing they said, “There’s not time, there’s 

no time to conduct a hearing because everything’s urgent.  It’s gonna happen 

overnight.”  The Crown had deliberately withheld the text from Māori.  They 

wouldn’t let our lawyers assess it, as you know or the Treaty of Waitangi 

exception clause.   20 

 

They prevented any useful debate by refusing to even release any 

information.  Because of their failure, ordinary people like myself, ordinary 

New Zealanders and people in other countries have had to rally around and 

find information and I rely on experts to do independent assessments where 25 

they can gain information and share it, which is an amazing contrast to the 

Crown’s and the Government’s behaviour.  That you’ve got these huge 

networks around the world, not just in New Zealand, but in Malaysia and 

Japan where people are sharing information and working collaboratively.  And 

all we have had is an attempt by the Government to discredit people who ask 30 

questions. 
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There are economists; there are educationalists, health professionals, 

politicians even in the US Congress who have problems with the process and 

the content around the TPPA. 

 

My little role has been to try and translate the information I’ve got from experts 5 

to be able to send it out there so that ordinary people get a sense of what this 

thing has been about, and I’m constantly asked all the time at hui, “What’s the 

TPPA about?”  So people are wanting to know but we have never had that 

opportunity to gain that information till after it was signed.  So what, you 

know? 10 

 

People both in New Zealand and around the world has got concerns about it 

and I guess for Māori and for myself, we are really concerned that the 

Government’s obligations to the other 11 partners, plus all the companies 

behind them will take precedence over the Crown’s obligations to Māori as a 15 

Treaty partner, and give the Crown more reasons not to honour its Treaty 

obligations. 

 

I believe that the Crown’s behaviour over the last five years has been 

absolutely atrocious.  It’s a breach of Treaty obligations to suggest that we 20 

should now have faith in this Treaty of exception – Treaty of Waitangi 

exception clause that they are now going to go to bat for us after the signing is 

– it’s laughable if it wasn’t so frightening actually. 

 

Some years after my trademark case, the Germany company actually 25 

contacted me.  They said, “Would you like to buy the name Moana?  We’ll sell 

it to you for 4000 euro.”  I thought, “Well what a bargain, hello.”  How could I 

actually buy this name because Moana Sinclair’s sitting in here, Moana 

Jackson’s sitting in here, there was this thing in Switzerland called Moana.  

Who am I to actually control the use of a Māori name?  And I think that that 30 

really sums up the fact.  You know my big concern is that Wai 262 in its 

attempt to address the kind of discrepancies and contradictions between the 

western IP system and how we look at the world has not been resolved.  And I 
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think it’s even less likely to be resolved now that the TPPA has signed 

because that strengthens the IP system. 

 

For most New Zealanders I think you know we love our farmers.  We hope 

they sell lots of blocks of butter, but really the compromise for us on our 5 

Treaty rights, the cost to us is just too much as a people and as a nation, and 

Māori have never been anti-trade, as you all know.   

 

Māori have never been anti-trade.  We have a history of trade and enterprise 

that’s based on values, that’s based on, that’s based on tikanga.  My own 10 

band has spent time working with MFAT in Moscow to facilitate introductions 

between New Zealand companies and Russian companies.  So it’s not true 

that we are anti trade, but this is not just another free trade agreement as 

previous witnesses have declared, and we’re not just another stakeholder 

Māori. 15 

 

So I stand here today and along with my co-claimants and a whole bunch of 

Māori around the country, to say that we have not had serious engagement.  

It’s a joke what I heard this morning.  I’m sorry I must’ve been on tour when 

the whole, the whole definition of consultation changed to just having a 20 

website.  That’s how I sell my music.   

 

I put my songs on a website and they go out into the world.  I don’t ask people 

to, you know what do you think about the guitar?  Would you like to move that 

over there?  Would you like to change the base?  I mean this is just such a – 25 

it’s such a retro idea and I’m not a lawyer.  I just find it hard to put my head 

around.  So I’m asking the Tribunal – I think you for your time and looking 

forward to some action that can be taken to ensure that we move forward and 

that Māori are able to create trade agreements that are based on 

relationships, that are based on tikanga, that are based on Māori, that are 30 

based on our worldview that have tika at the heart of it.  And that’s our 

responsibility as guardians in this country to fight for that.  Kia ora. 
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JUDGE DOOGAN: 
Kia ora.  Ms Mason. 

(12:07) JANET MASON TO MOANA MANIAPOTO: 
Q. Kia ora, the noise, where’s that noise coming from?  I’m not making that 

noise.  I just have one question to ask you, given what you have said, 5 

what do you think the Crown should have done before or even after it 

began negotiating the TPPA with the US, knowing that the US was the 

country that demands the strongest flaws on intellectual property? 

A. The Government should’ve brought Māori in right at the outset, right at 

the start so that our Treaty obligations, our concerns, our issues are 10 

brought to the fore, but prior to that even, we need to be very clear as a 

people exactly how our tradition knowledge should be protected before 

we go into these trade negotiations, and I’m not convinced that our 

interests are being looked after in these trade negotiations.  We have a 

disconnect between our worldview, our way of doing things, our 15 

relationship, our tikanga and what these trade negotiations trade 

agreements represent.  So there has to be some systems and 

processes set up that are robust and it reflects our integrity and our 

worldview. 

Q. Thank you that’s my only question and under a minute I think. 20 

JUDGE DOOGAN: 
Thank you Ms Mason, Ms Sinclair. 

(12:08) MOANA SINCLAIR TO MOANA MANIAPOTO: 
Q. Kia ora Moana from one Moana to another? 

A. Oh Moana, Moana, Moana yes, kia ora Moana. 25 

Q. Kia ora.  Just following on really from Ms Mason’s question, my question 

is really about the sort of line that the Crown has taken that because of 

commercial interests and apparently and all FTAs, the text could not be 

released.  Do you have a comment on that? 

A. My understanding is that that’s not actually a fact, and there are other 30 

witnesses here that have shown that that is not always the case that 
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things are done in secret.  In the previous hearing for the Tribunal, there 

was – our counsel asked whether we could – whether the text could be 

revealed to the Tribunal so that could be looked at even in a confidential 

situation and that was refused.  And our counsel asked whether a QC 

that was, you know, knowledgeable in trade and in Treaty issues could 5 

review that clause and that was refused.  So it’s been quite a 

contemptuous behaviour or strategy by the Crown to Māori.  There has 

been no honest, authentic attempt to engage Māori.  We’ve just been 

locked out. 

1210 10 

Q. Kia ora.  Well ehara tēnei i te pātai engari he kupu tautoko.  Ka nui te 

mihi ki a koe me tō tū i roto i tēnei Taraipiunara, he kaupapa 

whakahirahira, he kaupapa mō ngā tamariki mokopuna kai te heke tonu 

mai heoi anō he mihi.  [Interpreter:  This is not a question but rather a 

word of support.  To you and your stance here in this Tribunal.  This is a 15 

significant moment for the generations yet to born but thank you.] 

A. Kia ora Moana. 

JUDGE DOOGAN: 
Kia ora. 

MOANA MANIAPOTO: 20 

Is that me? 

JUDGE DOOGAN: 
Mr Heron? 

MIKE HERON: 
I don’t have any questions.  I just would say that whilst the Crown strongly 25 

disagrees with your statements we don’t doubt at all the sincerity with which 

you make them so thank you very much we’ve heard them. 

JUDGE DOOGAN: 
All right. 
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(12:11) TANIA SIMPSON TO MOANA MANIAPOTO: 
Q. Tēnā koe. 

A. Kia ora. 

Q. Just one question.  This morning Mr Harvey was outlining the 

improvements that MFAT is looking to make in terms of its engagement 5 

with Māori.  Were you here when he was talking about what – 

A. I think I caught the tail end of that. 

Q. So he was talking about, you know, having an up-to-date database of 

key contacts and doing some work on understanding what level of 

consultation is required for particular kaupapa and looking at the way 10 

that they consult.  Is that the kind of consultation framework that you 

would expect? 

A. I actually found that quite astounding.  I find that quite astounding, I 

mean you just have to Google a few names, like Google really important 

Māori people.  We have Iwi Chair’s Forum with 65, 68 leaders who tried 15 

to set up meetings with the Crown and no one would be available.  It’s – 

you don’t – I'm sort of a little bit speechless about that because it’s not 

difficult in the Māori world or even in New Zealand to find someone to 

ring up to ask who are the who’s who, and I'm a mere musician and I 

send out an email to my contacts and I get information back.  You know 20 

I'm not MFAT so I think that that’s just a – that is just a red herring that 

there is not actually any authentic attempt to identify a process that is 

actually going to be meaningful.  It’s not difficult.  You’ve got someone 

sitting on the Tribunal who can get a few numbers out. 

(12:13) JUDGE DOOGAN TO MOANA MANIAPOTO: 25 

Q. He mihi mahana ki a koe Moana. 

A. Kia ora. 

Q. My recollection of last meeting you many decades ago, a decade I won't 

name, was it I think we lost our debate against you and your colleagues 

at school.  I'm not about to ask you more questions and lose again – 30 

A. No. 

Q. – but thank you for your evidence.  A kia ora. 
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A. Thank you.  Kia ora, thank you. 

ANNETTE SYKES: 
Sir I’ve given a copy of the written statement – 

JUDGE DOOGAN: 
Thank you. 5 

ANNETTE SYKES: 
– opening statement so if that could be given a document number please and 

that’s just to help – 

JUDGE DOOGAN: 
All right. 10 

ANNETTE SYKES: 
– the transcribers’ Sir. 

JUDGE DOOGAN: 
All right, thank you Ms Sykes. 

 15 

All right.  What I would now like to do is to move to a chambers session to 

discuss with counsel a number of procedural and some other matters.  And 

that means kia manawanui mai ki a koutou e huihui mai nei ki te tautoko te 

kaupapa.  [Interpreter:  Be steadfast when…]  Please bear with us, I’ll have to 

ask those who aren’t counsel to leave for now while we deal with a number of 20 

these procedural issues.  We will resume for the panel we have scheduled 

that for 2.30 pm and that should be on time providing 

Associate Professor Kawharu is able to be here which is the reason for that 

timing.  So following the chambers we will resume at 2.30 pm, but for now if 

counsel could please remain. 25 

HEARING ADJOURNS: 12.15 PM 
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LEGAL DISCUSSION – HEARING AS CHAMBERS 

HEARING RESUMES: 3.03 PM 

JUDGE DOOGAN: 
Good afternoon.  A big welcome back, particularly to our expert panel, kia ora.  

All right, I understand that you have had chance to briefly meet and discuss.  I 5 

mean we’re going to start with just giving each of you an opportunity to make 

some opening remarks or some comments in light of the evidence that you 

have heard this week.  So anyone wish to go first?  Kia ora. 

 

(15:04) ASSOCIATE PROFESSOR AMOKURA KAWHARU: 10 

Kia ora koutou.  I guess I’ve just got a couple of things I’d like to say.  The first 

one relates to the extent to which Treaty Exception is self-judging and this is 

something that came up in discussion with Crown counsel yesterday.  We all 

agree that the Treaty Exception is at least partly self-judging.  

Professor Kelsey and I we’re reluctant to take it any further than that. 15 

 

I was asked by Crown counsel yesterday whether in fact the substantive part 

of the Treaty Exception is wholly self-judging or at least the phrase 

“more favourable treatment” whether that would be self judged and I was 

reluctant to accept that interpretation based on my knowledge of the way that 20 

Tribunals approach exceptions.  I think Crown counsel was disappointed with 

the outcome of that discussion. 

MIKE HERON: 
But not emotionally though. 

ASSOCIATE PROFESSOR AMOKURA KAWHARU: 25 

No and I – yes.  So it just made me think that this is something that I could 

research further so I did that last night and on reflection there’s just a few 

things I want to say.  First, there is such limited jurisprudence on self-judging 

exceptions.  I don’t think it’s fair to hold a strong view on self-judging 

exceptions. 30 
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There is also a body of opinion which says that concerns with self-

judging exceptions can be addressed via good faith analysis which is I think 

we were about to go yesterday, I cut it short.  I don’t agree with all of that, but I 

have to accept that there is that body of opinion there. 5 

 

I framed my approach to the Treaty Exception largely by reference to what I 

believe to be the most sensible and correct interpretation of GAT article 21 

which is the most widely known self-judging exception.  It’s a security 

exception of the GAT and that sensible interpretation of that provision is that it 10 

is only partly self-judging.  And I can see how you could transfer the reasoning 

for that over the Treaty Exception and that’s where I was coming from also, 

but on reflection the Treaty Exception does need to be interpreted in its own 

right. 

 15 

So taking into account those factors, I would revise my opinion to agree with 

the suggestion that the wider scope self-judging is reasonable which I think is 

what the question was, reasonable.  I think it’s arguable the other way but I do 

accept that it would be reasonable rather than unlikely. 

 20 

The consequence of that I think would be greater discretion for New Zealand 

to determine what “more favourable treatment” means.  Of course, if we take 

that too far then we would likely lose the cover of good faith. 

 

The second thing I’d like to address, yesterday in cross-examination by 25 

claimant counsel, Ms Sykes asked me a question about regulatory chill and I 

explained that I find the literature on the sort of deeper regulatory chilling 

effect to be convincing, or there is some convincing literature on that sort of 

more fundamental shift, rather than the more day-to-day policy making in 

reaction to potential claims. 30 

 

And I wasn’t sure if – I couldn’t remember if Professor Kelsey had referred to 

that literature in her exhibit.  She tells me now that she has.  But the fullest 
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explanation I think is in a book by a very highly regarded Canadian academic 

called Professor Schneiderman and I thought maybe I’ll just table the 

reference, the library printout, it’s a book so I didn’t bring it, so that the parties 

can have a look at if they want to. 

JUDGE DOOGAN: 5 

Thank you. 

ASSOCIATE PROFESSOR AMOKURA KAWHARU: 
Thanks. 

JUDGE DOOGAN: 
Kia ora Professor Kawharu. 10 

 

(15:08) DR PENELOPE RIDINGS: 
A tēnā koutou.  Much has been said this last week in this Tribunal hearing and 

I just want to make a few points where I think there is still just a little lack of 

clarity and in this regard, I’d like to make a few responses to some of the 15 

issues raised by the claimants in particular.  Because I feel that sometimes 

there has been a sense of misunderstanding of the nature of international law 

and the kinds of agreements that we’re dealing with.  In particular, the issue of 

the concern that’s the Treaty Exception doesn’t compel the Crown to comply 

with their obligations and that the Treaty Exception doesn’t properly reflect the 20 

Treaty principles. 

 

The problem is that the nature of the Crown’s obligation to Māori is not 

something for an international agreement which would give that issue to other 

States to look at.  It is an issue for New Zealand and Māori.  And so from my 25 

perspective I do not see that the Treaty Exception can ever compel the Crown 

to meet its obligations to Māori. 

 

I would also say that the phrase “more favourable treatment” does jar.  It is, 

however, the flip side of a term which is very common to trade negotiators and 30 

so it is understandable in the trade arena. 
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I have also read some of the evidence and affidavits and the concern that the 

Treaty Exception comes at the end of a process of consideration in dispute 

settlement.  But in fact – and that it comes at the end rather than being front 

and centre.  But in fact that is the right place for it in this context because it is 5 

ultimately a right for New Zealand. 

 

Ms Mason on behalf of your Ngā Puhi clients you posed questions to 

Dr Walker about co-governance arrangements and where iwi share in the 

allocation not in the benefits and whether such arrangements would be 10 

covered.  Now in my view such co-governance arrangements are part of the 

sovereign right of a State to pass laws and arrangements, to allocate 

resources. 

 

So the issue then comes as to whether a particular decision of a 15 

co-governance body could be challenged by an investor.  An investor could 

not challenge the co-governance arrangement itself.  If the decision were a 

decision to refuse a permit and the co-governance body followed due process 

and statutory requirements there wouldn’t be any breach of a substantive 

obligation.  So there wouldn’t be any need for an Investment Tribunal to look 20 

at the issue.  And if the reasons given for that denial of a permit were to 

protect taonga or kaitiakitanga over resources, then these would be valid 

reasons under the Treaty Exception.  So in other words, I do not believe that 

the Bilcon situation that we’ve been talking about a lot this week would arise. 

 25 

I also want to refer just briefly to the issue of drinking water and it’s been said 

that the annexed 2 non-conforming measures which we’re now becoming 

familiar with doesn’t apply to bottled water.  But this is not actually correct, 

what it doesn’t apply to is the wholesale trade and retail of bottled water.  So 

in other words the processing and manufacturing of bottled water is covered 30 

by the reservation.  So what does this mean?  This means in effect that you 

can take measures to limit the involvement of foreigners in bottled water 
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production and to protect the natural resource of bottled water.  The 

reservations are about what can be done. 

 

Now the issue that Sir Douglas raised about the fair and equitable treatment.  

That is an issue of how things can be done.  So maybe that is a way that 5 

potentially makes a clearer distinction between the what can be done and the 

how it is done and those obligations such as fair and equitable treatment are 

how they could be done. 

 

And again, the Resource Management Act.  I just want to return to the 10 

Resource Management Act and that has arisen and whether we could invoke 

the Treaty Exception because of the provisions that hang off that Act.  For 

example, the wind turbine issues that Sir Douglas raised.  My point again is 

that the provisions to the Resource Management Act, if they are followed and 

if Māori interests are taken into account in accordance with the provisions of 15 

that Act, then there will be no basis on which to bring an investment claim.  It’s 

just too farfetched to suggest that following law and the protections in it, and 

the protections that are granted to Māori in that law would breach the 

investment chapter. 

 20 

So I do not see any higher risk from the Resource Management Act, rather 

the Resource Management Act beds in the principles of the Treaty of 

Waitangi.  Some would say to some extent, so that these are taken into 

account in decision-making.  And so the Treaty exception doesn’t need to be 

relied upon.   25 

 

I would like at this point to thank Associate Professor Kawharu for her 

statement with respect to self-judging.  This part of this week has been a 

wonderful sense of collaboration and Associate Professor Kawharu and I are 

now very close together in terms of the self-judging nature of the clause, and 30 

the fact that it is subject to good faith. 
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Again, like Associate Professor Kawharu, I would just briefly talk about – 

mention chilling effect.  I agree it’s a hot topic among academics.  You will 

have heard my view that I don’t – from an insider government perspective I 

don’t see it as being afraid of the consequences that might happen, but I do 

accept that there is a possibility of a psychological impact.  But one of the 5 

things that I want to stress here is that chilling effect it operates both ways. 

 

If I was a lawyer for an investor client who had suffered loss because of a 

measure of the Government and the Government was claiming that it was to 

provide more favourable treatment to Māori and I would look at the provisions 10 

of the TPP and I would see this exception, then I would be very mindful of 

losing a case, and especially given all the hurdles that I would have to jump 

over before I actually got to the end.  So how would I advise my client in that 

situation?  I would advise prudence, so perhaps the foreign investor are also 

the ones who maybe chilled by the Treaty Exception and this is something 15 

which we have not considered to date. 

 

Finally, there’s a question about what happens at the end of any ISDS 

proceedings.  Worst case scenario, at the end of the day New Zealand loses a 

case and the investor obtains damages.  The quantum relates to the loss, the 20 

Government pays, the measure stays.  So in any worse case scenario doesn’t 

prevent the measure from continuing and I don’t agree that the Crown would 

seek to recover costs from others. 

 

I would like to, again, thank my colleagues for the extremely constructive 25 

atmosphere that we have amongst the three of experts participated in this 

week, it has been a pleasure and privilege to work with them.  Thank you. 

JUDGE DOOGAN: 
Kia ora Dr Ridings.  Just before you start Professor Kelsey, could I just – just 

two quick points of clarification. 30 
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(15:18) JUDGE DOOGAN TO DR PENELOPE RIDINGS: 
Q. First, you mentioned Dr Ridings that more favourable treatment is the 

flip side of a term common in the trade arena.  What’s the term that is – 

A. Less favourable treatment. 

Q. Less favourable treatment, thank you.  It’s been one of those long 5 

weeks where some of this alluding me.  The other point that I was just 

going to ask you to – could you just repeat the distinction you raised 

about the bottled water example, so what annexe 2 does cover and 

does not cover? 

A. Annexe 2 reservation on water was I think put up on the screen – 10 

Q. Yes. 

A. – and it covers water but then there is the final sentence of that.  It says 

that, “It does not apply to the wholesale trade and retail of bottled 

water.”  So that exclusion for bottled water is narrow.  Thank you. 

Q. Kia ora, thank you. 15 

(15:19) DAVID COCHRANCE TO DR PENELOPE RIDINGS: 
Q. Dr Ridings just before we move on.  Professor Kawharu yesterday 

looked at your chart, I'm not sure if you were here or not, the views she 

gave us.  And she made one suggestion which was, that the 

Treaty Exception should come into the column with “Defences against a 20 

Breach” rather than afterwards.  On the grounds, I think if I'm right, that 

all the defences will be raised together.  So if you had a national 

security, a temporary safeguard, taxation or prudential reasons you’d 

raise – if you had a prudential reasons clause whatever and 

Treaty Exception you’d be raising all your defences at once it wouldn’t 25 

be a sequential process.  You wouldn’t hold back on the Treaty defence 

if it was there, you’d be raising it with your other defences.  Do you 

agree with that or? 

A. I agree that you would raise it with the other defences if they were 

applicable. 30 

Q. Thank you. 
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JUDGE DOOGAN: 
Kia ora.  Professor Kelsey. 

 

(15:20) PROFESSOR ELIZABETH JANE KELSEY: 
Kia ora koutou.  Thank you for the opportunity to make a few brief comments.  5 

I am assuming that many of the legal issues that don’t come up in our 

discussion in response to the questions will be dealt with in the closing 

submissions and so I just want to address a number of matters quite briefly 

that have come up.  But firstly I want to make an apology to the Tribunal about 

being remiss when in my 6th affidavit, which was the first one in the expert 10 

process here, I omitted to say that I had read and accepted the code for 

experts.  And it was partly a rolling over of previous affidavits and the kind of 

time pressure that we were under, but I can assure the Tribunal that I have 

read and agreed to and complied with the terms.  And even though 

Associate Professor Kawharu is down the corridor from me – 15 

ASSOCIATE PROFESSOR AMOKURA KAWHARU: 
Been very chilled. 

PROFESSOR ELIZABETH JANE KELSEY: 
We have been very chilled indeed and I'm really looking forward to us being 

able to engage back in some intellectual domain, apart from talking about her 20 

fifth child’s birthday tomorrow. 

ASSOCIATE PROFESSOR AMOKURA KAWHARU: 
Sixth. 

PROFESSOR ELIZABETH JANE KELSEY: 
Sixth.  The second is that the example that I used of the chilling effect in my 25 

opening remarks about Dow Chemicals in Canada which was not something I 

had used in my evidence but which I had just picked up as an example in 

reading in preparation for those comments.  The Crown correctly pointed out 

that Quebec issued a statement that affirmed the safety of 24D if it was used 
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according to its proper instructions and that the ban was not in fact withdrawn, 

and I said I would go back and look at that further which I had done. 

 

That fact hadn’t been mentioned in the reference that I was looking at, and I 

was familiar with an article entitled Seeking a Regulatory Chill in Canada 5 

which was Dow AgroSciences, NAFTA chapter 11, challenge to the pesticides 

management code which did suggest an intention to chill.  But going back and 

reading a bit more of the literature there seems to be a lot of uncertainty about 

why Dow actually settled and whether it secured any chilling effect on the 

regulatory decisions of other jurisdictions which seemed to be what people 10 

thought was the main objective and the conclusions on that are inconclusive. 

 

So my apologies for not presenting the full story on that.  I assure the Tribunal 

it was no intention to mislead you with the example and it’s, I think, endemic of 

the problems that we have around the chilling effect of actually being able to 15 

tease out precisely what is going on there.  But the Crown is correct in raising 

the fact that that ban was maintained. 

 

The third thing I wanted to comment on was that there’s been some 

questioning around my reference to the investment arbitration regime being in 20 

crisis.  And I’ve been reflecting on this and I think part of the reason why we 

use different terminology is the different contexts in which even the three of us 

operate.  Most of the work that I do on investment arbitration is actually in the 

international arena and the inter-governmental spheres and working with 

Governments who are facing disputes or who are working on reform 25 

mechanisms and negotiators who are working around those kinds of 

questions and in that arena the term is very commonly used and I thought as 

one example that might be helpful for the Tribunal, the World Investment 

Report, which is UNCTAD’s flagship report for 2015 released in June last 

year.  The press release and the report itself lists as the second of the 30 

challenges to be addressed reforming investment disputes settlement to 

address the crisis of legitimacy in the current system.  So that’s the 

terminology that is used in the UNCTAD reform arena that there is a crisis of 
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legitimacy and as I mentioned the Marden project that I’m about to start 

working on is actually in that arena and how to address those matters. 

 

In relation to all of us I think, our thinking has been evolving over time.  For me 

the main shift in thinking was in the interpretation of paragraph 2 of the Treaty 5 

exception and came out of the very constructive discussion that we had in the 

law school when we met about paragraph 2 and about the meaning of the 

disputes settlement and the reference only to the dispute settlement chapter 

involving states.  So you know I think that that’s a very constructive part of our 

processes but I do want to stress that it was something that emerged from the 10 

iterative discussions that we had as experts and remains a significant concern 

for me. 

 

The last couple of points that I wanted to make was to reiterate my approach 

to analysing trade and investment text, whether I’m doing so as an academic 15 

or whether I’m commenting on draft text or engaging with negotiators as I 

have done on a reasonably regular basis in recent years and my starting point 

is always when I’m looking at interpreting a provision to understand what the 

loopholes are that are likely to be invoked by the other party and where 

someone wants to challenge a provision where might they go?  And that 20 

involves, as I did in my affidavits, working through every possibility including 

was it commercial, more favourable treatment in which I concluded that was a 

stretch through a range of the other matters and I think again that reflects the 

way that I approach the international arbitration interpretation which is 

different perhaps from the way that either of my colleagues do and I think that 25 

doesn’t make it any the less valid and my concern, as I think Associate 

Professor Kawharu put it as a critic of these agreements is to try to look at 

where the problems are rather than to try to look at where the best possible 

outcome might be from an interpretation.  I don’t want to paraphrase that in 

any misleading way in terms of my colleagues but I think that’s a fundamental 30 

difference in approach and from my viewpoint that’s crucial when we’re 

looking at what the risks are that attach to the investment agreements and 
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what attaches to uncertain wording in agreements including in the Treaty 

exception clause. 

 

In pointing to the fact that Tribunals have been variable in their interpretations 

and not adopted what some might consider to be the best legal interpretation, 5 

I’m not wanting to suggest that they are somehow lawless but that the 

unpredictability and the dynamics that drive those investment arbitration 

processes are as important in assessing what happens there as a technical 

legal analysis and that was one of the points I was trying to draw out from 

Kyla Teinhaara’s work when she was saying, “You need to be a political 10 

scientist and not just a technical lawyer in assessing these processes,” and I 

think what my colleague has said today in terms of her rethinking overnight 

reflects the fact that these are – there is no certainty in this process and there 

are many tenable interpretations that an investment tribunal might adopt an 

there are some untenable ones that sometimes they adopt as well. 15 

 

When we’re dealing with Māori concepts, which is what we are fundamentally 

addressing here, I think that there are real additional problems.  We have 

problems enough in our domestic jurisdiction being able to interpret Māori 

concepts or being able to apply them in legislation such as the RMA where 20 

you have mechanisms that are involving not only concepts like kaitiakitanga or 

involving tikanga or involving te Tiriti but where the terminology shall take into 

account or so that doesn’t give them actually some binding form and so for me 

if I look at the kind of discussions there were say around Bilcon then I think 

that we have some real difficulties there in how that would be interpreted in an 25 

offshore mechanism and the chilling effect, therefore, of that becomes 

important which is my second to last point. 

 

I agree that it’s actually the microchilling effect that I think is most problematic.  

We see some examples of the microchilling of say in the tobacco case and so 30 

on, but I think Gus Van Harten’s research which I tabled the other day which 

is starting to look empirically at the decision-making processes inside 

Government are important steps in trying to flesh out how these things 
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happen as well as Professor Schneiderman’s earlier works at – that Associate 

Professor Kawharu referred to.  And I actually disagree with Dr Ridings in 

what she has just said about it operating both ways.  It’s not equal in how the 

chilling effect works.  The threat to being an investment dispute is a tool that is 

in the hand of an investor that is not in the hand of a state.  It is a tool that can 5 

be used either directly or in a macro sense in affecting domestic 

decision-making processes. The investor still has leverage in the early stages 

of lodging a dispute because that’s quite low cost.  It’s when you get into the 

actual hearings that you are in the high cost process and it’s certainly not 

unknown for investors to take that first step and then not proceed with it if they 10 

don’t get the Government to back off. 

 

The final point I wanted to make is I do have a quite different take on how 

much credit the Crown should get for the Treaty exception.  I expect the 

Crown in this country to provide effective protection for Māori and I don't 15 

believe they should receive special plaudits for doing so.  My experience over 

the gestation period of the Treaty exception is that the Crown constructed that 

exception in place of the GATS exception under pressure, I remember the 

radio interviews with the Prime Minister et cetera very well and it has failed to 

update it despite its inadequacies being highlighted over the years and indeed 20 

I remember Jenny Shipley in 2001 suggesting – 2000/2001, suggesting in 

relation to Singapore agreement that they National Party may not be prepared 

to vote for the Singapore agreement if it maintained the Treaty exception.  So 

this is a – it’s not something that has been embraced whole-heartedly and in a 

way I draw an analogy to section 9 of the State Owned Enterprises Act.  That 25 

came about because of pressure in the Waitangi Tribunal, pressure from 

Māori, it resulted in an insertion in the Act which the then Government kind of 

assumed was all it had to do, it was there and that was it.   

 

So I expect better of the Crown and I do so as someone who has expertise in 30 

international investment law but who also assesses the Crown’s actions 

through a treaty lens and so I think that we are entitled to expect in terms of 
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Treaty jurisprudence as well as people, citizens of this country that the Crown 

can do better. 

JUDGE DOOGAN: 
Thank you Professor Kelsey.  In terms of the what we call the – tentatively the 

provisional and indicative questions, we had suggested a sequence, which 5 

was slightly different to the draft and I think you have been given a version 

which has Professor Kawharu’s example as the matter to be discussed, and 

what we propose to do with each of these questions is to perhaps give each of 

you the change to begin.  Perhaps with this one if we start with either 

Professor Kelsey or Dr Ridings because we are asking for a comment on 10 

Professor Kawharu’s example.   

PROFESSOR ELIZABETH JANE KELSEY: 
Oh okay, sorry we had a really, really constructive session and we could’ve 

sold the world’s problems probably with another half hour or at least work out 

where we agreed and disagreed. 15 

JUDGE DOOGAN: 
Yes, if you can solve our problems we will adjourn for you know. 

PROFESSOR ELIZABETH JANE KELSEY: 
So we thought we’d get one of them off the table quite quickly, which is the 

UPOV issue.  And certainly this is what Dr Ridings and I agreed, which was 20 

that we think that there is a problem with State dispute settlement.  We 

disagree as to whether there is a problem with our investor state dispute 

settlement and we’re not quite sure why paragraph 4 is there. 

JUDGE DOOGAN: 
All right, Dr Ridings. 25 

DR PENELOPE RIDINGS 
When we say there’s a problem that basically means that we think that the 

state to state dispute settlement is possibly more likely to occur in this 
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situation than an investor state dispute.  That’s without prejudice to the 

viewers to whether that actually comes about but we’re just saying that that’s 

– state to state is more likely. 

JUDGE DOOGAN: 
All right, have you had a chance to discuss this with Professor Kawharu, all on 5 

the same page?  Right.  Dr Ridings I understand you are travelling later today 

I think for work but is there any way we could perhaps just in your collective 

words, record the position on UPOV?  It does not have to be right now, but 

subsequent to this session? 

DR PENELOPE RIDINGS: 10 

Yes I’m sure I’ll still be in email contact over the next 24, well few hours. 

JUDGE DOOGAN: 
Thank you. 

DR PENELOPE RIDINGS: 
That will be fine. 15 

JUDGE DOOGAN: 
Thank you.  Which question would you prefer goes next? 

DR PENELOPE RIDINGS: 
Yes we then did follow the order as you had indicated and the revised.  So in 

terms of Associate Professor Kawharu on pages 200 to 206, we also had an 20 

opportunity to have a brief discussion about this as well, and the issue that we 

considered was the issue of the meaning of measure and whether a judicial 

decision could in fact be a measure within the scope of the investment 

chapter.   

 25 

So we came to the conclusion after looking at the one particular relevant case 

that Associate Professor Kawharu referred to, the Loveren case, that it would 

be possible for a Investor Tribunal to consider a judicial decision as being a 
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measure and that that would be a measure both in terms of the scope of the 

investor state dispute settlement and a measure within the words of measure 

in the Treaty exception. 

 

So taking that further, that was – we were able to get agreement on that.  The 5 

issue then comes as to – there is a separate issue about the exhaustion of 

local remedies which again we agreed that that would be an issue, but it is not 

really determinative.  What the more interesting issue from my perspective is 

whether a judicial decision of the Māori Land Court and this type of situation if 

it was the other way around from your decision Judge Doogan, if it was then 10 

challenged. 

 

So assuming it is challenged, then the question comes as to whether the fact 

that the Judge followed the statutory requirements in the Te Ture Whenua 

Māori Act.  If the Judge did so, then I could not see a breach of a substantive 15 

obligation. 

 

If the Judge did not and was – went completely outside the statutory authority, 

then as the cro – well New Zealand would then I think refer to your own 

judgment Judge Doogan in the case and particularly your words that the case 20 

could be in recognition of the fact that land is taonga tuku iho of special 

significance to Māori, and retaining that land in the hands of its owners, their 

whānau and hapū is a bedrock principle of the Act. 

 

So in other words, that bedrock principle of the Act recognises the interests of 25 

Māori over others and that this could be used as evidence of the – of the more 

favourable treatment, but the protection of Māori interests and therefore the 

use of the Treaty exception in that case.  So in that way, it is either – the 

decisions either not a breach of a substantive obligation or I believe the Treaty 

exception could operate.  So that was my interpretation, but we did have a 30 

discussion and we didn’t agree on my interpretation.  Thank you. 
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JUDGE DOOGAN: 
All right thank you. 

 

ASSOCIATE PROFESSOR AMOKURA KAWHARU: 
I do not have much to say in addition to my you know the analysis that’s 5 

already in my written brief except to make a couple of points, which is that and 

we sort of touched on this yesterday.  Historically the exhaustion of local 

remedies are seen as a essential element if you like of a minimum standard of 

treatment type claim, but that has been watered down and I think there’s 

some agreement on that point.  10 

 

And secondly, the issue illustrated in the Bilcon case is that you have an ISDS 

Tribunal essentially determining that a decision of a domestic panel was 

severely wrong and that that is sufficient to establish a claim.  And I guess the 

final point and I have already said this in my written brief.  I do not believe that 15 

protection is more favourable treatment. 

JUDGE DOOGAN: 
Thank you. 

PROFESSOR ELIZABETH JANE KELSEY: 
I largely agree with Associate Professor Kawharu.  I have a slightly different 20 

but complimentary reasoning around the definition of measures which is that it 

is used much more expansively and includes reference to administrative 

Tribunal decisions in the Services Agreement, but the word “including” is used 

in the TPP introductory chapters and so it provides arguments both way there, 

and I think that – I would expect that a judicial interpretation certainly from an 25 

Administrative Tribunal would be accepted as being within those definitions. 

 

Fork in the road I think is another issue when we are looking at exhaustion of 

domestic remedies because it could have been quite possible in the 

investment chapter to have written in a provision requiring exhaustion of 30 

domestic remedies.  It wasn’t in there.  They opted for a fork in the road kind 

of argument and I think that would certainly form one part of reasoning. 
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And the last point I would want to make is one that I made earlier about the 

problems of interpretation in an international arbitral tribunal.  Even if as the 

case study says the statutory criteria with a reference point, the statutory 

criteria if you’re dealing with concepts relating to Māori are often quite opaque.  5 

And I think you could easily envisage an investor raising arguments about the 

fairness and understanding of those concepts and in a more expansive way 

than they did in the Bilcon case when they were talking about community 

factors.  And so I think for those reasons I would share 

Associate Professor Kawharu’s view.  But again, you know, I think it’s all 10 

arguable. 

JUDGE DOOGAN: 
All right, thank you.  Thank you very much.  We’re going to the fourth 

question.  Sorry we’re on the third question. 

VARIOUS SPEAKERS:   15 

Yes. 

JUDGE DOOGAN: 
– the risk of prejudice, investor state – who wants to go first? 

DR PENELOPE RIDINGS: 
I think I’ve been nominated to go first on this one. 20 

JUDGE DOOGAN: 
All right.  Kia ora Dr Ridings. 

 

(15:47) DR PENELOPE RIDINGS: 
Kia ora.  In relation to the risk of prejudice we agreed to disagree.  Obviously, 25 

the question assumes there is a risk of prejudice, but we thought it was much 

more productive, however, to concentrate on the second part of that question. 
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And Professor Kelsey and I took a slightly different tack.  So I looked at what 

specific policies or practice might take – might be involved inside ISDS and 

Professor Kelsey looked more at the domestic processes. 

 

So I just need to clarify, I speak here as an expert not as the Crown and it’s up 5 

to the Crown to develop its policies and practices and consultation.  But I just 

thought I would raise some of these and I raised a couple of them before 

earlier. 

 

So first there could be a commitment to invoke the Treaty Exception if there’s 10 

an ISDS case concerning Māori. 

 

There could be a policy to lead expert evidence for Māori where the 

Treaty Exception may be invoked. 

 15 

Amicus curiae briefs for Māori could be encouraged. 

 

There could be a policy of regular dialogue and consultation over the course 

of an ISDS case if it raises issues of concern to Māori. 

 20 

If an issue where the Treaty Exception might be raised then you could include 

Māori representation as part of the team. 

 

Potentially you could select an arbitrator that has knowledge of 

Treaty of Waitangi principles, but you need to take care that the person also 25 

has the knowledge of investment arbitration and that that person is not 

conflicted.  And we agreed the three of us were conflicted. 

JUDGE DOOGAN: 
Sorry, just in part of the team you’ re meaning part of the – 

DR PENELOPE RIDINGS: 30 

Part of the legal team that takes the case. 
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JUDGE DOOGAN: 
All right, thank you. 

DR PENELOPE RIDINGS: 
Yes, sorry.  And then finally, if there’s real concerns that a Tribunal may be 

heading in the wrong direction or if there is real issues from the investor’s 5 

claim, then you could from the State of the investor a joint submission on the 

views of the Treaty Exception.  So those are all sort of practical mechanisms 

within the ISDS system that you could – policies and practices that you could 

adopt.  Thank you. 

JUDGE DOOGAN: 10 

I'm sorry could you just repeat the last one please, the – going off track and 

interpretation. 

DR PENELOPE RIDINGS: 
Going off track.  You seek from the other – the State of the investor, so if it’s 

United States, you seek a joint submission that can be made to the Tribunal 15 

from both countries and that is standard practice to have other parties being 

invited to make submissions.  And you could encourage either an individual 

submission or a joint submission.  Thank you. 

JUDGE DOOGAN: 
All right, thank you. 20 

DR PENELOPE RIDINGS: 
Sorry Mr Chairman? 

JUDGE DOOGAN: 
Yes. 

DR PENELOPE RIDINGS: 25 

My apologies but Associate Professor Kawharu has just brought a point to my 

attention that there needs to be a lot of care over encouragement of 
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amicus curiae briefs because they may be, if they’re encouraged and they 

look as if they’re not independent they may not be accepted, or they wouldn’t 

be accepted.  So the use of the word – my use of the word encouragement 

was not very good, it was education on amicus curiae briefs perhaps but also 

not opposing the submission of amicus curiae briefs, thank you, rather than 5 

encouraging.  So my mistake. 

(15:51) DAVID COCHRANE TO DR PENELOPE RIDINGS: 
Q. Just on that last point, I know it came up earlier in the week and we 

didn’t really explore it very much and of course it seemed a little bit odd 

that you asked – you said the United States, you asked the 10 

United States to turn around and say to Dow Chemicals or somebody to 

undermine their own company and come in line with us and say, “Look 

the investors led the Tribunal astray or the Tribunal’s gone astray.”  If 

the two States want to bring them back together, bring them back isn’t – 

wouldn’t the New Zealand Company if it was done to us wouldn’t that be 15 

a bit odd?  I can't imagine – well I'm trying to picture the reaction here if 

Fonterra led a Tribunal astray and the New Zealand Government said, 

“Hey Fonterra’s got a rock.”  It just strikes you as sort of counter intuitive 

that the State turns around and dumps on its own investor.  Is it as blunt 

as that? 20 

A. Well I think it’s not as blunt as that but it is something that happens quite 

regularly the fact that there is – the Tribunal will initiative the request for 

views.  And if it is a fundamental point of interpretation then often the 

countries especially in the NAFTA group will get together and have a 

joint submission and so of course there’s investors of the three.  The 25 

difficulty if we were seeking you know interpretation of the – or a joint 

submission of the Treaty Exception then you may seek that but the 

other country may not agree.  So there is a danger of course that if you 

seek something you get the wrong answer which was – would also be 

particularly bad, so. 30 
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(15:53) PROFESSOR ELIZABETH JANE KELSEY: 
Just a couple of complimentary comments in relation to – what Dr Ridings has 

referred to.  I think it’s really important when we’re looking at amicus at the 

kind of support and resourcing that will be provided to those who participate 

because part of the issues around the UN Declaration on the Rights of 5 

Indigenous Peoples was the issues of resourcing and who were selected and 

how that process became much more structured in ways that a number of 

Māori I know felt that they lost their voice in that process.  And so I think that 

we need to be realistic about how that process operates if it is to come into 

effect. 10 

 

We need also to deal with the question that Associate Professor Kawharu 

raised about access to information and what kind of information people have 

available to them but also what their expectations are given that you know we 

saw in the Glamis Gold case for example that there was a lot of effort put in to 15 

amicus briefs and then they were considered not to be relevant to the legal 

issues that the decision was based on. 

 

And we also have to recognise amicus can be used by all sides and one of 

the issues that’s arisen in the Eli Lilly case which is a challenge to a US 20 

Pharmaceutical – Bio-US Pharmaceutical Company to a decision of the 

Canadian Courts not to grant patents is that the industry itself has become a 

big player and so in a sense there needs to be some sensitivity as to how the 

amicus get to play an effective role that is empowered in the process. 

 25 

The other points that I looked at in response to that question because it talked 

about at the domestic end was firstly how to minimise the prospects of an 

investor state dispute and that involves in part minimising claims to investor 

legitimate expectations, which requires much more explicitly decision-making 

processes and a much clearer framework in which Māori rights and 30 

understandings are to be recognised in both domestic law and practise.  And I 

note for example that the Waitangi Tribunal has made recommendations in 

the past on the Resource Management Act that have not been adopted, which 
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I think would have helped to create a much clearer framework that would 

make it much more difficult for investors to raise claims of legitimate 

expectations. 

 

And the second domestic element of ISDS that I wanted to raise was how to 5 

protect Māori in the context of the chilling effect.  That involves a much greater 

level I think of transparency and decision-making processes, much greater 

active participation by Māori, not just TPK and the bureaucracy but by affected 

Māori in decision-making processes so that they are feeling confident that 

there aren’t institutional factors that are working against them in the decisions 10 

that governments reach.  More – I know from both the OIA and regulatory 

impact statement processes that a lot of the inputs from MFAT in particular 

are redacted.  It’s very difficult to know what kind of advice in fact has been 

coming and I think that it will be helpful to try to think of ways that the 

domestic decision-making process can be made more transparent and that 15 

Māori participants in particular outside the bureaucracy can have confidence 

that the chilling effect is not in operation. 

JUDGE DOOGAN: 
Professor Kelsey just – you have enlarged on a number of the points Dr 

Ridings made but I take it in terms of the various steps that Dr Ridings 20 

outlined in that list of possible domestic measures.  You did not have any 

issue with those – that list? 

PROFESSOR ELIZABETH JANE KELSEY: 
No, we agreed.  I mean it is a matter of how many things can you add to the 

mix that might try to make it less bad from my viewpoint. 25 

JUDGE DOOGAN: 
Right thank you.  Professor Kawharu, I am promoting just to shorthand –  

ASSOCIATE PROFESSOR AMOKURA KAWHARU: 
Does it come with pay rise?  So I came into the discussion on this one slightly 

late.  The only other thought I would add to that is just respondent states can 30 
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usually – well not – that they can disclose information should they wish, 

subject to confidentiality.  So there would be a recommendation to the extent 

possible without prejudicing its claim, that kind of thing, be open.  And I 

understand from Dr Ridings that that would be New Zealand’s practise 

anyway. 5 

JUDGE DOOGAN: 
Thank you.  That brings us to the interpretation issue. 

ASSOCIATE PROFESSOR AMOKURA KAWHARU: 
So on the second paragraph question 4(a), what I think changes would be 

required to remove the ambiguity, I think, we agreed that the simplest step 10 

would be delete the second and third sentences.  (b), we have slightly 

different attitudes, I think, towards the significance of the risk arising from the 

ambiguity.  Dr Ridings and myself tend to think that it’s a relatively low risk.  

Professor Kelsey? 

PROFESSOR ELIZABETH JANE KELSEY: 15 

I think if we had an Investment Tribunal ceased of the question, it is extremely 

unlikely that it would read down its powers. 

JUDGE DOOGAN: 
All right, thank you. 

ASSOCIATE PROFESSOR AMOKURA KAWHARU: 20 

I think the view that Dr Ridings and myself have is that first sentence of the 

second paragraph supports what is intended by the first paragraph.  So a 

Tribunal not adhering to the second paragraph would be vulnerable to 

challenge before exceeding its jurisdiction.  Then we – I think it follows from 

that discussion that Dr Ridings and myself would not think that the risk is 25 

sufficiently higher to warrant action during the ratification stage but 

Professor Kelsey would disagree with that. 

 

Is that where we were at? 
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PROFESSOR JANE KELSEY: 
Yes, but my view was through the mechanism of a memorandum of 

understanding as discussed in the evidence at an earlier stage which wouldn’t 

resolve the problem, but it would provide an interpretive tool. 

ASSOCIATE PROFESSOR AMOKURA KAWHARU: 5 

I don’t know, I suppose it’s just, you know, off the top of my head, I don’t know 

Ministry officials might be best placed to answer that question what the 

response would be to request to drop the second and third sentences.  We’re 

not adding anything, I just don’t know. 

DR PENELOPE RIDINGS: 10 

Just to answer that.  The biggest danger from a negotiator’s perspective, 

putting on my former negotiator’s hat, is that any time you ask something of 

the other side they want something in return.  And so then it comes, “Okay, all 

right we’ll give you this and this is what we want,” and that’s the danger and 

that’s the biggest danger.  Thank you. 15 

PROFESSOR ELIZABETH JANE KELSEY: 
And my concern about that was that this agreement is the big agreement and 

it’s where the risk is in fact highest because we are dealing with not only rules 

that are more extensive but US litigants that are more litigious. 

(4:02) DAVID COCHRANE TO DR PENELOPE RIDINGS: 20 

Q. Dr Ridings I guess the suggestion from Professor Kelsey is a bit along 

the lines of the thing I was querying before, where we’re trying to get the 

States to line up to give an interpretation to agree on an interpretation 

and the MOU in the hopes that their investors would follow.  But would 

the reaction to a suggest MOU be the same as the reaction to a 25 

suggestion to drop the second or third sentences?  In other words, “Fine 

we don’t really care but we want to benefit over here somewhere?” 

A. Yes I would imagine that.  And, can I also just perhaps explain just 

briefly my concern – my lack of concern over the risk?  Because what 

we’re talking about the most important thing is the first sentence that the 30 
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Investment Tribunal wouldn’t interpret the Treaty of Waitangi.  If that 

was decided that if the Tribunal went off AWOL and decided that yes it 

would interpret the Treaty of Waitangi it’s actually not permitted to 

because what it is required to do is to apply international law and the 

terms of the agreement.  So the Tribunals can look at domestic law as a 5 

factual matter but they’re not courts that interpret domestic law and 

there’s lots of jurisprudence which indicates that.  So that’s the reason 

why I think the risk is actually low and why I think that’s actually it would 

outside its jurisdiction.  Thank you. 

PROFESSOR ELIZABETH JANE KELSEY: 10 

I realise we’re doing a bit of a ping pong here.  But I come back to the point 

that an Investment Tribunal I believe is not going to read down its powers and 

I don’t have the same confidence in the annulment process at ICSID which is 

a very variable mechanism being able to redress an interpretation that an 

Investment Tribunal assumed the power to be able to interrogate the 15 

questions paragraph 2, in particular the interpretation of the Treaty.  I note of 

course that we still have the problem that where the action is not based on a 

Treaty justification this problem of paragraph 2 doesn’t actually cut in.  But I 

just think that the arena is too fluid but Amokura might have a view on the 

annul – you wrote something on the annulment in your affidavit if I remember 20 

correctly. 

ASSOCIATE PROFESSOR AMOKURA KAWHARU: 
I was just going to respond to Dr Ridings.  The sentence reads, “The parties 

agree that the interpretation of the Treaty of Waitangi including as to the 

nature of rights et cetera shall not be subject to the disputes and provisions of 25 

this agreement.”  So it’s slightly broader than that.  It doesn’t say that the 

ISDS Tribunal would necessarily interpret it, it’s just that the interpretation 

would be a part of the dispute.  So in other words, the interpretation of what is 

required by the Treaty could be presented to the ISDS Tribunal as a matter of 

evidence or fact and that’s what we’re trying to get rid of.  So I don’t think it’s 30 

quite as simple as Dr Ridings suggest, but I still think that a Tribunal that 

engaged in that question would be running into trouble under paragraph 1. 
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As for annulments, I mean I guess it’s just reflective of the first instance ISDS 

panels it’s the same kinds of issues arise.  What you’re basically doing is 

having another arbitration round that’s what it is. 

 5 

I mean to give an example a very well known case Occidental in Ecuador.  

The first instance that was two versus one; two common lawyer’s versus a 

civil lawyer who issued a strong dissent about what’s required for an 

assignment.  It went to an annulment committee of civil lawyers who agreed 

with the dissenting arbitrator at first instance on what’s required for an 10 

assignment. 

 

So I mean I think we’ve discussed at length the nature of ISDS so my only 

comment in response to Professor Kelsey is just to say that the annulment 

committee it’s not like you’re going to superior judges’ it’s another arbitral 15 

tribunal. 

JUDGE DOOGAN: 
Thank you.  We’re on to question 5. 

DR PENELOPE RIDINGS: 
I’ll start because I'm the shortest speaker in this thing. 20 

JUDGE DOOGAN: 
All right. 

DR PENELOPE RIDINGS: 
Also the shortest.  So this is not an issue on which I am engaged or 

competent as an expert to comment on so I will just say quiet.  Thank you. 25 

JUDGE DOOGAN: 
All right. 
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ASSOCIATE PROFESSOR AMOKURA KAWHARU: 
My only suggestion was to rethink how to engage with Māori and not see it as 

a road show type presentation.  More of a meeting of minds.  And to think 

about it in Māori terms how would Māori approach this.  You know, a wānanga 

of sort, getting to know each other and kind of exchanging views about what is 5 

expected et cetera.  On that basis, rather than have the Crown go around and 

present its ideas and get feedback on those ideas.  Something along those 

lines. 

PROFESSOR ELIZABETH JANE KELSEY: 
I had quite a few ideas on this because it’s an area on which I had been doing 10 

a fair amount of work, but I wanted to firstly say that the EU FTA isn’t the only 

eminent issue.  There is another plurilateral negotiation currently quite well 

advanced in which New Zealand is a very active player called The Trade and 

Services Agreement or TISA which is seeking to advance plurilaterally the 

GATS the General Agreement on Trade and Services in the WTO. 15 

 

And you may recall that the original inadequacy of the GATS provision in the 

schedule was the starting point for the discussions around the Treaty 

exception, and so it is going to be important, not only to look at how 

New Zealand responds in TISA, which when we’re talking about services, 20 

we’re talking about a range of matters of importance to Māori, what 

Moana Maniapoto was talking about this morning, the audio visual and the 

cultural services areas, tourism services, environmental services, education 

services, health services and so on. 

 25 

And unfortunately, the 23 parties to that and one of those parties is the EU so 

it’s actually a lot of countries have agreed to a confidentiality memorandum 

similar to in the TPPA, but in that case, it says that the documentation shall be 

kept secret effectively for five years after the agreement comes into force.  

And so I mention this in particular because I think it’s becoming a practise 30 

which is going to seriously impede the ability to engage an informed debate 

during the course of negotiations unless something is done about it.   
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Now in this case the European Union is involved and so it leaks like a sieve 

and there are many, many texts that are now available and one hopes that 

they may abandon that. 

 5 

The European Union has a different approach.  The EU refuse to have a 

similar confidentiality pact with the US for TTIP and since the European Union 

Ombudsman’s reports which was annexed to one of my affidavits an ongoing 

discussion between her and the European Commission.  There has been 

more documentation released. 10 

 

When the new Trade Minister was speaking at the road show in Auckland 

recently and I asked him about the issue of transparency, he said he had just 

been in European and had been having discussions there about the approach 

to be taken with the New Zealand EU negotiation.  So it is timely I think to try 15 

to secure a much higher level of disclosure and I – one of the early exhibits to 

one of my affidavits points out that this is not actually that unusual.  It’s 

become a bit of a practise in bilateral FTAs of New Zealand since 2000 not to 

disclose.  But in other negotiations WTO the anti-counterfeiting trade 

agreement and so on that there was text released and so on. 20 

 

And so I wanted to bring TISA into the mix because I think it’s important in 

thinking through these processes.  And I would want to highlight three points 

in the response to the question here.  The first, which I think was put most 

vividly by Moana Maniapoto this morning is about what active engagement 25 

means, not passively going to a website, but whilst I think the process is one 

that needs to be developed in discussion with a broad range of Māori 

interests, I would like from my own experience, just to raise a couple of points 

about active engagement. 

 30 

The first is the danger of a highly institutionalised process because the 

question then of who chooses and who they are accountable to, and what 

happens to the very local level, hapū and marae that maybe more directly 
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affected than some of those who maybe the officer holders of national bodies 

and so on.  And I think empowerment at the level is really important.  And I 

think that carries with it the second point, which is again something 

Moana Maniapoto was raising this morning, but also came up with the amicus 

issue, which is about information and literacy. 5 

 

A number of people who I’ve spoken to in relation to this claim have said, “I 

will be terrified about giving evidence because I know what I’m concerned 

about at the local level, but I don’t understand anything about these 

agreements.”  And when the information that’s made available is at a very 10 

high level technical level, there is a challenge as to how Māori are well 

anyone, but especially Māori are able to engage.  And part of this is just the 

problem about release of information per se.   

 

I’m pleased that the new Chief Ombudsman has said that there will be a 15 

presumption about the release of information which from my experience has 

not been the case with the OIA but also that the sources of information and 

analysis have to not simply be the Ministry of Foreign Affairs and Trade.  And 

it has been the gatekeeper, and I have to say that I stopped having meetings 

with the officials because I knew more when I went in there than I was told in 20 

those meetings.  And it’s very difficult if you’re talking about people engaging 

in an effective way in this process that they have ways of gaining access to 

information and I think that’s something that really needs to be thought about. 

 

And one of the important matters and I’m assuming this is something the 25 

Tribunal is putting its mind to in a very practical way, is yes, I spend a lot of 

time in the countries of the other parties to our negotiations talking to people 

to understand what it is that those countries are wanting from us.  And talking 

about the issues that people in those countries are engaging with their own 

Government and their own negotiators, looking at what their corporate 30 

interests are demanding and how they might impact domestically here.  And I 

think there needs to be much more involvement by Māori in those kinds of 

discussions with those that we are negotiating with in the areas that are of 
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importance to them, with those who are working in the environment sector for 

example.  Those who are working in the health sector, and certainly the 

doctors here have been, Dr Papaarangi Reid who spoke on the first day has 

been very actively involved with medical teams in other countries on the TPPA 

issues.   5 

 

And so I think there needs to be ways of trying to connect up Māori with the 

various information flows not simply dependent on what comes out of MFAT 

because frankly MFAT is there as an advocate and it’s an advocate for a quite 

perception of what the agreements are about, and I think that’s become 10 

apparent here.  So that will be my third point.  I think the mindset of the 

Ministry of Foreign Affairs and Trade has to change. 

 

These agreements are not just about trade.  They’re about very diverse issues 

and they don’t just affect business sectors.  They affect broader communities.   15 

 

And the last point I’d make about that is that when we had these debates back 

in the ‘80s and early ‘90s even to the mid-90s, it was at a time when that was 

a debate in the broader public service.  The biculturalism arguments were 

important.  The State Services Commission was taking a really active role in 20 

building understandings in Government agencies about the Treaty, about the 

obligations of policy makers and so on.  And we had a lot of reports, including 

reports that named institutional racism, that set up training programmes and 

so on and those have disappeared largely.  And I think it’s really important if 

there’s going to be effective engagement around these kinds of questions that 25 

not only MFAT but other of the policy agencies that supposedly gave advice to 

MFAT on this have a better understanding of the issues. 

JUDGE DOOGAN: 
Thank you.  All right.  I think that brings us to the final question and Dr Ridings 

were you going to go first on this one too?  I appreciate as I noted yesterday 30 

there’s an in-built assumption on the question which I understand – 
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DR PENELOPE RIDINGS: 
Sure I'm happy to go first.  And I think I’ll start rather than stating the obvious 

but – and I have just – I have run – outlined to Professor Kelsey my concerns 

over the Iwi Leaders Forum draft and I thought I would just commence by that.  

And I mean first the introductory paragraph there is a – and this is just a 5 

technical thing, New Zealand’s not a party to the United Nations Declaration of 

the Rights of Indigenous Peoples because that implies – party implies that it’s 

actually legally binding which as I said it’s not so that’s just a technical thing.  

But the substance of the clause is in the bit indented and just – 

JUDGE DOOGAN: 10 

Just pause, we’ll just get a copy of that correspondence – 

DR PENELOPE RIDINGS: 
Yes, sure. 

JUDGE DOOGAN: 
– so we can refer to that. 15 

DR PENELOPE RIDINGS: 
Up there?  Yes.  And if I can just interpolate Chair, the version that was sent 

was not actually the final version.  There were a few tweaks to the wording. 

JUDGE DOOGAN: 
All right.  All right.  Dr Ridings which document are you looking at that has that 20 

draft in it?  It’s the…? 

DR PENELOPE RIDINGS: 
This was the affidavit of Professor Kelsey that was submitted I think on 

Tuesday this week – 

JUDGE DOOGAN: 25 

Yes. 
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DR PENELOPE RIDINGS: 
– and it’s page 38 of that affidavit.  I don’t have a number. 

JUDGE DOOGAN: 
All right.  Yes, it’s the draft side letter wording isn’t it? 

DR PENELOPE RIDINGS: 5 

It’s the side letter, yes, yes, yes. 

JUDGE DOOGAN: 
Thank you. 

DR PENELOPE RIDINGS: 
So sorry my apologies.   10 

JUDGE DOOGAN: 
That’s #A039(e).  Thank you.  We have it, thanks. 

DR PENELOPE RIDINGS: 
Yes.  So that’s a bit more helpful, so if we can scroll to that first paragraph.  

That’s perfect. 15 

 

So you’ll see there in the first paragraph there’s a reference to fundamental 

obligations in a number of different areas, including the United Nations 

Declaration of the Rights of Indigenous Peoples, to which New Zealand 

became a party in 2010.  Well it’s not actually party because the word “party” 20 

implies an agreement that’s binding so you could have some other word but 

that’s just a technical thing. 

 

The substance of my comments though will be in the bit in the indent.  And the 

first concern is that because it is not self-judging it means that the entire 25 

clause is/would be examined by a Tribunal and so it would come under really 

close scrutiny.  And the way it would come under scrutiny in particular is the 

linkage between the measures taken and the instruments that are set out in 
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the introductory paragraph.  So a Government in trying to use this clause 

would then need to establish a link between the measures that it took and the 

specific instruments and the specific provisions in those instruments.  In other 

words, really justify why it was taking that particular measure.  So that’s the 

first issue is that it actually raises the difficulty of using the exception from a 5 

sort of a practitioner’s perspective. 

 

So it can also be used to – because it goes on and says that, “Shall apply to 

any measure adopted by the Government of New Zealand taken in relation to 

the above instruments.”  So that’s the first point.  “Or to address the particular 10 

but not exclusive concerns of Māori.”  Now I had a little concern – I didn’t 

understand particular but not exclusive concerns.  The idea is that it was 

suppose to be the narrow and the broad in the sense that it doesn’t matter if 

it’s a concern it can be broad or narrow, so I think there’s potentially just a 

drafting issue there.  But there would need to be evidence led of what’s the 15 

concerns of Māori are, so general statements of, you know, from the media 

are unlikely to be sufficient.  There would actually have to be quite a bit of 

evidence of what are the concerns of Māori that the action is being taken in 

response to.  So there’s quite a lot of evidence that would need to be adduced 

for that, again from a practitioner’s perspective. 20 

 

The concerns that are limited to only social, cultural, spiritual and 

environmental.  Professor Kelsey already indicated to me in the small meeting 

we had that business is excluded but should be included, or a more broader.  

You do need to be careful though if you just use something like, “In relation to 25 

matters such as social, cultural or spiritual and environmental,” because that 

is a list and that list is normally interpreted in relation to the nature of those 

things in that list.  So adding additional things outside that list may be 

potentially problematic.  You know, there’s a Latin phrase which I'm sure 

some of you will know. 30 

 

But the most significant difference is that it’s chapeau but – so it doesn’t have 

anything like, you know, so long – provided it’s not used as a means of 
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arbitrary or unjustified discrimination.  But the point is, is that the absence of 

that doesn’t mean that it’s not subject to good faith, so obligations.  So in other 

words, the absence of that chapeau is intended, I think, to kind of toughen it 

up.  But, in fact, it’s not a clause that would actually enable you to completely 

take measures that are not to protect – to address the particular concerns of 5 

Māori. 

 

But the most fundamental point is that you wouldn’t get agreement to it.  It’s a 

bit like the Malaysian tobacco exception because it’s a complete – it looks like, 

subject to the good faith, it’s a complete cart blanche.  And it’s going to be – it 10 

would be extremely difficult to actually get that over the line with any one 

particular country.  But more importantly, from a negotiator’s perspective, it 

starts to unravel everything.  So once you start pulling a thread on a cardigan 

and then the whole thing starts to unravel and that’s my concern. 

 15 

So what would a fit for purpose clause look like?  Well it should be self-judging 

so it deems necessary.  It should have a broad scope to apply to measures 

more favourable to Māori.  It should be subject to a good faith requirement as 

in the chapeau and this is because parties want this assurance, I think as 

Dr Walker in his evidence said.  And it would be good to have the Treaty of 20 

Waitangi not subject to interpretation by a dispute settlement body.  So in 

other words the current clause. 

1630 

 

So in my view and it comes as no surprise, in my view the current clause is fit 25 

for purpose.  It does do what Government – it enables the Government to do 

what is necessary to protect the interests of Māori. 

 

I accept that Associate Professor Kawharu and I have a different interpretation 

of the more favourable treatment.  My interpretation is that the provision is 30 

broad in scope and that is a position that I maintain.  And I am firmly 

convinced that it is broad in scope and that it does do the things that you want 

it to do. 
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And I am making these assessments not only from an international legal 

perspective but also from a practitioner’s perspective in terms of what kind of 

evidence and kind of application you can use for the – in an international 

dispute settlement in order to bolster your case as a Government.  And in my 5 

view leaving the clause as it is, is the best way to protect the Government’s 

position on the meaning and interpretation of the clause into the future. 

 

Tinkering with the clause (and I don’t like using that word and I apologise if it 

sounds pejorative) but altering the clause will potentially have adverse 10 

consequences which the New Zealand Government may have to live within 

the future.  And, that those consequences are going to be potentially worse for 

Māori and for Māori interests in the current clause and I think that is my 

fundamental concern.  I am here to, you know, to – not only as the Crown 

expert but because I believe in these issues.  Thank you. 15 

JUDGE DOOGAN: 
Kia ora Dr Ridings. 

ASSOCIATE PROFESSOR AMOKURA KAWHARU: 
Okay.  So I have had a go at a redraft as well which Professor Kelsey has 

called the conservative version.  I'm happy to take that. 20 

 

What I was endeavouring to do was balance drafting perfection with 

negotiating reality.  So in other words, I have tried to use as much of the 

existing text as possible removing the highly objectionable phrase 

“more favourable treatment.” 25 

 

The Treaty of Waitangi under this draft is front and centre so I think it is a 

principled approach.  It is about the Treaty of Waitangi not about 

more favourable treatment to Māori.  So in other words, the emphasis is on 

the constitutional imperative which I have heard Crown witnesses as how they 30 

sell this clause to our trade partners. 
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For the second paragraph, again it is not perfect.  I mean in a – but I have 

tried to stick with the existing text as much as possible given the downsides of 

changing the text and I think it does the job.  I think to do a perfect kind of 

conflicts issue it would become too cumbersome and I think the nice thing 

about having one sentence is that it is just simple and it works.  It also drops 5 

across references so it would be easier to deploy it in future agreements in 

terms of not having to worry too much about tailoring it. 

 

That’s really, yes that’s it.  So in other words, I mean I know that Dr Ridings 

has some comments about the reality of it but I wasn’t trying to address that.  10 

Well I was actually but you know the question was, “What’s a fit for purpose 

clause,” and I think this is it. 

JUDGE DOOGAN: 
All right, thank you. 

PROFESSOR ELIZABETH JANE KELSEY: 15 

Can we have the other one back up?  I take Dr Ridings point that when we are 

dealing with the UNDRIP it is better to say which New Zealand adopted.  I 

think it was 2010 New Zealand adopted it but that is a technical point. 

 

The more fundamental concerns that I have are really where the priorities lie.  20 

And if New Zealand is to address the question that has been left begging for 

the last 15 years, is it enough to tinker at the edges because we do not want 

to unravel a cardigan that may be not just an ill fitting cardigan but something 

of a hair shirt?  I mean it assumes (and certainly the assumptions that the 

rules in these agreements benefit Māori) that all of the arguments that have 25 

been presented by the Crown in relation to the benefits are correct and that 

the concerns that the expansive nature of these new agreements may in fact 

be changing them fundamentally and require a very different approach are not 

valid or certainly should be subordinated to those earlier ones.  And I think 

that is a very fundamental question when we are looking at the extent to which 30 

the Crown has fulfilled its obligations and that is what I was looking at when I 

was drafting this. 
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And it was modelled on the Malaysia tobacco exception which was much 

simpler because that just simply said something like, “Nothing in this 

agreement shall apply to any measures adopted in relation to tobacco 

control.”  And it was recognised in the drafting of that, that there was a good 5 

faith question that could be tested about whether a measure was in relation to 

tobacco control.  So it was not simply giving a total cart blanche, it was 

designed to have some obligations to show some cause or links. 

 

I take Dr Ridings point that it could be quite easy and I can certainly I have a 10 

handwritten redraft that can make aspects of it self-judging in the sense of 

measures that New Zealand considers necessary to give effect to its 

obligations in relation to the above instruments.  The intention, as she said, in 

relation to the particular not exclusive can be addressed by the particular but 

not necessarily exclusive concerns of Māori in relation to social, cultural, 15 

spiritual, environmental and what the piece that was missing off the final 

version was, or other matters of importance to them.  Okay. 

 

Now I take the point about the Latin phrased term about a list and what gets 

viewed as part of a list and it could be quite possible to put commercial in 20 

there, so.  But some of the other terms especially the term “cultural” is a very 

broad concept but it would be quite possible to add “commercial” to the list. 

1640 

 

Yes, it could be open to litigation.  In my view, it would be open to less 25 

litigation than the existing provision with its chapeau and with its uncertain 

terminology and it will be open to less litigation than the alternative 

interpretation that Associate Professor Kawharu has put forward.  It would 

provide more expansive recognition of the range of the New Zealand 

Government’s international obligations and address some of the concerns I 30 

think that have been raised during the claimants’ questioning about te Tiriti o 

Waitangi as well as He Whakaputanga and the UN Declaration.  And so that 

was why that side letter writing was – that the side letter had that rather 
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lengthy preamble and it was drafted at a time before the agreement was 

signed.  So it was intended as an opportunity for the Crown to show what I 

consider to be good faith in trying to sure up its protection of its obligations. 

 

I accept that it would be very difficult to do that in relation to the TPPA 5 

because it would require the reopening of the text, and we don’t have the 

leverage that the US has and the certification process to be able to do that or 

the leverage it has in refusing to bring the agreement into force. 

 

I would therefore, be urging a more fundamental reconsideration of this kind of 10 

provision for future agreements, and for an attempt because of the 

significance of the TPPA to get a memorandum of understanding regarding 

the interpretation of the current provision along the lines that the Crown has 

claimed in its own interpretation before the Tribunal. 

 15 

And that should be done before any agreement is ratified because it is I think 

much harder to reopen a text and to get it amended for the reasons that 

Dr Ridings has said.  I actually see less problems in seeking a memorandum 

of understanding than I do in trying to secure an amendment to an agreement. 

 20 

I think it’s an unsatisfactory outcome for the TPPA because of its significance.  

But I don’t think we can continue on with an unsatisfactory provision in trying 

to make minimalist changes to it simply because we don’t want to admit the 

mistakes of the past. 

JUDGE DOOGAN: 25 

Thank you Professor Kelsey. 

PROFESSOR ELIZABETH JANE KELSEY: 
I’m happy to provide a typed up version of that amended form for you. 

JUDGE DOOGAN: 
Thank you that would be helpful, thank you.  Thank you, could I just 30 

acknowledge on behalf of the panel the tremendous assistance that each of 
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you have given us this week and in particular this afternoon.  It’s been a real 

privilege for us to have the chance to hear from experts who have such a 

command of their material and are articulate and responsive to the particular 

issues and are difficult tasks and timeframes we have set you.  So we are 

deeply indebted to you all for the assistance you have given us, and I just 5 

want to say on behalf of the panel, he mihi nui ki a koutou mō tō mahi.   

 

Thank you very, very much.  It has been a privilege to listen to you and to 

read the extensive material you have filed.  Others of the panel may wish to 

just briefly respond but it is all I would like to say at this point. 10 

TANIA SIMPSON: 
And just to echo that I found that immensely helpful and particularly 

appreciated the collegial approach that you took to considering these issues 

and working through them and presenting some views that has been really, 

really helpful in getting some clarity on our side so thank you. 15 

 

PROFESSOR SIR TAMATI REEDY: 
I too want to join the remarks of scholarship that has been presented here this 

afternoon by you three.  As most people would say, “Well we’re been listening 

to the three wise men,” but this evening we’ve been listening to the three wise 20 

woman, and who’ve led this discussion.  Thank you very much, most 

appreciative of your intellectual contribution to the discussion so far.  Kia ora. 

DAVID COCHRANE: 
Yes I would like to thank you for your contributions, your assistance.  I would 

like to thank you for your patience.  Must have been times you sat, “Why don’t 25 

they just get it,” but thank you for – thank you very much and thank you for 

your attendance as much as possible as much as you have been here, and 

our apologies for the fact that we had to squeeze everything into a week and 

that meant you flying up and down backwards and forwards to Auckland and 

what not.  And people who sit around and say, “Oh you people spend all their 30 

lives in the corridor just flying around,” and get envious about it are people 

who don’t do it.  It’s not that much fun and thank you very much. 
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JUDGE DOOGAN: 
Right that brings us to the end of what has been a very, very full week.  I just 

like to make some brief concluding remarks before I hand over to Tā Tamati to 

close for us. 

 5 

My first acknowledgement again on behalf of the Tribunal is to the claimants 

who have brought these very significant, very important, and very difficult 

issues before the Tribunal.  I know that a number of claimants have been here 

all or part of the week, and it – I will inevitably miss some in my 

acknowledgements but Mr Pitman, I think you have been here all week, 10 

Moana Jackson and aroha mai that I excluded your brief Moana if he is still 

here, Angeline Greensill who also I think has been here all week.  

Dr Papaarangi Reid of course who gave evidence as well, also Manu Paul 

who gave evidence and is also a claimant, acknowledge Haami Piripi and the 

evidence he provided to the Tribunal as well, and of course today 15 

Moana Maniapoto this morning.   

 

To all of the claimants including those who were not able to be at the hearing, 

we acknowledge the significance of the issues raised.  As we said in the 

original decision granting urgency that these claims have been brought behalf 20 

of or by and on behalf of prominent Māori individuals and prominent Māori 

organisations including the Māori Council. 

 

We are conscious of the significance of the burden that has been placed 

before us, if I can put it that way.  In addition to – I should also acknowledge 25 

the scale of the work that counsel have had to undertake in the timeframes 

set.  First claimant counsel, forgive me just in the interest of time if I do not 

name you all but thank you for your collective efforts.  Thank you for 

marshalling the evidence for preparing the witnesses, for the assistance you 

provided the Tribunal in questioning the witnesses.  He mihi nui ki a koutou. 30 

1650 
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Crown counsel, Mr Heron, Ms Ennor, Ms Gillies, you have represented the 

Crown with great professionalism and good grace.  Thank you also for the 

assistance you have provided the Tribunal and I acknowledge the extensive 

that you have undertaken, again under tight timeframes. 

 5 

I’d also like to acknowledge the evidence from Dr Walker and from Mr Harvey.  

They both provided clear and valuable evidence to the Tribunal and they 

responded to fairly extensive questioning in a very professional and a proper 

way so we appreciate that contribution as well. 

 10 

I can only again repeat appreciation to the experts in particular because many 

of the issues or many of the key issues that are before us take us into 

complex territory concerning the implementation or the negotiation, 

implementation and interpretation of international instruments.  And not only 

that, the particular instrument we are dealing with is, well I think I described it 15 

as a whale the other day.  It is big.  So we have been greatly assisted by the 

clarity of the analysis and the explanation that the experts have provided to us 

on all of those issues of interpretation, in particular, so again thank you. 

 

I would also like to acknowledge the staff and the registry staff who have been 20 

supporting the panel throughout and in the build-up to the hearing.  So a very, 

very big thank you from the panel to Tara and to her team and to the 

registrar Ms Bradey, so kia ora koutou and thank you. 

 

The final observation I just would wish to make (and it reflects I think the value 25 

that we as a Tribunal have, if you like, the journey that we have been on in 

terms of trying to understand the claims and then understand the issues 

raised in the evidence before us), it has been in many ways a privilege to hear 

from the various witnesses, both fact witnesses and the expert evidence 

because it has given us collectively an insight into a complex and difficult set 30 

of issues.  It also highlights I guess the value of such a dialogue, in particular 

the dialogue that we have seen as experts get together and start to discuss 

some of the more complex and difficult aspects of these questions. 
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In some ways it is unfortunate given the sensitivity and the difficulty of issues 

surrounding TPPA that it has to be in this forum that we have essentially an 

adversarial contest as to whether there has been Treaty compliance.  There 

has, in my view, been immense value in the way the evidence has unfolded in 5 

terms of the understanding of both the claimant perspective and the 

understanding of the Crown’s approach and perspective also. 

 

We obviously have a great deal of work and thinking to do in light of what has 

been put before us and all I would say in conclusion in terms of that proverb 10 

which says that – well essentially talk is the food of chiefs.  That any 

opportunities that there are for further dialogue between claimants and the 

Crown on the issues that underpin the claims is certainly a matter that we as a 

Tribunal would see value in. 

 15 

That is probably enough from me.  It has been a long week but again thank 

you all, he mihi mahana ki a koutou.  I will pass over to Tā Tamati at this point, 

thank you. 

PROFESSOR SIR TAMATI REEDY: 
Heoi anō hei whakaoti ake tā tātou hui, e tautoko ake ngā mihi a tō tātou 20 

rangatira nāna nei tātou i ārahi.  [Interpreter:  My final words I’d like to endorse 

the words of our Judge.]  We started the week in remembering those whose 

footprints have been left on the sands of time, not only on this case but many, 

many others over the last 40, 50 years or so.  And we remembered 

Rangi Walker, Kathy Ertel and I think this is a fitting tribute to their memory 25 

that we have spent this period in time pondering over the great mysteries of 

the issues that we have battled with. 

 

I just want to say also that we want to say thank you to the man behind in the 

box over here that we never see and yet his voice is there reinforcing all that 30 

we have discussed so far and that’s to Rangi McGarvey our interpreter here.  

And lastly – kai te rongo mai koe e Rangi, āe. 
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And just to, I don’t know whether it is appropriate or not but just so say thank 

you to Judge Doogan for his guidance and leadership in this.  At the 

beginning of the week everything was a density of whatever we were 

struggling to find our way through.  He has led us carefully through this and I 5 

do, not only from a personal perspective but from our panel, thank our chief 

Judge in guiding us through this pretty torrid area of dispute. 

 

And again, just to say thank you to everyone for this hearing and in closing I 

think we should stand and sing a little hīmene before we finish off.  Kia ora. 10 

 

Mā wai e ārahi Tama Ngākau Marie.  Tīmata. 

 

HĪMENE – TAMA NGĀKAU MĀRIE 
 15 

KARAKIA WHAKAMUTUNGA 
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