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I refer to the list of questions provided by the Tribunal for consideration by the panel of experts 
on 18 March 2016. The Tribunal asked what a 'fit for purpose' Treaty Exception would look like. I 
now attach a copy of the clause I drafted and presented to the Tribunal during the panel 
session on 18 March. 

The proposed clause is followed by my notes to explain, in summary, its main features . 

In particular, I emphasise that the proposed re-drafted clause is clearly self judging, not partly 
self judging. The Crown has suggested that "more favourable treatment" in the current clause 
would be self judged i.e. New Zealand's need to discriminate would not be assessed except for 
good faith. However, trade exceptions normally preserve policy space in relation to a specific 
subject matter. Thus, my response was that more favourable treatment of Maori is not in and of 
itself a policy objective but a means to an end. The alternative, purposive interpretation of the 
current clause is that the exception is self judging in relation to New Zealand's need to fulfill its 
obligations to Maori, rather than its need to discriminate, and that more favourable treatment 
would be objectively assessed. That is, the exception is partly self judging only. Although I now 
accept the Crown's argument is reasonable as a literal interpretation, I still have difficulty with it, 
not least because ISDS tribunals are cautious towards exceptions. The re-draft I propose 
eliminates the uncertainty on this pOint. 

The second paragraph now also works better with the re-drafted first paragraph, as the first 
paragraph is focused on the Treaty of Waitangi, and is clearly self judging in terms of New 
Zealand's need to adopt measures in fulfillment of its obligations to Maori. 
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Amendments to the Treaty of Waitangi exception 

 

Article 29.6: Treaty of Waitangi 

1. Provided that such measures are not used as a means of arbitrary or 

unjustified discrimination against persons of the other Parties or as a 

disguised restriction on trade in goods, trade in services and 

investment, nothing in this Agreement shall preclude the adoption by 

New Zealand of measures it deems necessary to accord more 

favourable treatment to Maori in respect of matters covered by this 

Agreement, including in fulfil ment of its obligations to Maori, 

including under the Treaty of Waitangi. 

2. The Parties agree that the interpretation of the Treaty of Waitangi, 

including as to the nature of the rights and obligations arising under it, 

shall not be subject to the dispute settlement provisions of this 

Agreement. Chapter 28 (Dispute Settlement) shall otherwise apply to 

this Article. A panel established under Article 28.7 (Establishment of a 

Panel) may be requested to determine only whether any measure 

referred to in paragraph 1 is inconsistent with a Party’s rights under 

this Agreement. 

 

Notes: 

The proposed clause is a re-draft based on the existing clause. The intent is to have 

the least possible changes to the current text, to make it easier to ‘sell’ to other 

countries, and to minimise the possible drawbacks of a change in light of the existing 

New Zealand agreements. 

The proposed clause adopts a principled position that the exception relates to the 

Treaty, not positive discrimination, i.e. its emphasis is on the constitutional 

imperative. 

The proposed clause removes the doubt on the self judging issue. It is clearly self 

judging. Arguably, the existing clause is only partly self judging. 

The first sentence in the second paragraph sufficiently addresses the issue regarding 

the interpretation of New Zealand law on the Treaty of Waitangi. Addressing the 

issue fully would require too much re-drafting in light of the complex rules on dispute 

settlement in the TPPA.  

The clause should be reviewed for each FTA, but it is less likely to need specific 

tailoring (thus reducing the risk of ongoing mistakes and omissions). 

 

 

 




